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PREFACE 


TO  THE  SECOND  EDITION. 


The  present  editionofthe  First  part  of  Freeman'sReports 
was  undertaken  at  the  request  of  the  pubUsher^  who  con- 
ceived that  a  new  edition  of  a  book^  which  has  been  usually 
sold  for  some  time  past  at  an  immoderate  price^  would  be  a 
work  not  unwelcome  to  the  pxofession. 

The  title  page  will  sufficiently  apprize  Jthe.  r^eader  by  what 
means  the  editor  has  attempted  to  render  it  more  useful  and 
more  easy  of  reference. 

Notwithstanding  the  surreptitious  manner  in  which  they 
are  said  to  have  been  originally  obtained  and  published,  and 
the  suspicious  character  which  has  consequently  adhered  to 
them,  the  notes  of  Freeman  have  been  sanctioned  by  the 
favourable  opinion  of  the  Courts  on  more  than  one  occa^ 
sion  (a).  It  has,  however,  been  the  fortune  of  this  Reporter 
to  be  rarely  cited.  The  abridgments  of  Comyn  and  Bacon, 
to  which  recourse  is  most  usually  had,  when  occasion  re- 
quires a  search  into  the  earUer  authorities  of  the  law,  con- 
tain no  notice  of  the  book;  the  materials  X>{  those  compila- 
tions having  been  collected  before  the  date  of  its  first 
pubUcation  (6).    Nor  is  the  editor  prepared  to  affirm  that 

(a)  R.  V.  Genge,  Cowp.  15.    Bum  v.  Burn,  3  Vesey,  jun.  680,  n. 

(b)  Viner^  however,  has  abstracted  many  of  the  cases  reported  by  Free- 
man; a  few  of  them  are  also  referred  to  in  the  latter  titles  of  Bacon's 
Abridgment,  which  were  not  included  in  the  original  MSS.  of  the  Lord 
Chief  Baron  Gilbert. 


[        iv         ] 

the  reports  themselyes  will  be  found  on  perusal  to  satisfy  the 
expectation^  which  their  high  market  value,  coupled  vnth 
the  commendations  bestowed  on  them,  might  seem  to  warrant. 
Yet,  after  every  fair  deduction  has  been  made,  they  stiU  re- 
main possessed  of  sufficient  merit  to  entitle  them  to  attention. 
Although  not  characterized  by  fullness,  they  are  by  no  means 
deficient  in  perspicuity ;  and,  as  &r  as  a  judgment  can  be  form- 
ed from  a  comparison  ¥dth  contemporary  reporters,  or  with  the 
established  doctrines  of  the  law  at  the  present  day,  they  seem 
for  the  most  part  to  be  free  from  material  error  .or  mistate- 
ment*  Some  of  the  cases,  and  those  chiefly  in  the  Common 
Pleas,  are  not  to  be  found  elsewhere ;  but  the  number  of  them 
is  not  very  considerable.  A  &r  greater  number  are  to  be 
foxmd  nowhere  except  in  books  so  remarkable  for  inaccuracy 
as  Keble,  or  of  such  apocryphal  authority  as  the  Modem 
Reports.  In  this  view,  the  Reports  of  Freeman  may  be 
deemed  valuable,  as  tending  to  throw  additional  light  upoi^ 
the  judicial  determinations  of  the  Courts  during  a  period  of 
time  illustrated  by  the  names  of  Vaughan,  Hale,  Norths 
and  Holt. 


Temple,  July  1825^ 


PREFACE  TO  THE  FIRST  EDITION. 


THE  following  Cases  in,  Law  and  Equity  (a),  were  collect- 
ed by  Richard  Freeman^  heretofore  of  the  Middle  Templci 
Esq.  during  the  time  of  his  practice  of  those  two  laudable  and 
praiseworthy  branches  of  his  profession  in  Westminster  Hall. 
That  his  merits  industry^  and  genius^  were  greats  singular,  and 
conspicuous,  will  not,  nay  cannot,  be  doubted  or  disputed, 
much  less  denied ;  especially  when  it  shall  be  known,  that  his 
eminent  qualities  and  rare  talents  introduced  him  to  the  friend-' 
ship  and  esteem  of  that  truly  noble^  virtuous,  and  learned 
lawyer,  statesman,  and  privy  counsellor,  the  late  John,  Lord 
Sommers,  who,  in  the  year  1706,  had  so  high  an  opinion  and 
just  judgment  of  Mr.  Freeman's  integrity  and  abilities,  as  to 
recommend  him  to  the  important  office  of  Lord  Chancellor 
pf  Ireland,  then  vacant,  in  which  high  post  he  was  deservedly 
placed  by  his  Sovereign. 

THOMAS  DIXON. 


(a)  [The  Cases  in  Equity  constitute  the  Second  Part  of  these  Reports^ 
and,  in  the  former  edition,  followed  immediately  after  the  First  Part,  or 
Casks  in  Law,  forming  together  a  single  volume,  preceded  by  a  dedica- 
tion and  the  above  prefEice  by  the  Publisher.  A  few  decisions  in  equity, 
(not  sufficiently  numerous  to  require  to  be  separately  noticed  in  the  title 
page),  are  also  inserted  in  the  midst  of  the  common  law  cases  contained  in 
the  present  volume.  The  notes,  and  other  additional  matter  which  accom^ 
pany  these,  are  altogether  borrowed  from  the  Appendix  to  Freeman's  Equi- 
ty Cases  recently  edited  by  Mr.  Hovenden.  On  referring  to  pages  301, 
and  329,  the  reader  will  find  them  distinguished  from  the  rest  by  a  memo- 
randum, which  points  out  the  extent  of  the  present  editor's  obligation  as 
well  as  the  limits  of  his  responsibility.    Editor.'] 


The  Betder  is  leqaetted  to  insert,  in  their  proper  places,  the  following  corret- 
tioiis ;  as  some  of  the  errors,  wliether  they  ire  to  be  referred  to  the  printer,  or  to 
the  inaccnncj  of  the  Editor's  nuumscript,  penrert  the  intended  meaning. 

fai  Index  to  Cases,  p.  ix.  for  Onj  t.  Lord  Moon,  read  Mohum. 

Page  SO,  note  to  case  S3,  hut  line  bat  one,  for  to  read  to. 

—  S9,  n.  1 ,  to  c.  4t,  line  1 ,  fiir  7  T.  read  7T.R, 

—  49*  ^4^  tp  c  54,  line  4^  for  ihehr  read  tike. 

n«  6,  line  7,  for  penimaUty  read  penonalty* 
-»-  61,  n.  S,  to  c.  68,  after  end  read  it  wa$  cmOmied. 

1. 4^  dele  rotker. 

I.  5,  for  cAen  read  not. 
— — «  68,  in  I.  S,  of  extract  from  R.  L.  for  wot  read  were. 
— —  95,  n.  4, 1. 1,  for  not  read  iunp. 
107,  n.  %  to  c.  119, 1. 15,  for  dake  read  devtie. 

—  1S7,  n.  1,  to  c.  17C,  1.  5,  for  regiitrecl  lead  receieecL 

177,  n.  4.  to  c  tSr,  add  a  reference  to  CbrJk  t.  fKOeoeXc,  5  Mad.  SSl. 

ttlt  n.  10,  to  c.  99s,  1.  S,  after  Jouni;  H.ofL,  add  veL  16. 

970,  n.  6,  to  c.  SS8,  last  line,  for  ^$  decree  read  the  groundi  of  a  pre 

vioiu  decree  in  Uui  cause. 
974.  The  extract  from  R.  L.  concludes  by  if|fotntR^  the  hiekop  of  the 

dioce$efrom  odmitting  any  clerk,  &C. ;  it  may  be  proper  to  subjoin  a 

reference  to  Newdigate  v.  Helpt,  6  Mad.  where  any  sach  power  of  the 

Court  of  Chancery  is  disclaimed. 


TABLE 


OF   THE 


NAMES  OF  THE  CASES. 


[By  the  aid  of  contemporary  reports,  the  editor  has  been  enabled  to  assign 
names  to  many  cases,  which  were  anonymous  in  the  originai  edition. 
Such  names  are  here  printed  in  itaUcs*'] 


A. 
ABBOT  V.  Rugesley  Page  252 

Abraham  f  •  Conyngham  445 

■  or  Kennedy ».  Bird       511 

Adeson  v.  Otway  (Sir  John)  227, 240 
Albans  (St.  Mayor  and  Aldermen  of) 

9.  Dobbins 
Alder  r.  Puisy 
Alfirey  f  •  Meekes 
Allen  «•  Allen 
—  c.  Rescous 
V.  Spendlove 


Amy  0.  Andrews 
Andrew's  (St.)  Parish  Case 
Anonymous  Cases. 

'  Accedas  ad  cur') 

Administrator) 

Appeal  to  Chancery) 

^Assignment  of  Mortgage.  In- 
terest) 

(Assumpsit.  Consideration) 
-  Request) 


S6 

U 

466 

433 

74,85 

133 

521 


(Award) 

Cestui  que  use.  Estoppel) 

Clerffy.  Bridge-rate) 

Condition  in  terrorem) 

Construction  of  Will) 

Costs  on  nonpros) 

Courts  leet  &  baron) 

Declaration.  Time) 

DeTastavit^ 

Devise.  Witnesses) 
(Equity  ofRedemntion.  Assets)  303 
(Erroneous  Entry)  281 

(Error)  867 

Inferior  Court)  319 


355 
288 
312 

303 
212 
346 
51 
475 
359 
302 
301 
475 
525 
434 
313 
486 


Anonymous  Cases  (continued,) 
(Error.  Stat.  Winton.)  435 

— —  Supersedeas)  347,  422 
^Escape.  Venue  changed)  260 
(Executory  devise)  293 

(Felon's  Goods.  Manor)  443 

(Fine.  Nonclaim)  311 

(Forbearance.  Consideration)  66 
(Forcible  Entry.  Indictment)  522 
(Foreign  Attachment.  Award)56 
(Foreign  Attachment.  Promis- 
sory Note)  312 
(Heir.  Executor)  301 
(Indebitatus  for  tithes  sold)  234 
(Indictment.  Constable)  524 

r-  Contra  pacem)     523 

Sessions)  522 

Vi  et  armis)         523 

(Indictment  on  Statute)  393 

^Inferior  Court.  Pleading)  31 4, 321 
(Innuendo)  506 

(Jurisdiction  of  Equity.  Tithe)  303 
(Jurors)  522 

(Lease  by  remainder-man  in 

tail,  &c.)  510 

(Legacy.  Construction)  420 

(Liberty  of  tlie  Rolls)  368 

(Mandamus.  Probate)  374 

(Merger.  Executor)  2B9 

(Mesne  Profits.  Costs)  226 

fMistrial)  33 

(Mortgage)  33 1 

(Occupancy)  313 

(Order  of  Bastardv)  414 

(Outlawry.  Error)  525 

(Plea  in  Abatement)  453 


VIU 


NAMBS  OF  THE  CASES. 


Anonymous  Cases  (ccntinued.J 

(Poor)  518 
(Presentment.  Leet)        SS9,  524: 

(Probate)  SI  3 

(Prohibition.  Administration)  S72 

Church-r^te)  289 

Churchwardens)  290 

Dilapidations  )  287 

Distribution)  298 

Libel)  286 

Modus)  78 

Probate)  23 

■    ■ —  Repairs)  300 
Sabbath)  285 


—  Slander)       295,  296 

Slander.  Custom)  298 

(Protection)  359 

(Release)  367 

Mistake)  802 

(Render  by  Bail)  441 

rSlander)  277 

(Stat.  Frauds.  Part-payment)  486 

Will.)  542 

(Stat  Lims.)  311 

(Tithe  of  Hops)    .  334 

(Trespass.  Praedictus)  212 

(Trover.  Jointenant)  450 

(Trust.  Stat.  Lims.)  301 

(Writ  of  Dower)  227 

Archer's  (Justice)  Case  fi37 

Ashenden  v,  Clapham  113 

Ashton  V.  Jennings  393 

Astmall  17.  Astmall  375 

Astrey  v.  Ballard         426,  444,  445 

Atkins  V.  Hutchinson  540 

Atwood  0.  Sanders  131 

SIS 
265 
Aylworth  ».  Fenn  351 

Ayre  o.  Rushton  339 

Ayres  v.  Falkland  272 


Austin  V.  King 
Ayland't;.  Nicholls 


B. 

Bagshaw  t.  Andrews  416 

Baker  o.  Holman  317 

Bale's  (Justice)  Case  235 

Ballard  yf.  Oddey\  25S 

Baltinfflass  (Lady)  her  Case  23 

Banfidd  v.  Lincoln  278' 

Barber  v,  Vincent  531 

Barker  v.  Keete  249 

Barkesdale  t;.  Dowdswell  SlfS^  399 
Barnardiston    (Sir   Samuel)   v. 
Soams  (Sir  William) 

380,  387,  390,  430 


Barnish  o.  Killick  / 

407 

Barton's  Case 

286,  289 

Barton  v.  Hamshire 

447 

Baskett  v,  Baskett 

228 

Bassett  v.  Salter 

213 

Beale  v.  Baldwin  &  Broadway  50 

Beamont  (Sir  Tho.)  his  Case  49 1 

Bell  V.  Thatcher  276 

Bellew  4*  Nomum's  Case  513 

Bellamy  v.  Player  79 

Bennet  v.  Evans  314 

V.  Theme  356 

Benson  o.  Hudson  362 

Bentley  v.  Delamor  267 

Bingly  v.  Warcop  397 

Birch  v.  Lake  •  283 

Blackmore  v.  Cumberford  527 
Bloxam  v.  Walker  or  Warner  124, 130 

Bone  V.  Andrews  134 

Booth  V.  Cooke  264 

Boson  V,  Sandford  499 
Boulton  v.  Canon  336,  393 
Bowls  or  Bouls  t>.  Horton        29,  56 

Bradboume's  Case  435 

Bradenend  v,  Greene  378 

Brian  v.  Munteth  20 

Bringate  v.  Bohun  361 

Briscoe  v.  Banbury  (Lady)  309 

Brittane  r.  Charnock  248 

Brooke  (Lady)  v.  Thomlinson  47 

Brookes  v,  Hayes  257 

Brooking  Y.Jennings  150 
Browne's  Case              409,  456,  524 

V.  Collins  392 

V,  Hartshorne  19 

or  Browning  v,  Hony- 

wood    V  339,  414 

17.  London  14 

V.  Robinson  18 

Browning  v.  Halford  19 

Bruerton  r.  Right  51 

Brumfield  v.  Tea  103 

Buckle  V.  More  22 

Bucknall  (Sir  Will.)  his  Case  41 1 

V,  Tompson  350 

Bud  17.  West  31 

Bulkly  V.  Hoare  or  Barlesman  44 

Bull  t7.  Palmer  424 

Bunt's  Case  94 

Burdet  v.  Harris  378 

Burges  ».  Player  467 

Burrell  v.  Strong  65 

Bushell's  Case  1 

BuUer's  (Sir  Oliver)  Case  282 
Byron's  (Lord)  Case                 67,  75 


NAMES  OF  THE  CASES. 


BMs  v.  Penny 


Cane's  Case 
Canson's  Case 
Carter  V. 


V,  Crawly 
-  ».  West 


452 


355 

US 

64, 

296,  297,  298 

146 


258 

398 

366 

256 

62 

28 

437 

265 

302,  303 

280 

534 


Cartzjght's  Case 
Cartnght  v,  Pingree 
Caryy,  Ward 
CecUl  0.  Darkln 
Challisv.  HiU 
Chamberlaine  r.  Pickering 

— ' r.  Ainsworth 

Chamblett  v.  Wright 

Cheeke  v.  Lord  Lisle 

Clarges  (Sir  Tho.)  ».  Rowe 

Clarke  V.  Bosse  * 

Gierke  (Sir  Clement)  v.  Child     254 

Cleming  or  Fleming  v.  Fudge 

^.«.    ,  315,318 

Cufiord  o.  Francis 

Cloake  v.  Hooper 

Cock  V.  Cross 

Coekein  v.  Lane 

Cockley  v.  Pagrave 

Cockman  v.  Samson 

Cockram  o,  Welby 

Collsherd  v.  Jackson 

Corderoy's  Case 

Corny  &  Curtis  v.  CoUidon 

Cotton  V.  Cotton 

Crosier  v.  Tomlinson 

Crosse  v,  Scydamore 

Cull  V.  Semaine 

Cunmer  v.  Milton 

Curtis  V.  Bourn 

Curtis  or  Rogers  v.  Davenant 

Cutler  (Sir  John)  his  Case 


330 
122 

49 
103 
238 
439 
236 

6S 
312 
284 
264 
208 
368 
541 
518 
343 
286 
530 


D. 
Daniel  &  Vx*  v.  Sterlin 
Davie  o.  Doric 
Davys  v.  Lining 
Dawes  v.  Painter 
Day  r.  Caudrey 
Ddbridge  v.  Fame 

»•  Pentier 

Denton  o.  Wilson 
Dekins's  Case 
Dcring  ^.  Farington 
Dixon  O.James 
Dodo.  Ingleton 
Done  V.  Barebone  (Dr.) 
Dorrell  o.  Grove 


50 
44 
344 
175 
434 
319 
315 
534 
973 
36B 
273 
329 
174 
279 


IX 

25g 
392,  402 
277 
102 
539 
436,  446 
471 


Drake  o.  Randall 
Drue  o.  Baily 
Dudley  o.  Spencer 
Dugar  o.  Norton 
Duncombe  v.  Walker 
Dunvell  o.  Bullock 
Dutton  V.  Poole 

E. 

Eastcourt  v.  fVeeks 
Edwards  v.  Weekes 
Egebury  v.  Rossender 
Elberough  o.  Gates 
Elliotts  Case 
Ellis  r.  Yarborough 
Emerson  v,  Amell 
Emerton's  Case  389, 

Endike  v.  Steed 
England  v.  Clark 
Ent  V.  Withers 
Essex  (Rich)  Lady  v.  Key's 

lege 
Eustace  v.  Kepin 

F. 

Fanner  ».  Browne  zgg 

Farringdon  ^  Witty  (Pariihes 

risner  o.  Marson  %q\ 

Fitzwater  (Lord)  his  Case  414 

Fleming  o.  Lee  &  Kemp  238 
Fleming  or  Cleming  o.  Fudge 

Floyd's  Case 
Floyd  V.  Langfield 
Ford  V.  Fletcher 
Fortescue  o.  Abbot 
Forth  0.  Walker 
Fowle  r.  Dogle 
Fox    t;.  Grrundie 
o.  Smith 


516 

230 

35B 

22 

162 

219 

22 

401,  522 

294i 

358 

458,  467 

Col. 

69 
416 


253 
218 
275 

452,  481 
100 

125, 157 

42,43 

45 

375 

236 


Freke  v.  Finch 

Frosdike  v.  Sterling 

Fulham  Inhabitants,  their  Case    420 

G. 

Gadbury  v.  Day  igj 

Gage  «.  Acton  512,  515 

Oardmer  r.  Sheldon  (Sir  Joseph)    1 1 

V,  Bloxam  ng 
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PajB^e  85  The  case  of  Thomas  v.  Sorrel,  is  also  to  be  found  in  the  Har- 
grave  MSS.  in  the  British  Museum;  see  Ellis's  Catalogue 
num.  339. 

177  In  the  margmal  abstract  at  the  end  of  C.  189,  for  devisor  read 

devisee, 

178  In  C.  190«  Une  10  from  beginning,  for  abbot  read  archbishop* 
203  The  name  of  C.  206  is  the  Mayor^  ^c.  ofLtmdon  v.  Gatford. 
285  The  marginal  abstract  of  C.  328  is  not  agreeable  to  the  rq[K>rt 

of  Freeman,  where  ihe  objection  is  stated  to  have  been,  that 
the  plaintiffs  did  not  appear  to  be  churchwardens,  at  the  time 
of  action  brought.    But  see  Keble's  report  of  S.C. 

« 

298  Add  the  number  of  this  page  at  the  commencement  of  C.  353. 
463  In  the  margin  of  C.  63d»  for  testator  read  intestate. 
5\b  In  tiie  beginning  of  n.  (b),  ictr  further  report  resA  fuller. 


CASES 


ARGUED  AND  DETERMINED 


IN 


KING'S  BENCH  AND  COMMON  PLEAS. 


DE  TERM.  S.  MICHAELIS,  1670. 


IN  COMMUNI  BANCO. 


Goodwin  t?.  Parker. — In  C.  B. 


S,C.  T. 

Robert  Harison  demise  ter- 
res  al  Parker  per  ans  rendant 
rent  •  et  puis  Harison  grant 
cest  rent  al  Goodwin  le  lessee 
attome  al  grant  le  rent  est 
arere  et  le  grantee  port  ac- 
tion de  debt  pur  le  rent  et  fuit 
resolue  per  Curiam  (absent 
Fiaughan)c{\e  action  bien  gist 

SI*  le  attornment  de  lessee  ad 
air  in  privity  de  contract; 
{per  Archer)  et  le  case  de 
jirds  Sf  fFatkins  fuit  cite  per 
ceo.  Cro.  Eliz.  637,  651  (a). 
Per  Wtldy  Action  de  debt 
bien  gist  pur  rent  seek  per 
ans(i). 


ia)  Fid.  Gilbert  on  Debt,  p.  396. 

(b)  S,  P.  1  Leon.  315.  and  Robins  v. 
Cox,  1  Lev.  22.  T.  Ray.  11.  1  Keb.  1, 
42,  7 1 , 1 53, 250.  Brownlow  v.  Hewley, 
1  LcL  Raym.  82.  This  gran^  of  the 
rent  separately  from  the  reversion  con- 
veyed a  rent  seek  to  the  grantee.,  Litt 
i  225,  226,  227.  At  common  law 
sudi  a  grant  was  not  good  without  at- 


(  C.l.   ) 

Jones,  1. 

Robert   Harison    demises  Grantee  of « 
lands  to  Parker  for  years  ren-  rrlinS7!!!.» 

J     .  ,  J      xv  J     *  ^^^  "*'  years 

aermg  rent^  and  atterwards  may  bring  debt 
Harison  grants  this  rent  to  against  the  les- 
Goodwin;  theless.ee  attorns  «««»^'^«*- 

i.     xu  i.     xu  X   •     •     tomment. 

to  the  grant;  the  rent  is  in 
arrear ,  and  the  grantee  brings 
an  action  of  debt  for  the  rent. 
It  was  resolved  per  curiam 
{absente  VdugharC)i\mt  the  ac- 
tion well  lies  when  the  attorn- 
ment of  the  lessee  has  made 
a  privity  of  contract ;  {per  Ar- 
cher) and  the  case  ofArds  Sf 
fFatkins  was  cited  for  this. 
Cro.  Eliz.  G37,  651.  Per 
Wildy  An  action  of  debt  well 
lies  for  a  rent  seek  for  years. 

tomment.  Litt  §  551.  Finch's  Law, 
156.  pottf  C.  45.  By  attornment  a 
privity  was  created,  which,  in  the  case 
of  a  chattel  rent,  would  support  an  ac- 
tion of  debt.  See  ^he  principal  case, 
supra.  But  bare  attornment  on  the 
grant  of  .a  freehold  rent  was  not  a  suffi- 
cient foundation  for  an  assize,  for  which 
purpose  an  actual  seisin  of  the  rent  was. 


DE  TERM.  S.  MICH.  1670. 


and  itill  is,  neceisary,  dther  by  pay- 
ment of  parcel  of  the  rent  eo  nomine,  or 
by  delivery  of  money  or  some  collateral 
thing  in  the  name  of  seisin.  Qilb.  Ten. 
89.  Com.  Dig.  Seisin,  C,  D.  And  it 
should  seem  that  an  assize  is  the  only 
action  for  the  recovery  of  a  rent  secl^ 
where  the  owner  has  a  fieefaold  interest 
in  it;  for  the  stat  8  Anne,  c.  14,  §4, 
which  gives  an  action  of  debt'  for  rent 


reserved  on  a  lease  for  IbnB,  applies  only 
to  cases  between  landlord  and  tenant. 
Webb  ▼.  Jiggs  4- 1».  4  Maid.  &  Sel. 
113.  KeUy  ▼.  Clubbe,  3  Brod.  ft 
Buig.  130.  However  a  distress  may 
be  supported  for  a  rent  seek  by  stat. 
4  Geo.  2,  c  28,  whatever  estate  the 
owner  may  have  in  it;  and  attornment 
ic  no  longer  necessary  by  4  ft  5  Anne, 
c  16,  §  9, 10. 


(    C.2.    ) 


Petit  Jurors  are 
not  fineable  for 
giving  a  verdict 
contrary  to  the 
evidence,  and 
the  direction  of 
the  Court. 
12  Mod.  391. 

1  Ld.  Ray.  470. 
21  How.  State 
Tri.  925.  Pott, 
C.619.  2  Mod. 
918,  221. 

[    •2    ] 

2  Swanston 
Rep.  54* 

See  the  return 
iaVaug.  135-6. 


Of  the  degree  of 
certainty  vequi* 
site  in  the  return 
to  a  Hab,  Ccrp, 


Busrell's  Case. — In  C.  B. 

S.  a  Vaugh.  135.  T.  Jo.  13.  6  Howell's  SUte  Tri.  999. 

BusHELL  was  impanelled  upon  an  inquest  to  try  an  indict- 
ment against  one  Pen  and  MedCy  upon  a  tumult  and  unlawftil 
assembly ;  and  because  the  jurors  did  acquit  contrary  to  their 
evidence,  and  the  direction  of  the  Court,  they  were  fined 
forty  marks  a  man,  and  committed  till  they  paid  the  fine ; 
and  upon  this  Bushell  brought  his  Habeas  Corpus. 

It  was  argued  by  Nudigate,  Sise,  fFatteTf  Broome^  for  the 
prisoners* 

Nudigaie  excepted  against  the  return.  1.  It  is  said,  the 
lury  were  charged  to  try  an  issue,  and  there  is  no  venue  ♦al- 
leged. 2.  No  place  where  the  offence  was  done.  3.  It  doth 
not  appear  that  there  was  any  issue  ioined  in  this  case.  4. 
It  is  said  upon  an  indictment  before  tne  justices,  and  it  doth 
not  appear  that  the  bill  was  found  perprobos  et  legales  Ao- 
mines,  and  cited  Sir  fFilliam  JFUhpooU^s  case.  Cro.  Car. 
134, 147. 

But  a  difference  was  taken  between  an  indictment  and  the 
return  of  a  Habeas  Corpus ,  which  requireth  not  so  much  c^- 
taintv;  and  all  those  exceptions  looked  upon  as  immaterial  (a). 
5.  The  return  is  too  general;  for  thdugh  it  may  be  objected^ 
that  that  is  but  defect  in  form,  yet  in  this  case  forma  dot 
esse;  and  cited  Chambers's  case,  Cro.  Car.  133, 168,  and 
Sj^cofs  casCi  5  Co.  57 ;  Moore,  839. 


(a)  Vtd,  5  Term  Rep.  170.  2  Leach, 
584.  But  the  return  was  adjudged  in- 
Bttffldent;  because,  among  other  reasons, 
"  the  cause  of  Uie  imprisonment  ought, 
by  Uie  return,  to  appear  as  specifically 
and  bertainly  to  the  judges  of  the  return, 
as  it  did  appear  to  the  Court  or  person 
authorized  to  commit."  Vaugh.  137. 
and  see  Crowley's  case,  2  Swanston,  82. 
Anon,  1  Vent  S36.  However,  the  lan- 
guage of  Ld.  C.  J.  Vaughan,  in  this  case, 
has  been  held  to  be  too  unqualified,  at 
least  with  reference  to  superior  courts. 
Burnett  ▼.  Abbot,  14  East,  72,  73.  and 
2  Hawkins,  c.  15,  ss.  76,  77.  It  is  snffi- 
dent  if  the  party  appear  to  be  in  custo* 
dy  under  the  sentence  of  a  Court  of  com- 
petent jurisdiction.  R.r.SuddU,  lEast, 
8<M.    In  the  caae  of  contempts,  it  seems 


that  a  commitment  for  a  contempt  gene- 
rally  by  a  superior  Court  is  suflldent, 
and  the  particulars  of  it  need  not  sped- 
fically  appear,  and  are  not  examinable 
by  any  other  Court  of  co-ordinate  juris- 
diction.  Burdett  v.  Abbot,  14  East,  150. 
S.C,  5  Dow,199.  R.  v.  DavUon^  IBam, 
&  Aid.  334,  336,  340.  and  see  Bratt 
Crosby's  case,  SWUs.  188.  S,  C.  2W. 
Black.  754.  IL  v.  FUnoer,  8  Term  Rep. 
814,  325.  2  Hawkins,  c  15,  ss.  76,  77; 
and/Mf#,  SHufiburtfs  case,  p.  456.  But  if 
the  cause  of  imprisonment  specified  in 
the  return  be  clearly  and  on  Uie  face  of 
it  contritry  to  law,  the  prisoner  is  en- 
titled to  be  discharged,  although  it  be  a 
commitment  by  the  House  of  Commons. 
Semb.  14  East,  150, 151,  161.  Vavgh. 
156,157. 
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^  &  To  the  merits  of  the  cause.    1.  It  is  allemd  they  Vaugh.  14S. 
did  acquit  him  against  the  law  of  the  land,    Ans.  The  Court 
cannot  judge  of  matter  of  law,  unless  the  fact  he  first  found. 
2r  Against  full  evidence,    jins.  Perhaps  the  evidence  might 
not  be  to  the  matter,  or  the  jury  might  not  give  credit  to  the 
witnesses  (1).    3.  Against  the  direction  of  Sie  Court,    uim,    (i)  Cro.  el 
The  direction  of  the  Court  cannot  bind  the  jury ;  antiently  the  ^^^'  '*^* 
Court  have  fined  jurors  for  misdemeanors,  but  never  for  go<^ 
ing  eontrary  to  their  evidence.  8  Ed.  8,  Bro.  Fine  for  Con-  P«rf,C.97,549. 
tempt,  4^.  4  £d.  4, 36.   fFats  and  Braine,  Cro.  Eliz.  779. 

frharton^s  case,  Yelv.  24.  Noy,  48.  Wagstcjff's  case 
objected. 

There  is  more  reason  to  fine  the  grand  jury  than  the  pet- 
ty jury,  for  they  are  to  find  the  bill  upon  probable  evidence; 
because  it  is  but  in  the  nature  of  an  accusation,  and  the  par- 
ty may  make  his  defence,  and  is  not  concluded. 

K  the  jury  find  for  the  king,  no  attaint  lies ;  otherwise,  if    Rolie'i  office 
they  find  against  him.  10  H.  4.     OIq.  JDe  fide  et  qficioju^  of  Courtt,  523. 
dida  nan  recqntur  qwsstio^  &c.  (i).    Ana.  1  hat  makes  for  the 
prisoners,  for  the  jurors  are  iudges  of  the  £stct.    The  judges 
are  to  open  the  eyes  of  the  jurors,  but  not  to  lead  them  by     (s)  Theword* 
the  noee  (2).  *  of  ^^  ^<»<>  > 

Sue.— The  statute  of  Westm.  2,  cap.  30,  is  expressly  ^^'^;^ 
against  it ;  JusHciarii  non  eompelkmt  juraiore8f  &c.    And  p.  199. 
my  Lord  Coke  s^s,  it  extends  to  matters  of  the  Crown  (3^;  he  (3)  2  iiitt.425-tf. 
dted  7  Ric.  2;  Fitz.  Ab.  Corone,  108.    The  jury  shall  not 
be  presumed  to  go  contrary  to  their  evidence,  for  they  are 
imcfer  greal  ties,  mh  sua  periculo  et  J)ammum  habeni  uln 
ioTetn* 

And  if  this  Court  may  inflict  these  penalties,  why  not  the 
justices  of  peace,  or  the  steward  in  a  court  leet.  If  they  have 
done  amiss,  they  ought  to  be  punished  by  attaint;  if  not, 
they  ouffht  to  be  discharged,  ana  not  punished  at  alL 

*1Fwler. — ^It  is  returned,  they  did  acquit  him  against  plain  [  *  8  ] 
and  manifest  evidence,  and  it  is  not  set  forth  what  the  evi-  y^ugii.  187. 
dasce  was,  tibat  the  Court  might  have,  judged  of  it.  It  is 
cantrary  to  Magna  ChariOf  nee  super  eum  ibimta  nUi  perjum 
dieium  parium,  Fitz.  Attaint  664.  It  will  be  of  iU  conse- 
quence, by  reason  of  the  impression  it  will  have  upon  jurors, 
and  make  them  as  ais  aio,  negas  nego^ 

Broome. — ^They  are  charged  with  two  things,  1.  In  going 
contrary  to  their  evidence.  Ans.  In  that  they  are  judges^ 
and  are  to  satisiv  their  own  consciences.  2.  Because  they 
did  not  pursue  the  direction  of  the  Court  in  matter  of  law. 
Am.  It  is  possible  the  Court  might  mistake  the  law,  or  they 
aught  mistake  the  Court,  and  ao  no  rewon  it  should  be  so 
penal. 

Sir  WtiUam  Scrog,  pro  i{^e.-*-It  is  a  cause  of  great  con* 

(6)  Ai  to  the  extent  and  applkadmi  of  thit  maziaii  see^nacon's  Max.  B«g.  1^ 
Vaiigli.188.    14Vm.Ab.44d. 
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.'  sequence  either,  way;  for  as  oh  the  one  side  there  may  be 
danger  of  over-awing  the  jury,  so  on  the  other  side  a  man* 
may  be  in  danger  to  lose  all  he  hath  by  the  wilfulness  of 
•  the  jury,  and  have  no  remedy.     It  is  granted,  that  in  mat- 

ters.of.fact  only. the  jury  are  to  be  judges;  but  when  the 
^  matter  of  fact  is  mixt  with  matter  of  law,  tne  law  is  to  guide 
'  the  fact,  and  they  are  to  be  miided  by  the  Court.  The  jury 
are  at  no  inconvenience,  for  if  they  please  they  may  find  the 
special  matter;  but  if  they  will  take  upon  them  to  know  the 
law,  and  do  mistake,  they  are  punishable.  Obj.  The  evi- 
dence and  matter  of  law  ought  to  be  returned,  that  the 
Court  might  judge  of  it.  Ans,  The  return  is  made  by  the 
sheriff^  and  is  not  to  contain  all  particulars  of  the  proceed- 
ing;.  and  in  probability  he  is  not  acquainted  with  every  par- 
ticidar.  The  reputation  of  the  Court  is  concerned ;  for  here 
it  is  suggested,  they  did  not  go  contrary  to  law,  when  the 
Court  saiikh  they  did. 

Mainardypro  Sege. — This  fine  is  a  judgment,  and  it  is  too 

late  now  to  come -to  examine  it  here,  but  if  it  be  illegal,  it 

ought  to  be  reversed  by  writ  of  error;  and  he  cited  fFiag^ 

(1)  s.c.2Haie  sta^s  case,  17  Car.  B.R.(J),  which  was  the  very  same  as  this, 

42  ^\%d!ll2.  ^?^y  ^®  ^^  ^'^^^  ^y  justices  of  gaol  dehvery,  but  the  pri- 
T.  Raym.  138.  sonershere  by  justices  of  Oyer  and  ^Terminer.  Obf.  There 
Hardr.  409.       is  another^  remedy  than  fining  them,  viz.  by  attaint.    Am. 

It  is  much  to  be  doubted  whether,  an  attaint  will  lie  or  no; 

for  though  the  king  may  have  an  attaint  in  case  of  an-  infor- 

(2)  Dyer,  364  b.  mationX^),  ICro.  SOdf  because  the  king  there  is  in  the  nature 
2  SevM'8  ^^^  ^^*  plaintiff,  but  in  an  indictment  it  is  otherwise,  for  that  is 
Hist  E.  L.  435.  the  Complaint  of  the  country. 

r     *  4      ]    *  Ellis  y  pur  les  Prisoners, — The  return  is  too  general ;  which 

was  the  grievance  expressly  complained  of,  3  Car.  c.  1,  in  the 
petition  of  right,  that  prisoners  were  *  remanded  where  the 
return  of  the  Habeas  Corpus  was  general;  and  generale  per^ 
'  it  in  incertitudine.  It  doth  not  appear  what  the  matter  of 
law  is,  and  it  is  possible  the  Court  might  err;  the  jury  are 
absolute  judges  of  the  fact,  et  exfa^tojus  oritur.  Here  is 
no  time  when  the  fact  was  done,  and  it  might  be  before  the 

(3)  Pott,  C.97.  act  of  obtivionforallthat  appears  (3).  The  powerof  jurors  is 

very  great,  for -they  have  divisum  imperium  with  the  judge, 
and  in  that  respect  Sir  Tho.  Smith,  and  other  learned  meta, 
give  the  common  law  pre-eminence  of  the  civil  law.  If 
this  should  be  so,  the  jurors  would  be  in  a  ^reat  dilemma;  if 
they  do  not  appear,  they  shall  be  fined;  if  they  do  appear, 
arid  go  according  to  their  evidence,  they  shall  be  fi[nea  too. 
•  The  jury  in  some  cases  have  a  greater  extent  of  pbwer  than 
the  judges ;  for  the  judge  is  to  go  secundumuUegata  etpro^ 

W^^^Vaugh.  bata,  notwithstanding  his  own  private  knowledge  (4),  IMow. 

Wood'fi^t      ^'  ^^*  if, the  jury  know  the  faJsity  of  their  evidence,  they  are 

Civu  Law,  p.    •  not  bound  by  it;  and  for  that  reason  they  come  de  vicineto. 

337, 2dcd.  Bac  The  judge  is  bound  by  estoppels  (5),  but  the  jury  is  not. 

Tracts,  p.  52.  Y 

aad  Zpudu  Qiuvtiones  Juris,  p.  503.        (5)  4  Co.  52,  Btiwlin^t  case.'       *  « 
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.  *  The  jury  bekig  in  this  case  liable  to  an- attaint)  they' would  Ulti.  Nat  Brev. 
be  twice  charged,  for  they  could  not  plead  this'fine;    Thefre  ^I;^^^2%09. 
is  a  diversity  between  capital  and  criminal  matteirs :  .  In  capi-   •  ' 
tal  matters  no  attaint  shall  lie,  infavorem  vitcSy  otherwise  in  ' 
criminals.     And  if  the  judges  should  have  this  power  to  fine, 
it  would  destroy  Jhe  antient  way  of  trial  by  juries,  andleave 
matter  of  law  and  fact  wholly  in  the  breast  of  the  judge.'     ~ 

Baldwin^  pur  les  P^risoners. — The  judges  cannot  fine  the 
jurors  for  going  contrary  to  their  evidence  in  civil  causes,  be- 
cause an  attaint  lies  against  them;  and  by  the  same  reason 
here  they  being  subject  to  an  attaint  are  not  finable.  The 
reason  of  fFagsiaff'^s  case,  why  they  fined-  the  jurors  there, 
was,  because  they  were  not  subject  to  an  attaint,  nor  bill  of 
exceptions.  .12  Co.  2S. ..  Coke  says,  they  are  finable  in  the 
Star-Chamber  (c),  whigh  i^lpUes  they  could  not  fine  them  in 
Court.  WhartaifCs  case  passed^sf^  silentio,  and  it  was  never 
argued ;  and  it  doth  not  appear  that  the  fine  was  ever  paid. 
In  fFagstaff's  case  (llit  is  probable. there  were  soihe'misde-  (i)  Vaugh.  158. 
meanors,  becaus£i  of  the  inequality,  of  the  fine ;  for  ten  were 
fined  100  marks  i^a-piece;  and  two  of  them  but  five  marks ; 
and  the  reasons  of  IVagstqff^^s  case  will  not,  make  out  this 
case :  for  the  reasons  there  given  were, - 1 .  Because  rio^attadnt  * 

nor  bill  of  excepfipn^wpuld  he. against  them.(d)^.but  in  this 
*case  it  is  doubted.  But  admitting  no  attaint  will  he,  yet  [ 
they  ought. to  be  fined  np  n^pre  than  a  judge,  when  ^le  is  mis- 
taken in  matter  of  law,  for  they  are  as  much  judges  of  the 
fact,  as  he  is  of  the.  law.  ^  reason  was, .  because  the 
Court  ought  to  be  believed.  '  Am.  Inferior  Courts  ought  not 
to  bebeUeved,but  ought  to  certify  the  special. matter,  as  well 
as  a  Bishop.  3^.  reason,  because  it  was  a  judgment.  Ans. 
It  is  no  judgment,  neither  hath  it  the  language  of  a  judg- 
ment, for  all  judgments  are  ideo  consideraturnest  (2)  per  Cu*  (2)Co.Lit39a. 
riant;  and  so  lio  writ  of  error  lies.  For  the  respect  that  the  istra.540,54S. 
law  bore  antiently  to  jurors,  see  the  Mirror  of  Justices,  296  (3) .     (^)  See  same 

Potvis,  pro  Bege. — He  did  a  little  question  the  jurisdiction  249  'ed.  1768. 
of  this  Court,  because  the  matter  is  wholly,  criminal  (4) .     A  (4)  *Post,  c.  23b, 
fine  for  a  contempt  in  Court  is  a  judgment  ore  ienus^  and  *  '*°*®»  '***^- 
ought  to  be  reversed  by  vncit  of  error  {e).    Every  Court  is 
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(c)  But  the  power  of  fiiUDg  for  this 
cause  even  in  the  Star  Chamber  was  ques- 
tioned, VMf.  Vaugh.  152.  ILd.  Raym. 
470.  iludson's '  Treatise,  in  2  Collect. 
Jurid.  72,  112, 153,  206.  1  Grey's  De- 
bates, 407.  1  Hawkins,  c.  72,  8.5. 
Hobart,  1 14.  Smith's  Commonwealth, 
b.  3,  c.  1. 

(^  )  As  to  bills  of  exceptions  in  crimi- 
nal cases,  vid,  BuUer,  N.P.  316.  Wil- 
les,535.  1  Phil.  Evid.  3;04,  305,  4th  ed. 
3  Evans'  Coll.  Stat.  341,  342,  notes, 
2d  edit 

(e)  That  no  writ  of  error  lies  on  sum- 
mary proceedings,  such  as  commitments 
for  conteinpto,  in  which  there  are  no 
pleadings,  nor  any  formal  judgment, 


see  Wagstaff**  ca>^>  Hardresi  409/  4-10. 
Hammond  v.  Howell,  2  Mod.  2 18. 
(Jroenvelt  v.  Burwell,  I  Ld.  Raym.  470. 
R,  V.  Dean  Sf  Chap,  of  Dublin,  1  Stran. 
640,  543.  8  Mod.  29.  Fortescue,  173. 
R,y,Inhab,ofSeUm,  7  Term  Rep.  373. 
In  such  cases  the  writs  of  HabMs  Cor^ 
pus  and  Certiorari  are  in  the  nature  of  a 
writ  of  error.  Per  Hale  in  BuakeWt  case, 
1  Mod.  119;  andseeifffon.  1  Vent  336. 
1  Hale  H.  P.  C.  584.  InBethelVt'  ca^e, 
1  Salk.  348,  it  ir  said  that  <<  before  Buih^ 
**  eWe  case;  no  man  was  ever  by  Habeas 
'*  Corpus,  without  Writ  of  error,  deli^r- 
**  ed  from  a  commitment  of  a  Court  of 
"  Offer  Kad  Terminer,' 
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intrusted  with  die  affidrs  of  the  Court,  and  need  not  to  certi- 
fy the  fipecial  matter*    Tfais  case  difiers  much  from  the  re* 
(1)  spicc^i    turn  of  a  Bishop  (1);  for  there  the  matter  is  traversable,  but 
ease,  5  Co.  57.   ^^^  j^gy^^    jf  ^j^^y  ^^^^  ^^^  finable,  here  would  be  a  faflure 

of  justice.  1.  Because  no  new  trial  can  be^ranted  in  crimi- 
nal matters,  as  was  resolved  5  Car.  B.  R.,  The  JBSng  v,  Fen^ 
nick  Sf  Holt  (/).  2.  An  attaint  will  not  lie ;  where  twenty-four 
jurors,  (viz.  grand  jury  and  petty  juiy)  do  find  the  party 
guilty,  no  attaint  will  lie.  (No  precedent  but  10  H.  4),  {g) 
Fits.  €0, 64«  If  an  attaint  would  lie,  yet  the  King  may  have 
his  election.  Admitting  that  inferior  Courts  might  fine, 
here  would  be  no  inconv^ence ;  for  if  it  w^re  unreasonable, 
the  record  might  be  removed  by  certiorari,  and  so  remedied ; 
but  this  is  in  a  Court  of  Oyer  and  Terminer,  which  cannot 
be  granted  but  before  the  justices  del  un  banc  ou  Fauier. 
Natk  Brev.  1 10, 1 1 1 .  Authorities  cited,  8  Assis.  Fitz.  Coron. 
108;  Stowe's  Chron.624;  Bendl.  153. 

Puis  in  Mich.  Term  Vaughan  dielivered  the  opinion  of  the 
greatest  part  of  the  judges,  who  had  conferred  together  con- 
cerning it,  that  the  pnsoners  ought  to  be  discharged;  for 
the  reason  given  {uiafudivi)  was,  mcause  the  jury  may  know 
that  of  their  own  knowledge,  which  mi^ht  guide  them  to  give 
their  verdict  contrary  to  the  sense  of  the  Court  (A). 


if)  No  new  trial  can  be  granted  in 
capital  caaes.  JLy.Jfowify,  STermRep. 
638.  18  East,  416,  n.  (6).  Nor  in  cases 
of  misdemeanor,  where  the  defendant 
IS  acquitted  on  the  merits.  A.  v.  Mamn^ 
4  MauL  &  Sel.  337.  Vid.  R.  y.  Inhdb. 
qf  Wandsworth^  1  Bam.  &  Aid.  63.  But 
it  is  otherwise  after  convictum  for  a  mis- 
demeanor. JR.  y.  Mawbey,  ubi  sttpra; 
and  vid,  4  Bl.  Comm.  361. 

(g)  It  is  said  by  Ld.  Hale  that  the 
King  may  have  an  attaint  on  a  verdict 
of  acquittal  upon  an  indictment;  for  in 
this  case  the  grand  and  petit  juries  dis- 
sent. 2  Hale  H.  P.  C.  c.  42,  p.S10{  and 
vid.  4BI  Comm.  361.  But  the  bet- 
ter opinion  seems  to  be,  that  no  attaint 
Ees  in  criminal  matters.  1  Hawk.  c.  72, 
s.  5.  1  Ld.  Raym.  469.  Vaugh.  146. 
See  the  reasons  asrigned.  Hawk.  «M 
supra.  Barrington's  Obs.  on  Stat  101, 
102,  459,^n.  and  1  Term  Rep.  535^ 
arguendo.  Perhaps  the  most  satisfiictory 
reason  is,  that  the  writ  was  unknown  at 
common  law,  except  in  assizes,  and  that 
no  statute  has  since  extended  it  to  pleas 
of  the  Crown.  See  Vaugh.  146.  3  BL 
Comm.  402,  403.  2  Reeves's  Hist,  of 
Eng.  Law,  p.  118.  Sed  vUL  contra, 
2  Inst  130,  237.  Bro.  Attaint,  pL  42. 
Jenk.  89.  Finch's  Law,  p.  48$.  Al- 
though the  writof  attaint  is  become  **  a 
"  mere  sound'*  (1  Bunr.  398)  in  practice, 
yet  its  operation  is  still  visible  in  plead- 
ings.  SeeinstaxMMiiiQilbeit'tCtP.61, 


139,  127, 128.  And  it  is  the  ground  on 
which  a  writ  of  inqidry  is  in  many  cases 
refused  for  supplying  a  defective  ver- 
dict 2  Wils.  367.  3  Brod.  &  Bing.  297. 
(h)  See  the  judgment  of  the  Court  re- 
ported at  large  in  Vaughan,  in  which  the 
ministerial  and  Judicial  functions  of  the 
jury  are  distinguished,  and  their  verdict 
is  referred  to  the  latter  capacity.  Agree- 
ably to  this  decision,  it  is  now  settled, 
tliat  (with  the  exception  of  the  proceed- 
ing in  attaints)  jurors  are  in  no  way 
questionable  for  their  finding  either  by 
summary  process,  indictment,  or  action. 
2  Hale  H.  P.  C.  c.  22  &  42,  p.  159,  309. 
4BLCk>mm.  361.  1  Hawkins,  c  72,  s.  5, 
and  c.  69,  s.  5.  2  Hawkins,  c  22,  s.  20. 
Flojfdy.  Barker,  12  Co.  24.  Com.  Dig. 
Action  upon  the  Case  for  Conspiracy,  B. 
See  further  on  the  fining  of  jurors,  Tkrog' 
morion's  case,  1  Howell's  State  TrL  901. 
2  Rapin's  Hist  Eng.  p.  38,  foho.  LU- 
bume's  case,  5  Howell's  State  Txi.  445. 
Proceedings  and  Resdutions  in  Parlia- 
ment on  KeeUng*s  case,  in  4  Hatsell's 
Preced.  and  1  Grey's  Debates,  62,  67, 
406.  2  Keble,  160.  Hargrave's  PreC 
to  Hale's  Jurisdiction  of  the  Lords,  p.  98, 
note;  and  notes  in  6  Howell's  State 
Tri.  992.  1  North's  Life  of  Ld.  Guil- 
Ibrd,  p.  123-4,  2d  edit  For  observa- 
tions on  BusheWs  case,  and  on  the  se- 
parate provinces  of  the  Court  and  jury, 
see  Hargr.  Co.  Litt  155  b.,  note  5. 
Btuomui'  DioL  3,  i.  53.    Upon  the  dit- 
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ciua;g#  of  the  funn  In  conieqaence  of 
llie  aboTe  deation,  actions  of  trespass 
and^  false  imprisonment  were  1m>ught 
against  tbi  Judge  and  otiier  parties  con* 
cemed  in  the  commitment ;  but  they  were 
defeated  by  the  same  principle  which 
had  been  held  to  protect  the  jurors  them- 
selyes,  vb.  the  immilnity  which  belongs 
to  a  judiciai  cbaracteri  and  the  Court 
Aedaied,  '' that  the  bringing  such  an  ac- 
tion was  a  greater  o£fence  than  the  fiii- 
log  of  the  plainti£"  3  KebL  322,  S58. 
1  Mod.  119, 184.  2  Mod.  218.  2Lutw. 
1561-2. 

With  respect  to  the  private  knowledge 


of  the  Jurors,  on  which  the  deddonin 
the  above  case  partly  rests,  although  it 
appears  to  have  been  antietitly  almost 
the  only  evidence  required ;  vid»  t 
Reeve's  Eng.  Law,  270,  27 1 ;  the  doc- 
trine is  now  treated  as  exploded.  3  Bl. 
Comm.  374,  375.  Andrew's  Rep.  321. 
R,  V.  Sutton,  4  Maul.  &  Sel.  532.  If 
therefore  a  juror  is  in  possession  of  any 
material  evidence,  he  ought  to  be  sworn 
as  a  witness,  and  disclose  it  openly  in 
Court  3  Bl.  Comm.  375.  1  Salk.  405. 
Smith  y.HolUngt,  dted  6  Howell's  SUte 
Tii  1012,  n. 


Walker  «.  Horner. — In  C.  B. 


[       6       ] 
(    C.8.    ) 

The  defendant  was  sheriff  of  Somerset,  and  an  exigent  be-     The  sheriff  of 
ing  awarded  against  the  plaintiff,  the  plaintiff  sues  out  a  ^/.""J^^-! 
supersedeas,  and  delif  ers  it  to  the  defendant,  who  allowed  it,  J^^^d^to* 
and  received  his  fees,  but  notwithstanding  outlawed  the  the  exigent,  and 
plaintiff;  and  afterwards  he  was  taken  by  a  capias  utlagat  plaintiff  is  taken 
in  Dorsetshire,  where  this  action  was  laid;  and  it  was  ob-  i^^^^^^^ 
jected  by  Nudigate,  that  he  ought  to  have  laid  his  action  in  action  lies 
Somersetshire,  where  the  wrong  was  done,  or  else  in  Mid-  ««^tthe  she- 
dlesex^  where  the  record  Jay ;  but  it  was  resolved  per  curiam,  may  be  laidin 
that  he  had  his  election  to  lay  it  in  either;  and  tnat  he  had  a.  or  b.,  or  in 
well  laid  it  in  Dorsetshire,  inasmuch  as  he  was  there  taken  ^f^  county 
by  the  capias  utlagat  {b).    Resolved  also,  that  licet  was  a  suf-  ues^  zij^'t 
fident  averment  (c). 


sufficient  aver- 
ment 


(a)  In  the  nuirgin  of  the  original  edi- 
tion tins  iff  said  to  be  an  "action  on  the 
ease."  See  Witken  v.  HetUey,  Cro.  Jac 
379.  Sac  AhT,**  Supersedeas,"  H. 

(h)t\Ym.S9.  P&st,^,  191.  IBrownL 


13.  Bukoer^e  ease,  7  Co.  1.    4  Bam.  & 
Aid.  175-6. 

(c)  On  the  word  "licet,**  in  pleading; 
vid,  Buckley  v.  Thomas,  Flowd.  125. 
1  Saund.  117  a.  n.(4),  by  SeijtWiUms. 


Nelson  r.  Nelson. — In  C.  B.  (    C.  4.    ) 

t)EBT  for  60/.  upon  an  obligation :   the  defendant  pleads  a     Foreign  at- 
foreign  attachment  in  London,  according  to  the  custom;  tachmentisno 
ju(^yrment  for  the  plaintiff;  but  otherwise  it  had  been,  if  he  ^^i^l*"pcn- 
had  pleaded  a  recovery  by  foreign  attachment  (a).     If  an  ac-  dency  of  acUon 
tion  be  depending  in  an  inferior  Court  for  the  same  debt,  it  ^  inferior  Court 
cannot  be  pleaded  here ;  but  if  there  be  a  recovery  and  judg-  ^t^^^^ 
mentj  it  may  (b).    Per  fFtld. — A  nolle  prosequi  enterra  very  there.  Cro. 

El.  101,  157. 
Post,  C.  72. 
(a)  It  IS  no  bar  without  execution.      Fids  Naihan  v.  Oiktf   5  Taunt  558.  Latch,  208. 
Dyer,  63  a.  ffetter  v.  Rucker,  I  Brod.     Smidir.  Ogle,  6  TaimL  74.  5  Co.  62. 

St  Bing.  491.  Foreign  attachment  pend-  (b)  That  the  pendency  of  an  action  in 
ing  before  the  writ  purchased  is  said  to  Inferior  Court  is  not  pleadable  in  abate- 
be  pleadable  in  abatement  Brook  v.  aent,  vid.  Spanks  case,  5  Co*  63. 
Aittk,  1  Banc  280.  Aec  8  K«bL  627.     Thel.1%.  Hkll,  c89,  «.  40.    Soin 


6  D£  TERM.  8.  MICH.  1670. 

NoiUpras,  in  in  the  Court  at  St.  Albans^  in  an  action  for  the  same  debt, 
*"S^**'  ^°*^  "  ^*®  pleaded  in  an  action  brought  in  the  King's  Bench,  and 
^    ^'  held  good,  because  it'  was  in  the  nature  of  a  release  (c). 

y/  Turner,  2  Ld.  Raym.  1 102 .  Brinsby  Atkinson  ▼.  Woodbum,  supra,  Mieo  ▼. 

V.  Gold,  12  Mod.  204.  Dwifield  v.  War-  Morris,  3  Lev.  234.   Kitchen.  364,  edit 

ien,  Fitzgib.  313.     But  see  the  observa-  1653. 

tions  in  the  last  case,  and  Atkinson  v,  (c)  On  the  effect  of  a  noOe  prosequi, 

Woodbum,  2  Lev.93.  Robinson's  Entries,  vid.  Cooper  v.  Tiffin,    3  Term  Rep.  511. 

222 ;  and  generally  16  Vin.  144.  White  1  Saund.  206  a.  n.  by  Willms.     2  LUl. 

t.  WaUs,  2  Wils.  87.     As  to  a  recovery  Pr.  Reg.  280,  282,  2d  edit.;  and  Este 

in  such  a  Court,  vid.  Sparry* s  case,  suprcu  v.  Broimhead,  8  Esp.  261. 


(    C.  5.    )  GooDwm  v.  WicKiNs. — In  C.  B.  * 

Non-joinder  Two  executors  were  possessed  of  a  term  for  years,  ren- 
of  co-executor  deringrent;  the  rent  is  in  arrear  for  four  years  since  the 
as  defendan^  death  of  the  testator ;  the  plaintiff  brings  an  action  of  debt 
in*Satement,^  against  the  defendant  one  of  the  executors,  and  declares, 
and  cannot  be  that  he  sitnul  cum  the  other  did  occupy  the  term,  &c.  the 
moved  in  arrest  defendant  pleads  nil  debet f  and  the  issue  is  found  for  the 
of  judgment,  plaintiff.  It  was  moved  in  arrest  of  judgment,  that  theplain- 
r  ♦  7  ]  tiff  could  not  have  judgment,  because  by  his  own  *  shewing 
though  it  appear  ^^^^e  Were  two  executors,  and  he  had  sued  only  one  of  them, 
on  the  deciara-  It  was  answered  by  the  Court,  that  now  he  comes  too  late, 
tion*  and  hath  pretemiitted  his  time ;  for  he  might  have  pleaded 

it  at  first,  and  demanded  judmient  whether  he  should  an- 
swer, but  now  the  jury  have  round  him  a  debtor  modo  etfor- 

stat.of  Limi-  ^^9  ^^d  he  hath  lost  the  advantage  (a);  and  compared  it  to 
tations  is  no  the  Statute  of  Limitations ;  if  it  be  not  pleaded,  it  shall  not 
ground  <^^^'^  be  moved  in  arrest  of  judgment  (b);  and  so  if  an  action  of 
jiu^mentNoris  debt  be  brought  against  an  executor  upon  a  simple  contract 
an  action  of  debt  of  the  testator,  and  he  appears  and  jlesuisnil  debet,  and  found 
agamst  executOT  gainst  him,  the  plaintiff  shall  have  judgment,  because  he 
on asimp e con-  j^^^j^  dispensed  with  his  advantage  (c). 


20  U.  6,  25. 


(a)f7J.lSaund.l54,n.(l),byWinm8.  Willms.  note  to  Hodsden  v.  ffarridge. 

Ibid,  291  b.  n.  (4) ;  and  tlid  case  of  South  2  Saund.  63. 

V.  Tanner,  2  Taunt -254.   Maimifaring         (c)  Ace.  Thel.  Dig.  lib.  4,  c.  9,  s.  3. 

V.  Newman,  2  B.  &  P.  124,  n.  (&).  Plowd.  182.    Edgecomb  v.  Dee,  Vaugh. 

(i)  S.P.  Cro.  Car.  163,  381.   Serjt  97.  Prince  y,  Nicholson, -6  Taunt.  665, 


i    C  6.    )  King  v.  Gbrvaise  &  Hinckly. — In  C.  B. 

S.  C,  Vaugh.  53.   T.  Jo.  8.    1  Mod.  276. 

A  traverse  "^^^  ^^^  ^^  shortly  this :  the  king  brings  a  gtiore  impedit, 
upon  a  traverse  and  suggests  a  title ;  the  defendant  makes  a  title,  andti^a- 
cannot  be  taken  yerses  the  king's  title ;  the  king  doth  not  in  his  replication 
per»onl"acc."  niaintaiu  his  own  title,  but  traverseth  the  defendant's  title ; 
Bennety,  Fii-  and  the  defendant  demurs ;  and  adjudged  against  the  king 
Jans,  1  Saund.    fcy  raughan.  Afcher  and  Wild,  {Tyrrell  dissentin^c).     By 

22.  and  notes       vr        l  -^  -^  •      xi_  x»  ^         ^\* 

ibid  by  WiUm£*  ^^^gf^^ '  u  it  were  m  the  case  of  a  common  person,  the 
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books  are  dear,  that  he  cannot  take  a  traverse  upon  a  tra-  norbytheKing; 
verse:  for  these  reasons,  1st,  If  you  will  recover  any  thing  «n>«Mi»e  be  in 
from  another,  you  n\ust  not  only  destroy  the  defendant's  title,  |^^*^p^ 
but  you  muift  make  your  own  better  than  his ;  for  you  must  by  matter  of  re- 
not  recover  by  the  weakness  of  his  title,  but  by  the  strength  *^°'^»  yj®"  **® 
of  your  own.     2wrf,  If  the  plaintilBf  should  make  it  appear  that  ^^itoinlhis 
the  defendant's  title  is  not  good,  and  make  no  title  for  him-  own  or  traverse 
self,  the  Court  could  have  no  inducement  to  give  judgment  for  defendant'«tiae. 
him  guia  in  (Bqualijure  melior  est  conditio  possidentis  ( 1 )  •  3rd     ( i)  Hob.  103. 
It  would  be  to  no  end  for  the  plaintiff  to  set  forth  any  title  Vaugh.  60. 
at  all,  if  he  can  force  the  defendant  to  make  out  his  title  (2),  WPat,  p.  34, 
and  is  not  bound  to  make  good  his  own;  and  these  reasons  ^•*^- 
hold  as  well  in  the  case  of  the  king  as  of  a  common  person  (3).  (3)2Stran.loii. 
Hob.  J102,  lyigby  V.  Fitsherbert,    The  inconvenience  .^ould 
be  very  great,  if  the  king  had  this  liberty;  for  if  the  king  or 
his  predecessors  have  presented  by  reason  of  lapse,  wardship, 
or  by  having  the  temporalties  of  a  bishop  in  their  hands,  &c. 
when  the  church  voids  by  the  death  of  the  presentee,  by 
lapse,  &c.  if  the  king  bring  his  qtiare  impedit,  and  counts  *  of  [     *  8      ] 
the  last  presentment,  and  suggests  a  title;  the  defendant  says 
he  presented  by  lapse;  if  the  king  might  now  leave  the  de-   * 
fence  of  his  own  title,  and  compel  the  defendant  to  make 
good  his,  it  would  be  very  inconvenient,  and  by .  that  means 
adl  the  incumbents  in  England  might  be  disturbed,,  and  the 
patrons  forced  to  set  out  their  titles  (4).     And  this  diversity  (4)  rirf.Vaugh. 
was  agreed  by  the  three  Judges :  where  the  king  is  in  pos-  ^i- 
session,  or  else  hath  a  title  appearing  by  matter  of  record,'> 
as  by  office  found,' &c.  there  he  may  waive  his  own  title,  and 
traverse  the  defendant's  title,  and  shall  not  be  bound  to  main- 
tain his  own,  but  may  take  a  traverse  upon  a  traverse.     Bro. 
Prerog.  116;  Stamf.  Prerog.  62,  64;  8  H.  8.  Keil.  192  (a). 

(a)  TbeaigomentofVaugban,  C.  J.»  Dig.  Plead.  G.  17,  19,  and  3  I.  10. 

is  to  be  found  in  bis  report  of  the  case ;  Id.  Ftserog.  D.  85.  17  Vin.  Presentation, 

and  those  of  Archer,  WUd,  and  Tyrrell,  B.  d.  16.    Tkrah  v.  BUkop  of  London, 

in  1  Mod.  Rep.  %bi  supra.    Fid,  Com.  1  H.  Black.  376. 


DE  TERM.  PASCHiE,  1671.  [      »      1 

IN  BANCO  REGIS. 


W AKREv's  Case,  sur  r  Estatute  13  ScUGai.  2,  c  12       (    C.7.    ) 

Warren  an  inhabitant  of  Tuen  came  to  Stevenage;  the  in-     Forty  days' 
habitants  within  forty  days  complain  to  a  justice  of  peace  ac-  ^*J^^][2tdc- 
cording  to  the  statute,  but  do  not  prosecute  it  for  five  months,  menfunder 
Qfi.  \^ether  this  was  a  good  settlement  that  the  party  can-  13  &  u  Car.  8, 
not  be  removed.    Bes.  That  the  party  need  not  be  remov-  ^^*[^^  ^ti- 
ed within  the  forty  days ;  but  it  is  a  disturbance,  if  com-  ^^^t  tinw  foi- 
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lowdibjrart*   pUirt  be  nude  witbin  thilt  dme,  «o  that  there  be  r«0^ 

^<>»<«)-  Qk.  What  time  shall  be  allowed  for  the  prosecution.    Ses. 

It  must  be  in  conrenient  time;  and  per  Jkoisckn,  five 
montha  is  time  enough.  Ramrford  and  Mmion  contra;  ob- 
sente  Hale. 

(a)  6ee  tiie  itatiitct  1  Jacw  S^  €b  17.     by  mere  resldenoe  and  notice  is  In  ellkct 
Ift4  W.ft  M.  c.  U.  &  35  Geo.  8,   o.      abolished.   Vid.  1  Bl.  Comm.  363. 
tot.    By  the  last  statute,  a  tettlement 


(    C.  &    )  Smith  »•  Wheeler.    Bre^  i  error  in  B.  R. 

a.Q.  IVtntUS.  1  Lev.  279.  1  Mod.  16, 38.  SKebL  564^606, 644, 763,772. 

1  Hale.  H.  P.  C.  246. 

A  power  of  SiMON  Maine  possessed  of  a  term  for  eighty  years  assigns  to 
KTocation  and  Croke  and  Becke,  in  trust  that  they  should  permit  him  to  re- 
numtbyw^^  ceive  the  profits  during  his  life,  and  after  his  death  to  go  to 
iinder  tkeband,  the  payment  of  several  debts,  &c.  proviso  that  it  should  be 
b^^fiSw^?'  lawml  for  die  said  Simon  Maine,  by  writing  under  his  hand, 
"^  ^  &c.  to  revoke  the  said  uses,  and  limit  new.    Simon  Maine, 

[    *  1 0    ]  being  one  of  the  King's  Judges,  ^  was  attainted  of  treason  per 
^Am  attainder  fiir  ^^'^  ^^  Car*  ^y  whereby  (wter  alia)  it  was  enacted,  that  he 
u^  treason,      should  forfeit  all  trusts.    Qu.  Whether  this  power  of  revo- 
cation was  givmi  to  the  king,  it  being  qttasi  a  trust,  as  was 
objected,  because  the  party  had  jtu  dlspanendi:  but  resolv- 
ed per  curiam,  that  it  is  no  implicit  trust,  nor  forfeited  by  thia 
attainder;  for  by  the  death  of  Simon  Maine  the  proviso  is 
determined;  and  there  is  no  means  to  alter  the  old  trust,  for 
it  was  inseparable  to  the  will  of  Simon  Maine;  and  no  man 
can  know  lus  will  but  himself;  and  here  could  be  no  trust  to 
him  but  during  his  life,  for  the  whole  trust  was  executed  till 
revocation.     OAf.  Here  the  party  hathyttf  disponendi.    Ans. 
Tiie goods  of  That  doth  not  create  a  trust;  for  then  an  executor  mi^ht 
an^ecutor,  as   ^  ^gfl  forfeit  that  which  he  hath  as  executor,  without  a  de- 
liaUe  tTfoiftit-  ^^  otresidtium  bonorum,  for  there  he  hath  jua  disponendi, 
we.   Ace.        and  yet  none  will  say  that  he  can  forfeit  them.     Latch.  S5, 
*  ^J^'^i  •'  ^*'   Warner  and  Harding^  7  Co.  Engle/ieUPe  case  (a). 


(a)  The  words  in  the  act  of  attainder 
upon  which  this  case  was  decided,  are 
shnilar  to  those  of  the  stat.  83  Hen.  8, 
c  20.  1  Vent  129.  The  distinctions 
established  by  the  aboTe  case,  and  by 
.  those  wliich  are  dted  therein,  seem  to 
be,  that  a  power  inaeparably  annexed  to 
the  mind  or  person  of  the  donee  is  not 
ieiftitedt  hvt  where  the  execution  of  it 
b  an  act  merely  formal,  wMch  may  be 
done  as  well  by  one  person  as  by  ano- 
ther, as  the  mere  tender  of  a  ring  or  of 
noBcy^  dia  beneit  oC  the  power  pass* 


es  to  the  Crown,  and  it  may  be  execut- 
ed at  any  time  daring  the  life  of  the 
original  donee.  1  Hale  H.P.C.  244,  245, 
Si6.  Sugden  on  Powers,  c  4,  s.  2,  p. 
171,  2d  edit 

It  appears  in  the  other  reports  of  this 
case,  that  the  settlement  was  objected  to 
on  the  ground  of  fraud,  but  the  Court 
declined  the  consideration  of  this,  be- . 
cause  it  was  a  question  for  the  jury  alone. 
As  to  this  point,  vid.  4  BL  Comm.  387-8. 
IS  Vin.  554,  Fnud,  L.  a.  Sham  t. 
Btm,  1  Staik.  819. 
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DE  TERM.  S.  TRINITATIS,  1671. 

IS  COMMUNI  BANCO. 


Gardiner  v.  Sir  Joseph  Sheldon. 

&  C.  Vaqgh.  8591  SKebL78h  lAb.Eq.197. 


(     C.9.     ) 


William  Rose  seised  of  land  in  fee  deweSi  that  if  Ub    A.  teiied  in 
son  and  his  two  daughters  should  die  without  issue,  that  ^i^^^"^*^^ 
then  his  nephew  shoiud  have  it,  &c.    Res,  That  if  the  son  two  dimghten 
and  daughters  take  any  estate  by  the  will,  they  must  have  ihouid  diewith^ 
joint  estates  for  their  lives,  and  several  inheritances ;  for  they  •«**  J«»»  W» 
ianiiat  take  in  successioi;,  because  of  the  incertainty  who  jlll^r^^ 
shall  take  first  {a\  Held  that  tfa« 

Bes.  By  three  mstices,  {Ij/rrett  corUradicerUe)  that  the  son  J^^*J^ 
aftd  daughters  shall  tid^e  no  estate  by  implicatioa:  for,  per  ^^^  ^^  imj^!** 
f^kugAan,  the  heir  shall  never  be  disinherited  by  an  impuca-  cation;  tiu«n 
tiouL  but  where  it  is  a  necessary,  and  not  a  possible  or  con*  ^^^^/bo  do- 

.  ^...        •       !•     xi       /r\       »  •       !•     A»        •     •       •cendedtotho 

ttmctive  implication  {b).  By  a  necessary  impueation  is  m*  heir,  determine 
tended  such  an  impUcation  without  which  the  estate  cannot  able  on  the  M- 
be  taken  at  all;  as  IS  H.  7, 17.  A  man  devises,  that  after  ^^to^iS" 
the  death  of  his  wife  his  heir  ahall  have  his  house;  here  the  ^j^  ^^^  ^^id 
wife  must  take  an  estate  by  necessary  implication;  for  if  she  that  the  nephew 
does  not  take,  no  body  at  all  can,  being  it  is  the  express  in-  *^^  ^y  ^y  ^ 
tent  of  the  testator,  that  the  heir  shall  not  have  it  till  after  ^'^e^ 

the  deadl  of  the  wife.  can  only  be  dii- 

JSfrrdl  took  this  difierence,  that  if  an  estate  be  devised  ^'^'^'^^^t^^"*' 
to  A.  after  the  death  of  a  stranger,  there  the  stranger  shall  ^^^f    ^' 
take  nothing;  but  if  it  be  after  the  death  of  his  wife  or  child,     Oodb.  itf« 
&e.  then  wey  shall  take  by  impUcation,  because  diey  are  IL^^^}^^ 
persons  that  l4  is  bound  to  provL  &r.  ^        ym^zn. 

*An  express  devise  of  a  chattelshallnot  hinder  the  taking  [    *  12    ] 
of  an  estate  in  land  by  implication;  and  so  although  there  be    jm^g.  104» 
an  express  devise  of  land,  it  shall  not  hinder  taking  of  an  ft  p.  i6i.  iroL 
estate  by  a  necessiuy  implication  (c).  ^^  *Devi«B** 

Per  Paughan :  The  heir  shall  have  a  base  fee  determin-  pi,  5^  vaugiu 

S6S.  * 


(•}  See  Vaiigfa.  SSL  fFSninmra  ▼. 
Httart^  Hob.  313.  and  Litt.  a.  383-4» 
Co.  LiL  183—184. 

'  (»)  See  Vaugh.  361.  Post,  C.  476  b. 
and  C.  635.  Bac.  Abr.  DoTiiet,  (G). 
1  Sannd.  184,  a.  n.  (5);  and  Roe  t.  Sum- 
wmrmt,  3  W.  Black.  693.  TreiU  t.  Hoa- 
MHf  ,  7  Beat,  97.  ^hi  t.  Comptom,  9 
Baat»  367.  **  Necetiary  implication 
meanly  not  natnial  neoMdty,  but  jo 
stieog  a  probability  of  intention,  that  an 
intendoii  contrary  to  that  whidi  la  im- 
pmed  to  the  testator  eannoi  be  inppof- 
cd."P#rLd.Eldonfai  WUkkmn  ▼.  Adm, 


1  Vei.  ft  B.  466.  And  aee  MottU  r. 
BbmdeO,  1  Heiir.  309.  if«iaa  ▼.  Aeofi* 
flwa,  Willea,  140-1. 

(c)  <.  a.  An  eipreM  detiie  dhall  not 
pradttde  the  devisee  from  taking  nikar 
land  by  implicatioa  under  the  same  vdll. 
Vaugh.  363,866,868.  BacAbr.  Derises, 
(G).  Asto  die  cases  in  which  a  particular 
estate,  devised  in  express  terms,  w£U  or 
irill  notbe  enlarged  or  qualified  by  im- 
plication, see  3  Fonb.  Treat  of  Eq.  B. 
3,  c  8,  a.  3,  note  (A),  p.  65,  6th  edit, 
and  Bac.  Abr.  «U  mpra,  P^^  C.  189. 
DM  T.  fff^Afs,  SBam.  ft  Aa  710. 
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able  upon  the  dying  of  him  and  his  two  sisters  without  issue, 
and  the  nephew  shall  take  by  way  of  executory  devise. 
Obj.  Thitt  if  the  nephew,  shall^take1)y  .way. of  jexQCUtory  de- 
vise, this  wiU  be  the  way, to  raise  a  perpetuity,  for  then  it 
cannot  be  docked  by  him  that  has  the  preceding  estate. 
Ans.  Per  Vaughan. — ^There  is  no  law  against  perpetuities 
absolutely,  but  against  intails  of  perpetuities  {d). 

»  •        -  • 

(<2)  But  it  seems  that  the  executory  Devise,  N.  17.  12  Mod.  2^1-2.  Gilb. 
devise,  being  limited .  upon  a  general  ou  Devises,'  55,  where  this  case  is  cited 
failure,  of  issue,  is  void  for  remoteness.  .wUh  di^appiobation.  And  see  general- 
See  Bac.  Abr.  Devises/  (J). '■  Com.  Dig.  ly  Fearne.  ExI  Dev.  c.  3. 


V> 


(  C.  10.  )  '         Alder  v.  Puisy. — In  Scacc'. 

ffaheat  Corpus  The  defendant  was  in.execution  at  Dover  for  1000/.  recover- 
lies  to  remove  a  ed  against  him  in  the  Court  at  Dover ;  the  plaintiff  brings  a 
prisoneir  in  exe-  g^^  niinus' asaiiist  him  in  the  JBxchequer .  for  a  debt  of'IOO/. 

ctttion  witiiin  '  i  ' 

the  cinque  portB^  and^siied  out  a  AaAea^  corjtms  to  the  constable  of  ^Dovef.  to 
See3iCar.2,  bring  the  body  of  the  defendant :  the  constable  upon  the: re- 

c  2,  8.11.        t^rn  set  forth  the  privilege  of  Dover,  being  a. cinque  port 

town;  but  that  return  was  disallowed  of;  because. there. is 

no  place  priviiegied  in  this  kind,  but  that  the  king  may  send 

his  writ  to  have  an  account  of  his  subjects,  though  it  be  pri- 

The  cinque     vileged  ffe  to  abtions  between  party  and  party  (o).     It  was 

^hdie^*""*  °^nst  P^^y^^  ^y/^^^  Edward  Thurlmdy  the  Duke  of  York's  attor- 

Srklng.*^**'   'ley,  that  the  prisoner  might  be  remanded,  because  those 

debts  which  were  recovered  againsthim  at  Dov6r  might  other- 
wise be  lost.  But  it  was  denied  by  the  Court;  for  'when 'he 
is  committed  here/  he  i^  charged'  as'  well  with  the  judgment 
that  he  was  in  execution  for  at  Dover,  as' for  those  that  i  are 
recovered  here ; .  and  if  the  warden  discharge.him  before:the 

pi.  24,  ^"  '  satisfaction  of  thosetdebts,'  he  is  li&ble  to  an  action  ( 1 ) .  *  Ajid 
Lands  within  by  Windham,  If  a  man  be  outlawed,  his. lands. within  the 

the  cinque  portsi  Uberties  of  the  cinque  ports  may  be  seized  .into  the  King's 

cuLfoutiawTyl  hands,  and  may  alsobie  extended  upon  judgments. 

and  extended       .•  , ,  *:  •  .  ',     .        •     ^    '     .     •    '      >      . 

uponjudgments.  ruL  4  Inst.  223.   3  Leon.  3.    1  LiU.  Prac.  Reg.  88J».  Post,  p.  148,  C.  168.  Harg. 

Tracts,  1'13.  .  . 

(a)  Aoc.  1  Mod.  20 ;  sed  vid.  1  Sid.  *  mmus  runs  into  the  cinque  ports.    WU- 

166,  431.     That  there  is  no  privilege  Uams  v.  Lister,   Hard.  475;    and  see 

against  the  king's  process.    See  Cro.  El.  Carrett  v.  SmaUpage,     9  East,    330. 

911.   Bourn's  case,   Cro.  Jac.  543.   3  See  further,   on  the-  privHeges  of  the 

Black.  Comm.  79,     Gilb.  C.  P.  27,  28.  cinque  ports;  Harg.  Law  Tracts,  106, 

Pos^  0.111,168.     And'tfaeKing^sdebt-  113.- 


or  partakes  of  the  preroigatiVe,  for  a  quo 


I 
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^  Thomson  r.  Pokes.:— In  C.  B.     .^  (  C.  II.    ) 

Trespass.     The  defendant  pleaded,  that  it  was  committed     Pi«a  of  v^^- 
within  the  liberty  of  the  Cinque  Ports,  and  sets  forth  the  ^^  ""^^^ 
privilege  of  the  Cinque  Ports.     The  plaintiff  *  demurs,  be-  [    *  13    ] 
cause  ne  does  not  say  that  he  was  an  inhabitant  there ;  and  cinque  ports 
judgment  against  the  defendant;  for  if  this  plea  should  be  muitraTertbat^ 
admitted. to  be  good,  then  trespasses  committed  within  the  ^^"It^lr" 
Cmque  Forts  by  one  that  lived  out,  or  would  presently  ab-  there. 
sent. himself,  would  be  dispunishable  (a);  and  the  reason  of  •  - 

the  privilege  of  the  Cinque  Ports  is,  that  the  Inhabitants 
there,  who  are  to  defend  the  port  towns,  should  not  be  drawn 
away ;  which  does  not  extend  to  strangers.  Done  v.  Rogers 
in  B.  R.  was  cited  by  fFitd,, where  an  action  of  trover  was 
brouaht  for  taking  com.off  land,  with  an  intent  to  try  the  ti- 
tle, of  the  land  Ijdng.  in  the  county  palatine.' .  Resol.  That 
the  action  .well  lay. ;     .  .  .    .  ^  ..  : 

•  • 

(a)  Fid.  2  Inst  557.    Yelv.  13.  Com.  Dig.  Abatement,  D.  3. 


•  Cro.  Car.  150. 
1  Sid.  66. 
4  Inst  213. 


Garter  v.  Dee.— In  C.  B.  /  '  (   ^*  ^2.  ) 

The  defendant  being  sued  as  .administrator,  pleaded;  that  j^T/*/*"" 
before  the  date  of  the  writ  his  administration,  was  r^vokei  trator)8^u"" 
and ,.  granted  -  to  .  another.     Per  JFild  ••-:7-He  ought  to  have  plead,  when  the 
set  forth  that  h^  had  fully  administered  all  the^  goods  in  his  fdminbtration 
hands,  or  else  that  he  had  delivered  theAi  over  to  the  new  ^^tedtoan- 
adininistrator  (a) ; ,  for  otherwise  the  debtee  might  be  at  a  other, 
loss ;  for  those  goods  shall  not  be  assets  in  the  hands  of  the 
new  administrator  till  they  come. into  his  possession  (1).  •  ^^.  Assets^  ^^* 
Vaughmi  :-^^}ie  bare  possession  of  goods  shall  not  make  a     Bare  posses- 
man  executor  of  his  own  wrong,  unless  he  doth  undertake  to  «on  of  goods 
do  sonic  acts  which  none  but  an  executor  can  lawfidly  db^  ^^J^\I^f^'l 

1  .,       II.      ni      A..         o       /i\-       •.■.•'..     an  executor  oe 

as  to  release  the  debt  oi  the  testator,  &c.  {by  -   ton  tort. 


(a)  Utch.  267.  IKebLlU.  Hob. 
49.  1  Mod.  63.  Cro.  Car.  88-9.  Post,  C. 
144.  And  if  he  I^ve  .delivered  them 
over  before . action- brought,p/«iie  admi" 
fuitravit  seems  to  be  a  proper  plea.  Post, 
C.  171.  1  Salk.  313.  Paiget  v.  Priest, 
^Ttroi  RepL.97.  Curtis  y.  Vernon^  3 
Term  Rep.  58,7.  An  administrator,  de-^ 
fendant,  may  plead  that  pendente  hrevi 
admiflistriition  was  committed  to  another. 
Bio.  Ab.  Administ.  pL  3. 


(h)  Whether  bare  possession  of  goods 
will  ihake  an  executor  de  son  tort,  see 
Read's  case,  5  Co.  34.  ^  Wentw.  Office 
of  Execators,  c  14,  175-7,  edttt.  1763.  [ 
Dyer,    105  b.    166  b.    2  BrownL  183. 
Post,  C.  172,  p.  152.,  MottntfordY.  Gib- 
son, .4  East,  448. ,  Femings  y.Jarrai,  1 
Esp.  335.  ^And  see  Swinb.  470 — 472.  : 
1  Sal.  313.'  Godofph.  Orph..  Leg.  101. : 
Shepp.  Touchst.  488.  2  Leon.  223-4. . 


*   » 
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DE  TERM.  S.  MICHAELIS,  1671. 

IN  BANCO  REGIS. 


(  C,  13.  )  Browns  v.  London. 

&a  I  Vent  15a.  1  Ley.  29S.   1  Mod.  285.  2  KebL  695,  713,  758,  822. 

indehUahu  a§»  Bb90LVED,  tibat  an  inddjitotm  assumpdt  wiH  not  lie  upon 
mtmptU  wiu  not  a  bill  of  exchange  ajccepted,  merely.  If  A.  deHrers  money 
^e^SIii^  to  B.  to  pay  over  to  C,  and  B.  doth  not  pay  it  over;  A. 
againft  thetc-  BAV  have  an  action  of  debt  as  for  money  lent  (a);  or  if  A. 
ceptarw  2  l«i&r.  and  C.  contract  forgoods^andA.  deliver  money  toB.topayto 

*^Ora.  Car.  8#2,  ^»  ^*  ™*y  '^^^  *^  action  of  debt  as  for  money  received  to 
Cro.Jac306.  *  hls  use(£).  Pet  Hale,  C.  J. — But  an  assumpsU  will  lie, 
Cro.  Eiis.  155.  and  the  party  may  give  the  acceptance  of  the  faiQ  in  evi-^ 
iJ^^-  dence.    Het.  167(c). 


(a)  Fid,  Cor^t  case,  Dyer,  20  b. 

(6)  Aoc  1  RoL  Ab.  7,  597.  Cro.  Jac. 
687.  Whorewood  t.  Shaw^  Yelv.  25. 
Gilb.  on  Debt,  362.  Raet  Entries,  159. 
Poit,  C.  328, 646.  CramUngttM  t.  Evant, 
$Ve&L210.  ZhttUm  y,  Pooie,  1  Vent. 
318,8nd|Kw<,p.47I.  And  wee  Company 
rfBeUmakert  v.  DaoU,  IBos.  Ae  PuLlOl, 
B.  (e).  Pigohy,Th9o^pitmt  3  Bos.  &  PuL 
149,n.(a).  Itraelw.Doiigku,  IH.Black. 
239.  Com.  Dig.  Action  upon  the  caie 
upon  Assumpdt,  E.  FleweOin  ▼.  Rave, 
1  Bidstr.  68.  Smieei  t.  Buhhard,  4Esp. 
Ca.  204.  WUun  T.  Cnpkmdt  5  Bara. 
&  Aid.  228. 

(c)  Fid.  Corderof^s  case,  pott,  p.  313. 
ThompsoH  T.  Morgan,  8  Camp.  101. 
Anm^fmeuB^  12  Mod*  345.  HodgeB  y. 
SUvford,  1  Salk.  125.  Brvimy.  Z;«wi^ 
1  Vent  153j  per  Twiaden,  J.  Priddy 
V.  Henbrey,  lBarn.&  Cretsw.  674.  and 
Bayley  on  Bills,  285,  4tfa  edit.    When 


a  bill  or  note,  not  bdng  expressly  de- 
cTared  upon,  is  offered  in  evidence  to 
support  a  general  count,  it  does  not  pos- 
sess the  peculiar  privileges  of  those  mer- 
cantile instruments,  but  is  merely  re- 
garded as  a  writing  or  adnussion  by  the 
party  charged,  from  which  the  jury  may 
infer  the  truth  of  the  matter  alleged  in 
the  count  Story  v.  AOtine,  2  Stra.  725^ 
Gihton  7.  JtftMf,  1 H.  Bhiok,  602.  Kof 
is  such  evidence  generally  available  al 
all,  unless  there  be  some  privity  between 
die  plaintiff  and  defendant,  as  where 
they  are  immediate  parties  to  the  bUl, 
or  an  express  promise  has  been  made  by 
the  defendant  Exon  v.  RusseU,  4  Maul. 
&Selw.507.  fFaynamr.Bend,  iCamp. 
175.  Thompaon  v.  JUbrym,  3  Camp.  101. 
Jifhwmv,  CoUmstt  1  East, 98.  WelU-^ 
Girling,  Gow'sNi.Pri.Rep.  22»  andnote, 
iUd. 


(  C.  U.  )  KiNQ  V.  Sir  Edward  LAKE.«.Jn  C.  B* 

iS:  C.  2  Vent  28.   lVin.46L 

Words  defiun-  The  plaintiff  declared,  that,  he  was  a  counedlor  at  law,  and 
?*hi*  *^"?^"  ^^  good  repute,  &c.,  and  that  the  defendant  did  scandalous- 
are  a!ctionabie!*'^  ty  ®^d  maliciously  write  a  letter  to  the  Countess  of  Lincoln, 

his  client,  ubi  inter  alia  cantinebatur,  "  Mr.  R.  advises  you 
to  a  vexatious  suit,  and  he  will  make  you  pay  double  and 
treble  fees,  is  a  griping  lawyer,  and  he  will  milk  your  purse 
to  fill  his  large  purse,  &c*,'*  and  laid,  that  thereby  he  lost 
his  clients,  &c.  Wild. — It  is  a  general  rule,  that  where 
one*8  life  may  be  brought  in  question^  the  words  are  action- 
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aUe;  as  to  eaU  a  man  thief;  and  the  law  takes  cftre  of  a 
man's  Uyelihood  and  &me,  as  well  as  of  his  Ixfe(a). 

*To  say  of  a  lawyer ^  that  he  is  a  promoter  of  vexatious  [ 
suits;  or,  that  he  is  a  corrupt  person;  or,  that  he  is  an  ig« 
norant  person;  or,  that  he  is  a  dunce;  actionahle.  Per 
curiam. — Or,  that  he  gives  had  counsel,  it  is  actionable. 
Per  TyrreU. — Or,  that  he  is  a  griping  lawyer,  and  will  milk 
your  purse;  actionable.  Per  Wild. — ^Or,  that  he  will  spin 
out  your  case,  do  not  go  to  him;  actionable.  To  say  of  an 
attorney,  that  he  is  a  maintainer  of  suits ;  or,  a  barretor ;  Hob.  s,  Bo»^s 
or,  a  bribing  knave;  or,  a  champertor;  all  actionable,  be-  '^^ 
cause  they  touch  him  in  his  profession  (6). 

Words  shall  be  taken  in  miHdri  sensu,  but  it  must  be  to    Words  shau 
a  common  intendment  (c) ;  as  to  say  a  man  is  a  murderer,  it  ^^^  '"  ?** 
maybe  of  hares ;  but  it  shall  not  be  intended,  unless  the  cir^  to  •co^Miin- 
cumstances  do  evince  it,  as  the  discoursing  of  hares  (1) :  ''you  t«ndmenL 
stole  my  cock,**  actionable;  it  may  be  he  meant  a  pheasant  kq^\^!^  SJ' 
cock,  and  so  not  felony;  but  it  shall  not  be  intended  so,  but  si^'utigki* 
a  tame  cock,  unless  the  circumstances  do  demonstrate  it. 
Per  Wild. — Such  a  one  had  the  use  of  her  body,  actionable, 
adjudged  in  the  LfOAf  Morrises  case  (3),  (alleging  that  she  lost     (2)  Cro.  Ja& 
her  marriage).    Per  Tyrrell^  Archer  and  IViid,  judgment  ^^'p^^i^ 
was  given  for  the  plaintiff.    But  Fimghan  was  of  a  contraiy     •    «*•  • 
opinion;  for  he  said,  if  actions  should  be  allowed  for  such 
slight  defamations,  it  would  take  away  s&  communication; 
as  if  a  man  ask  me  whether  such  an  inn  be  a  good  inn,  er 
whether  such  a  tavern  hath  good  wine ;  if  I  tell  him  no,  the 
inn-keeper  or  vintner  will  presently  have  an  action  on  the 
ease  (3):  he  said  there  are  certain  idioms  which  are  understood     (s)  l  Rol.  Ab. 
by  every  body ;  as  to  say,  such  a  one  is  brought  to  bed ;  or,  •*^;    ^?^^ 
such  a  one  had  the  use  of  her  body ;   and  in  mese  cases  it  is  ]1,a^\qk^  m 
all  one  as  if  the  party  had  expressed  himself  in  other  terms;  edit 
but  to  say  he  will  muk  your  purse,  is  none  of  these  {d). 


(a)  Woidt,  boweTer*  not  reduced  to 
writing,  are  not  actionable,  wterely  be- 
eauae  tiiey  aflbct  a  man's  fltme,  unless 
they  are  attended  by  special  damage: 
HgU  V.  SchokJSeldt  6  Term  Rep»  694: 
thoBgb  some  cases  are  contrary,  SnuUe 
▼•  Hammcn,  1  Bulstr.  40.  Button  ▼. 
Feywwf,  S  Mod.  94.  S,  C.  from  MS. 
Rep.  1  Viner,  507. 

(h)  These  instances  are  nearly  all  to 
be  found  in  1  Rol.  Ab.  52 — 58.  And  see 
Hob.  117, 140.  Pott,  C.  808,  309. 

(tf)  The  mle  &r  taking  words  in  nd^ 
fieri  ssMttbasbeen  long  exploded.  But'- 
ion  T.  Htywordf  8  Mod.  24.  Hdrriton 
r.  Thornborough,  10  Mod.  198.  Roberto 
▼.  Cnmden,  9  Bast,  96. 

(d)  See  cases  of  slander,  pootf  p.  274 
— 2S0.  Of  words  reflecting  upon  coun- 
•d,  tee  Com.  IKg.  Action  fbr  deftma- 
tlon,  D.  22.  Bae.  Abr.  Slander,  (B).  pIL 
Its,  *e.  1  Viner,  461.  In  tiie  prind- 
pd  6Me,  Hie  dUstiiiction  between  written 


and  oral  slander  is  not  adverted  to:  b«% 
another  between  the  same  parties,  andy 
about  the  same  time,  is  commonly  dted 
as  the  first  Instance  in  which  the  tw« 
species  are  distiogulshed  with  referenot 
to  their  actionable  nature.  Kmq  ▼.  LakOf 
Hardr.  470.  and  any  words,  reduced  to 
writing,  whidk  tend  to  ifHty  the  charac- 
ter, wUl  now  support  an  action  on  the  case. 
nOeri  V.  Monsley,  2  Wils.  403.  This 
distinction  has  been  adhered  to  ever 
since ;  1  Saund.  by  WiUms.  247  a.  n.  (8) ; 
and,  was  particularly  discussed,  in  TAor- 
hjf  V.  E.  of  Kerry,  4  Taunt  355 ;  where 
it  was  recognized  and  confirmed;  al* 
though  Mansfield,  C.  J.  doubted  whe- 
ther there  was  any  sufficient  fi>undatioil 
for  it  in  principle  It  must  be  confessed 
that  the  arguments  of  "  greater  delibera- 
tion," V  malice,"  and  "  tendency  to  dis- 
torb  the  peace,"  usually  employed  to 
support  tlds  disthiction  seem  to  have  no 
place  in  a  drU  action,  where  the  ii^ltvy 
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to  the  paKy  is  the  ground  work  of  the 
proceeding,  see  4  Taont  365 ;  yet  it  is 
submitted,  that  as  the  great  probability 
of  an  injurious  consequence  is  the  reason 
for  which  many  de&matory  words  are 
held  to  be  actionable  per  se,  and  the  al- 
legation of  special  damage  to  be  super- 


fluous, Lowe  V.  Harevfood,  Sir  W.  Jones; 
196.  3  BUck.  Com.  124.  the  same  pre- 
sumption of  Law  may  be  reasonably  ex- 
tended to  a  mode  of  slander,  which  from 
its  nature  is  likely  to  be  more  diffusive  as 
well  as  more  jTermoNsn/ than  wordsmere- 
ly  spoken. 


(  C.  15.  ) 


Turner  r*  Sterling,  Lord  Mayor. — In  C.  B. 

5.  C.  1  Vent  206.  2  Id.  25.   2l4ev.50.   3Keb].26,  32. 


Action  on  the  TuRNER  stood  to  be  elected  bridge-master  secundum  consue- 
^?nM*or^rf"'  /wrfiwcTO;  the  Lord  Mayor  dissolved  the  assembly ^  and  would 
London  for  re-  ^^^  sufTer  him  to  go  to  the  poll  (1)9  but  put  one  of  his  friends 
fhsing  a  poll  at  into  the  place :  it  was  moved  in  arrest  of  judgment  that  the 
*^brid"^*^"  ter  *^*^^^  ^"^  "^*  "^^ »  h^cause  here  was  no  certain  loss,  but  on- 
mstiliiGeo!  ly  A  possibiUty  of  a  loss,  because  it  was  uncertain,  if  he  had 
1,  ci8.  ^         g<me  to  the  poll,  whether  he  should  have  had  it  or  not; 

(i)Seethede-  but  resolved  by  TyrrelL  Archer,  and  fVild,  that  an  action 

claration  in  2       -n  1.     x* t •^•t^_     i»  j _     __  r> •  1 9 j    n 

Vent  25. 

[  *16 


41  Ed.  3,  24. 


will  lie  for  a  possibility  of  damage,  as  Banister's  and  Borre- 
1  tor's  case,  17  Jac.  To  say  a  man  is  a  ^bastard  in  his  father's 
lifetime,  actionable,  although  it  is  possible  his  father  might 
sell  his  land,  and  so  he  might  have  no  inheritance  to  lose  by 
ijt ;  but  Faughan  denied  that  case  (a).  If  I  have  a  market 
and  toll  for  beasts,  and  one  that  is  coming  with  beasts  be 
hindered  by  J.  S.,  I  shall  have  an  action  against  J.  S.,  al- 
though it  is  possible  the  beasts  might  not  be  sold  (i),  and 
cited  Bro.  Action  sur  le  case,  120.  9  H.  6,  60.  An  action 
against  an  archdeacon,  Sil  ne  voile  induct.  Nat.  Br.  94; 
(2)  X  RoL  Ah.  Letter  H.  Nat.  Br.  94  (2) ,  against  a  bishop,  for  not  admitting. 
JJfp  .  ^^1  o  Hob.  318(3).  6  Ed.  4,  9,  b.  Hob.  205,  206.  14H.  8,  3h 

(3)Po»/p.431.2  01   TTJ    yi    00 
Ld.  Raym.  956.  »1  J^d.  4,  SW. 

An.  action  on  the  case  will  not  lie  against  the  lord  of  a  ma- 
nor fbr  not  admitting  a  copyholder,  nor  against  feoffees  in 
trust,  if  they  will  not  convey ;  nor  against  feoffor,  if  he  will 

(4)Porf,p.382,  not  make  livery;  but  the  proper  remedy  is  by  subpcsna  (4). 

431.  Co.  Lit.  Judgment  pro  Quer»  But  Vuughan,  Chief  Justice,  doubt- 
ed, because  all  persons  that  stood  might  have  the  Uke  ac- 
tion, if  this  would  lie ;  and  afterwards,  viz.  Pasch.  1672.  Sttr 
bre  d'  Error  le  Judgment  fuit  affirme  en  Bank  le  Roy  {c), 
[Fid.  I  Ventr.  206.  2  Lev.  50.] 


59  b.  n.  6. 

1  RoL  Ab.  108. 

2  Ld.  Raym. 
»47. 


(a)  1  RoL  Ab.  37,  38.  Com.  Dig.  Ac- 
tion on  Case  for  Defiunation,  D.  11,12. 
2  Ventr.  28.  Poet,  p.  296.  1  Ld.  Ray. 
379.   2  Id.  1287. 

(6)  S.  P.  Fit2h.  Accion  sur  le  cas,  pL 
31.  1  RoL  Ab.  106.  2  Ld.  Ray,  948. 
Fitzgib.  174.  Bailift  of  Tewkesbury  v. 
Distou,  6  East,  462.  Wetter  v.  Baker,  2 
Wils.  422. 

(c)  This  case  was  said  by  Hale  to  be 
a  "  very  good  precedent"  1  Ventr.  2p7. 
It  is  frequently  cited  in  Jshby  ▼.  White, 


6  Mod.  48,  55,  56.  1  Salk.  20.  2  Ld. 
Raym.  942,  946,  947,  948,  955,  956. 
and  see  Herring  v.  Finch,  2  Lev.  250. 
Shaw  v.  Burgese  of  ColcJtester,  2  Mod. 
228.  Soames  v.  Bamardiston,  post,  p. 
390,  430.  Buller's  N.  P.  64.  Drewe  v. 
CouUan,  1  East,  564,  n.  Bac.  Ab.  Ac- 
tiom  on  the  Case,  F.l.  1  Com.  Dig.  Ac- 
tion on  Case  for  Misfeasance,  A.  1.  Id.  for 
Negligence,  A.  2.  3  Woodes.  Lect  208. 
.With  respect  to  the  inconventeoce  occa- 
sioned by  a  multiplicity  of  suits,  insisted 
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'Hpon  by  Vaugluui,  C.  J.,  tee  Williams's      Raym.  955.     PhiUibroum    ▼.    Ryland, 

ease,  5  Co.  73.  Com.  Dig.  Action  upon      8  Mod.  354.   Lecaux  \,  Eden,  2DougI.  y 

tbe  Oue,  B.  2.   Ashby  v.   WhitCy  2  Ld.      609. 

Sacheverell  r.  Walker. — In  B.  R.  (  C.  16.  ) 

S,  C.  by  the  name  of  SaehevereU  v.  Froggat,    2  Saund.  367.     1  Vent  148,  161. 
2  Lev.  13.    T.  Raym.  213.    2  Kebl.  798,  819,  833,  889. 

James  Sacheverell,  under  whom  the  plaintiff  claims,  makes     j.  s.  seisedin 
a  lease  for  years  to  the  defendant,  yielding  and  paying  the  *^  («)  lewe^/or 
yearly  rent  of  £100  during  the  term,  to  the  said  J.  Sacheve-  rraT**  during"*^ 
rell,  his  executors  and  administrators,  and  then  covenants  the  term  to  the 
for  him,  his  executors,  &c.  to  pay  the  said  rent ;  the  lessor  ^^  J-  S-»  his 
dies :   the  sole  question  was,  whether  or  no  this  rent  were  admlrSfrawrs 
determined  by  his  death,  an  action  of  covenant  being  brought ;  &c."    The  rent 
for  if  the  reservation  of  the  rent  after  his  death  were  void,  "  «<>*  detcrmin- 
then  covenant  would  not  lie,  for  the  covenant  is  governed  by  ^f  j%*  but?oU 
the  reservation  (1).     Haley  Chief  Justice,  gave  the  opinion  of  lows  the  rercr- 
the  Court  upon  these  reasons :  Every  one  that  has  an  estate,  »<>>»• 
has  it  in  one  of  these  two  capacities;  if  it  be  a  fee-simple,  pi.if^i*p.wiiL 
then  he  hath  a  capacity  that  transmits  the  estate  to  the  heir;  555.  Latch,275. 
if  it  be  a  term  for  years,  then  his  capacity  transmits  it  to  the    (0  Dyer,  28  b. 
executors ;  and  a  reservation  is  but  a  return  of  something  ^'^'5*7!  * 
out  of  the  thing  demised,  by  way  of  retribution  out  of  the 
estate  demised,  and  so  it  shall  enure  as  the  estate  should 
have  done:  Therefore,  if  a  man  has  a  term  for  100  years,     icc'ioo. 
and  makes  a  lease  of  it  for  50  years,  reserving  a  rent  auring 
the  term,  to  hun  and  his  heirs,  it  is  void  as  to  the  heirs,  but 
shall  go  to  the  executor.     If  two  jointenants  make  aleiEise  for 
years  without  indenture  (so  as  there  may  be  no  estoppel)  re- 
ser*ving  a  rent  to  one  of  them,  it  shall  enure  to  them  both.  [    *  17     ] 
An  indenture  of  lease  was  drawn  from  two  jointenants,  ren-    Co.  Lit  47  a. 
dering  20L  rent ;  one  only  sealed  the  deed,  the  rent  was  ar- 
rear ;  he  that  sealed  the  deed  brought  his  action;  and  resolv- 
ed that  he  should  lay  the  demise  of  a  moiety,  yielding  10/. 
rent,  21  Car  B.  R.  cited  (2).     Tenant  in  tail  to  him  and  the  WBtmdy.Cart- 
heirs  female  of  his  body,  makes  a  lease  according  to  the  sta-  A^^s^fsi 
tute,  reserving  rent  to  him  and  his  heirs ;  it  was  a  good  re- 
servation within  the  statute,  because  the  law  will  use  all  possi- 
ble industry  to  make  the  rent  wait  upon  the  reversion  (3).    If     (3)  Cotker  t. 
the  owner  of  the  land  and  a  stranger  lease  by  indenture,  re-  ^^*^ff»  Hardr. 
serving  rent,  this  shall  enure  to  the  stranger  by  conclusion  (4) ;     1^\  j  Saund. 
but  here  can  be  no  estoppel,  because  the  executors  are  not  par-  370,  and  n.  (5). 
ties  to  the  deed,  and  so  it  cannot  come  to  them.     The  Lord  ^^8-  ^'  ^* 
Clare  and  his  wife  join  in  a  lease  of  his  land,  reserving  a  rent  "« "^  "•  '• 
to  them,  &c,  this  was  good  to  him  alone ;  for  it  could  not  enure 
by  estoppel  as  to  the  wife,  because  she  was  a  feme  covert ;  and 
resolved  he  might  declare  as  of  a  lease  made  by  himself  (6). 

(a)  That  J.  S.  was  seised  in  fee  and  (6)  Brereton  v.  Evans,  Cro.  EI.  700. 

that  plaintiff  wasdevisee  of  the  reversion!  Beatfer  y.  Lane,  2  }Apd.  217.   Amohiy, 

lec  5.  C.in  1  Ventr.  .161 ;  and  see  the  Bevoult,  1  Brod.  &  Bing.  443. 
pleadings  in  2  Saund.  ubi  supra. 
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A  reserradon  Also  a  reservation  shall  not  be  construed  so  strictly  as  a 
shaUnotbeoon-  grant;  as  if  lease  be  made  for  100  years,  if  A.  and  B.  do  so 

M^Kgm^L^m,  ^"8  ^^®'  ^*  determines  by  the  death  of  one  of  them  (1);  but  a 
Hob.  130.         reservation  of  rent,  if  they  so  long  live,  stall  not  determine 

(1)  Brudneir$  till  the  death  of  them  both  (2) ;  and  so  a  feoffment  to  one  or  his 
^)Hmy,HiU,  ^®^^®  creates  but  an  estate  for  Ufe,  5  Co.  Ill;  but  a reserva- 
Moa  876.         tion  to  One  or  his  heirs,  all  one  as  to  him  and  his  heirs,  1 

27  Hen.  8, 16.  Inst.  214(c).  If  it  had  ended  at  during  the  term,  the  re- 
servation had  been  good  without  dispute ;  and  it  being  so, 

(3)  Quare^  ad-  it  shall  not  be  avoided  by  an  omission  (3)  of  these  words  which 

^^^  ^  are  void.  Judgment  pro  qtier.  per  Curiam,  Nov.  18, 1671  (rf). 

ride  2  Cro.  290.  Semb.  cont.  Lat.  100, 255,  1  Jon.  309. 


(e)  But  such  a  reservation  ia  there  sud 
to  be  good  only  for  life  and  void  for  the 
heir,  ace.  Co.  Lit  8  b.  MaUory*8  case,  5 
Co.  112;  aliter  where  rent  was  reserved 
to  an  "  abbot  or  his  successors  daring  the 
term."  Ibid,  and  1  Ventr.  163.  For 
cases  in  which  or  has  been  taken  to  be 
«quivalent  to  and,  and  vice  tfersa,  see 
Chapman  v.  Dalion,  Fiowd.  288,  289.  6 
Cruise  Digest,  183,  2d  edit  For  the 
different  constructions  of  grants  and  re- 
servations, see  Co.  Lit  197  a. 

(jd )  See  notes  to  thu  case  in  2  Saun- 


ders. S.  C  and  19  Vmev,  Reservation,  N. 
Com.  Dig.  Rent,  B.  5.  2  Thomas's  Co.  Lit 
413,  414,  415,  notes.  Generally,  a 
reservation  during  the  term  will  cure  any 
defect  in  naming  the  representatives,  and 
will  supply  the  omission  to  name  them, 
2  Preston  Conv.  186.  But  unless  rent  be 
reserved  generally,  without  saying  to 
whom,  or  be  reserved  during  the  term,  it 
cannot  go  to  heirs  or  executors  who  are 
not  named;  but  will  determine  on  the 
death  of  the  lessor.  Ihid,  185. 


(  C.17.  ) 


To  say  that 
plaintiff  <<for- 


Ferdinand  My  an  v.  Anne  Okey. — In  C.  B. 

S,  C.  by  name  oiMayny.  Okey,  T.  Jon.  5. 

There  bein^  atrial  between  the  defendant  and  one  Holford, 

the  plaintifi  was  produced  as  a  witness  against  the  defend- 

IT^'teactir^'"  *"**•  and  here  Jie  avers  that  he  swore  nothing  in  that  trial 

able,  if  the  words  but  what  was  material  to  the  issue;  and  that  the  defendant 

appear  to  be       spoke  these  words  to  hfan,  "  Mn  Myan  forswore  himself  in 

spokenconcera-  ^ygj.y  thing  that  he  swore  in  this  cause,"  (discoursing  of  that 

Court  of  record,  trial  at  Giiild-hall).     Moved  in  arrest  of  judgment  that  the 

Post^  c.  70.     action  will  not  lie,  because  it  is  not  said  that  he  perjured  him- 

[   *  18     ]  self;  but  resolved  per  Wild  *  andjircher,  that  the  action  well 

lay,  because  he  says  that  he  swore  nothing  in  the  cause  but 

what  was  pertinent  to  the  issue  (a) ;  and  sue  saying  that  he 

forswore  himself  in  that  cause,  and  it  appearing  to  be  in  a 

Court  of  Record  (b),  it  is  well  maintainable :  and  fFild  cited 

a  case  where  the  words  were  these,  ^'  thou  hast  forswore 


(a)  **  He  which  vrill  have  benefit  by 
an  action  for  slanderous  words  for  per- 
jury, (saying  that  he  was  pi^jured,)  he 
ought  certainly  to  shew  this  to  be  in  a 
Court,  and  in  a  matter  pertinent  to  the 
bsue."  Crt^d  v.  Bliste,  2  Bulstr.  150, 
(140).  It  is  not  usual  to  make  the  above 
averment  of  pertinence  in  the  declara- 
tion. See  Liber  Fladtandi,  p.  47-8. 
Oilb.  Cases  in  L.  &  E.  llS-il.     3  Chit 


Plead.  355-6.  But  it  is  conceived,  that 
the  defendant  may  shew  under  the  ge- 
neral issue,  that  the  words  were  spoken 
vnth  reference  to  some  immaterial  evi- 
dence; or  if  he  justifies  specially,  must 
shew  it  to  have  been  material. 

(b)  It  is  not  necessary  that  the  Court 
sliould  be  rf  record,  see  1  Hawk.  P.  C. 
e.69,  S.3.  Pos^,  p.  506,  C.  681. 
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thyself;"  the  defendant  justifies,  that  in  such  a  cause  in  a     7he  want  of 
Court  of  Record  he  swore  false ;  although  the  first  words  introductoiy 
were  not  actionable  of  themselves,  yet  having  explained  him-  d^dSwdMi' for 
self  in  his  justification,  that  it  was  intended  of  a  false  oath  in  words  may  be 
a  Court  of  Record,  the  action  well  lay.    Authorities  cited '™»ed*>ydefend- 
Cro.  Eliz.  135.  Hob.  283.  pro  quer\  ^o^lT^"^' 

(c)  Sed  vid.  Badcock  y.  Atkynt,  Cro.  "  peijury  "  and  "fonwearing,"  see  Cro^ 

EL  416.  That  the  want  of  a  colloquium,  ford  v.  BUsse,  2  Bulatr.  150.    3  Inst 
is  not  cured  by  verdict  for  plaintiff  on  the      165.  Com.  Dig.  Action  on  the  Case  for 

general  issue,  see  Hawkes  y.  Hawkey,  De&mationy  D.5,  7.  F.  5,  IQ.  1  Viner, 

8  East,  427.  Foi^  actions  upon  words  of  404,  414.  Hdt  v.  ScheiUJield,  6  Term 

peijury,   and    the  distinction  between  Rep.  691.  Hawkes  y.  Hawkey,  eupra. 


Browne  v.  Robinson,  (   C.  18.  ) 

The  plaintiff  was  a  sugar  baker^  &c.  and  the  defendant  dis-    Words  spokem 
coursing  with  one  of  his  creditors,  to  whom  he  owed  about  of  a  trader. 
10/.  said, ''  I  will  not  give  you  two  shillings  in  the  pound  for 
your  debt,  he  (innuendo  the  plaintiff)  is  a  pitiful  fellow,  and 
owes  forty  pounds  more  than  he  is  worth/     By  the  opinion 
of  the  Court  the  words  are  actionable.     1  Rol.  Ab.  61  (a). 

(a)  A  co^^ofimtm  concerning  the  plain-      8  East,  433.  Vid.  Stanton  y.  SndHi,  8 
tiff's  trade  is  necessary,  2  Saund.  307  a.      Ld.  Raym.  eemble  contra. 
ik.  (1),  by  Willianis.  Haufkea  v.  Hawkey, 

Steping  V,  Gladding. — In  C.  B*  (  C.  19.  ) 

The  testator  of  Gladding  was  register  to  the  archdeacon  of  see  iS*.  Cpo^, 
Suffolk,  and  grants  the  omce  of  his  scribe  to  the  plaintiff,  and  p>  ^^' 
covenants  that  he  shall  enjoy  it  as  long  as  he  or  any  other 
person  had  or  did  claim  the  place  of  register  under  him ;  and 
that  he  would  not  revoke,  annul,  or  evacuate  the  said  grant; 
afterwards  he  surrenders  his  place  to  the  archdeacon ;  and 
the  plaintiff  being  disturbed  brings  covenant:  resolved  that 
it  would  not  lie,  because  that  having  surrendered  his  place, 
the  archdeacon  did  not  claim  under  him,  but  his  estate  was 
absolutely  drowned ;  and  the  covenant  was  but  for  as  long  as 
he  or  any  body  claiming  under  him  had  the  office  of  regis«- 
ter«     Vide  Hob.  41.  Quod  quer'  nil  capiat 

--^^  t     ♦!»    ] 

Browning  v.  Halford, — In  C.  B.  (  C.  20.  ) 

Halford  contracted  with  Browning  (being  high  sheriff)  for     Bond  for  the 
the  under-sheriff's  place  for  100/.  and  for  the  payment  of  the  "f«  "^^^^^jJ^^J 
said  100/.  gave  a  bond  of  2001*  to  his  son,  upon  which  the  yoidby^rtstme 
action  was  brought:  the  defendant  pleads  the  statute  of  5&6Edw.<i 
5  Ed.  6,  that  all  contracts  for  offices  concerning  the  execu- 
tion of  justice  shall  be  void,  and  then  says  mat  corrupte 
ugreatumfuity  &c.    The  Judges  inclined  that  the  bond  was 
void  (a);  (and  so  adjudged  in  tne  King's  Bench,  ut  audtvij; 

(a)   Post,   C.  576.    16  Viner,   127.      above  case  is  expressly  provided  for  bj 
Balkmtim  y.  /in^,  Fortese.  808.     The      8  Geo.  1,  c.  15. 

c  2 
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but'by  reason  the  defendant  had  miadleged  the  d^y  of  the 
Misredtei  rf    holding  the  parliament,  the  Court  inclined  against  the  de- 
A J  SrwSt,  fendant,  and  cited  Partridge's  case  in  PI6wd.  Here  the  defend- 
&t«i.  Pott,c.*  ant  alleged  ad  pari.  tent.  13,  instead  of  23.     Justice  ^ild 
380,  572, 578.    Said,  he  knew  a  great  cause  miscarryin  the  King's  Bench 
upon  the  statute  of  hue  and  cry,  in  saying  tent,  apud  West- 
minster, instead  of  Winchester;  it  was  put  off  till  the  next 
term. 

(  C21.  )  £rown£  r.  Hartshorne. — ^In  C.  B. 

Court  Baron  TRESPASS  for  taking  his  horse :  the  defendant  justifies  by 
"'y  ^^^^^^'^  virtue  of  a  distringas  out  of  a  Court  Baron  in  the  manor  of 
ani^by  prwcripl  Scrooby.  Three  exceptions  taken  by  Nudigate  to  the  justi- 
doo.  fication:  1.  Because  he  says  the  Court  was  held  before  the 

Steward,  or  Clerk  of  the  Court;  whereas  a  Court  Baron 
ought  to  be  held  coram  sectatoriJbus;  the  Court  indined  that 
was  well  enough,  because  such  Court  may  be  held  so  by  pre- 
scription (a). 
Justificadon        Mxcept,  2.  Because  he  doth  not  say  any  plaint  was  entered ; 
by  officer  of       but.that  .was  Supposed  to  be  well  enough,  because  he,  doth 
unSxr\^trin'  ^^Y  ^^^^  ^®  ^*^  distringere  ad  respondendum  such  a  one,  &c. 
gaiadresp.ia     And  this  difference  was  taken  by  fFild,  that  if  a  Serjeant  in 
good  without      London  justifies  an  arrest,  he  must  shew  thkt  there  was  a 
pUdnt"  ntered.    plah^t  entered,  for  that  is  his  warrant,  and  he  has  no  other  (1 ) ; 
Pott,  p.  317.    but  a  baiUff,  that  hath  a  warrant  under  hand  and  seal,  need 
«  M)  ^^}^, ,   not  aver  that  a  plaint  was  entered,  for  his  warrant  is  his  justi- 

Privil.306,311.  z;^^..  „ /,.  ^  *  •  •*         -. 

14  East,  222.     ncation  (A).  . 

But  it  muBt  Except.  3.  Because  he  doth  not  shew  that  he  returned  the 
shew  the  process  process;  nor  that  any  Court  was  holden  after  it,  and  that 
""^7^*.  was  supposed  to  be  fatal.  12  H.  8.  Kelloway(2);  sed  Curia 
KeUway,89/pi.  odvisare  vult  qtwod proximum  Term\c). 

12?     ' 

(a)  Vide  fHktt,  Harland  ^.  Cocke,  p.  m»,  3Le^.  404.   2LeT.^81.  Betmett  ▼. 

816;  and.C.  397.    Cro.  Jac  582.  Cro.  Theme,  post,  p.  356.   3  Keb.  221,  251. 

El.  791.    1  Leon.  316.   T.  Jones,   23,  Squibb  v.  Hole,  2  Mod.  30.   Moore  y. 
129.'  1  Mod.    173,  75.    2  Ld.  Rsym.    -  Taj/lor,  5  Taunt  71.   Rowland  y.  Veale, 

860.  Holroydr.Breare,2Bgaji.&Aldu  Cowper,  18;  and  the  following  prece- 

477.  Nels.  Lex.  Man.  55,  58.  Bac.  Abr.  dents  of  justifications  by  officers  under 

tit  Court-baron.  Howard  v.  Wood,  poet,  metne  process  of  iuferior  Courts,  Rastal, 

p.  473-9.  fol.  668,  pi.  2,  pi.  3.  Liber  Placitandi,  p. 

(6)  Ace.   Powell,   B.,  in   Gwyme  v.  302,  309,  312,  378.  2  Lutw.  938. 

Fook,  2  Lutw.'  1561,    where  the  want  (c)Wil]es,  33,  n.  (a).  Id.  126,  n.  (b). 

of  a  plaint  is  said  .to  be  only  error.   See  5  Taunt.  69.  10  East,  73;  and  Bennet  ▼. 

Hale  V.  Claro,  6  Mod.  150.   Com.  Dig.  Evans,  post,  C.  388.   Middletony.  Price, 

Imprisonment, -H.  8'.     But  see  Mead  v.  1  Wils.  17. 
WHmot,  lVentr.220.  Poiru^  y,  John- 

[      20      ]  ^ 

(  C.22.  )       HaRVY  &  CORYDON  V.  WiLLOUGHBY. — In  B.  R. 

,  S,a%  Saund.  115.   1  Vent  167.  2  Lev.  27.    2  Kebl.  631,  803,  822,  838,.850. 

The  owners  The  plaintiffs  intitle  themselves  to  each  of  them  a  mill,  and 
of  two  antient  dedare  that  they  had  used  to  repair  the  said  mills,  and,  pre* 
S^onl7r"2Sr''  ^c"^^'  ***  ^^  *^  inhabitents  within  the  manor  had  used  to 
other  of  w^ich   grind  omne  frumentum  that  they  spent,  &c.  at  their  mills,  or 
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at  the  mill  of  one  of  them  (1)*    Two  exceptions  were  taken  to  th^  tenants  are 
the  declaration  by  the  Court ;  for  as  this  prescnption  is  al-  ^™f  ?*  ,^^> 
legedy  possibly  one  of  the  plaintiffs  might  have  no  cause  of  ^^n°for'not° 
action;  for  if  A.  have  an  ancient  mill  where  the  inhabitants  grinding  at 
use  to  grind,  and  B.  erects  a  new  mill  in  the  same  town,  it  ®^*^5'g^y^ 
may  be  truly  said,  that  the  inhabitants  are  to  grind  at  the  p^^^sn^  \n% 
mills  of  A.  and  B.  or  the  mill  of  one  of  them,  although  they  Sannd.  S.  C. 
were  not  obliged  at  all  to  grind  at  the  mill  of  B.     Per  Hale^ 
C.  J. — But  tointitle  them  both,  it  ought  to  be  alleged  that  all 
the  com  not  ground  at  the  mill  of  A.  used  to  be  ground  at 
the  mill  of  B.  and  that  all  the  corn  not  ground  at  the  mill  of 
B.  used  to  be  ground  at  the  mill  of  A.  and  then  both  had  been 
intitled  {a).    2d  Excep.  They  prescribe  to  grind  omne  frn-     But  a  prc- 
mentum  spent  in  their  houses,  which  is  not  good,  for  it  may  •"^P^o"  'J 
be  they  spent  com  and  never  ground  it  at  all;  as  what  they  ^^^  ^^^  l^ 
give  tneir  pigs  and  hens,  and  make  fhunenty  with,  which  their  houses,  is 
they  shall  not  be  obliged  to  grind ;  but  it  should  have  been  **^* 
said  omnia  granq  molienda  ;   and   Twisden  cited  Ayliffe  8f 
CharleswortKs  case,  where  the  prescription  was  adjudged 
bad  for  this  point.  Jud  pro  def.  Vide  rioh.  189  (A). 

(a)  WeUer  \.  Baker,  2  WUson,  414.      654.   Cort  v.  Birkheck,  Dougl.  218.  2 
2  Viner,  55^  Saund.  117  f.  n.  (3).      Up  John  v.  Cw- 

(b)  Drake  y.    Wiglesworth,    Willes,      duit,  post,  p.  460.* 

Brian  v.  Munteth. — In  B.  R.  (  C.  23.   ) 

Action  of  debt  upon  a  bond;  the  condition  was  to  seal  an     Apieaofper- 
indenture  of  demise,  and  to  perform  all  covenants  contained  5^*5"*°^??°^ 
therein:  the  defendant  pleads  that  he  sealed  the  demise,  and  condi^ned  to' 
performed  all  the  covenants  therein :  the  plaintiff  demuts,  perform  cove- 
because  he  doth  not  set  forth  what  the  covenants  are.  Judg-  ^^^^  ™  ***  "**• 
ment  pro  guer.  nisi  {a).  tXh^T 


(a)  Post,  p.  156.    Het  80.  Cro.  Car.      and  note  (1),  ibid.  Earl  rf  MUrryy.  Bos- 
421.   Jevens  v.  Harridge,  1  Saund.  9  c.      ter,  \  East,  340. 


covenants. 


Steping  v.  Gladen. — In  C.  B.  (  C.  24.  ) 

iS^.  C  ante,  p.  18. 

Gladen  being  register  to  an  archdeacon  grants  the  office  of    An  ofiScer  (A) 
scribe  to  the  plaintiff,  as  long  as  he  or  any  body  claiming  un-  8™nt«  a  depcn- 
der  him  should  exercise  the  place  of  re*gister,  and  then  cove-  [    *  2 1     ] 
nants,  Quod  nan  revocaretj  (ubiullaret  seu  evacuaret  the  said  ^ant  office,  with 
grant,  and  after  surrenders  the  office  of  register  to  the  arch-  a  covenant  for 
deacon;  and  the  plaintiff  brings  his  action  upon  this  cove-  pJoy^ent  as^ 
nant.     Resolved,  that  the  action  will  not  lie;   for  the  grant  an^f claiming 
being  but  during  the  time  that  he  or  any  body  claiming  under  under  him,  shall 
him  should  be  register,  when  he  surrendered  the  place  the  c'f^rci*^  *^«  »"- 
archdeacon  did  not  claim  under  him  (nor  any  body  else);  and  ako^a covenant 
the  covenant,  that  he  will  not  revoke,  &c.  extends  only  to  the  not  to  revoke 
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or  annul  his  grant  of  the  scribe's  place.  And  Faugkany  C.  J.j  said^  it  iss 
grant:  asurren-  ^q  more  than  if  a  justice  of  peace  grants  to  one  to  be  his 
nor  office  by^"  clerk,  and  covenants,  that  he  will  not  revoke  or  annul  the 
is  no  breach,      sald  grant ;  if  he  be  afterwards  put  out  of  commission  he  hath 

not  broke  the  covenant,  for  it  is  but  whilst  he  is  justice  of 
peace;  and  so  of  a  bailiff  of  a  manor,  or  keeper  of  a  park, 
the  owner  ma^  dispark.  Hob.  41.  JudC  quod  querens  mt 
capiat. 


(  C.  25.  ) 

Agreement  by 
plaintiff  not  to 
join  with  his 
uncle  in  a  suit 
commenced 
against  him  by 
defendant,  is  not 
a  good  consider- 
ation. 

1  Viner,  328. 


RUTTER  r. 


.—In  C.  B. 


And  declares,  that  whereas  the  defendant  was  commencing 
a  suit  against  the  uncle  of  the  plaintiff,  in  consideration  the 
plaintiff  would  not  join  with  his  uncle  in  the  defence  of  tlxe 
said  suit,  the  defendant  promised  to  give  him  10/.  Resolved, 
that  here,  was  no  good  consideration,  unless  that  he  had  set 
forth  a  pretence  of  some  interest  in  the  land,  or  that  he  was 
heir  to  his  imcle,  whereby  it  would  have  been  in  prpbability 
an  advantage  to  him,  that  the  land  should  not  be  recovered 
by  the  defendant,  but  there  being  no  such  inducement  laid, 
it  is  no  more  than  if  he  had  said  to  a  stranger,  if  you  will  not 
join  in  the  suit  I  will  give  you  10/.  Jud'  quod  querens  nil  ca- 
piatper  biUawt. 


(a)  What  degree  of  interest  in  the  sub- 
ject matter,  or  of  kindred  to  the  party 
will  make  such  intermeddling  lawful,  see 


1  Hawkins,  P.  C.  c.  83.  Sharp  v.  Carter, 
3  P.  Wms.  378.  Master  v.  MUkr,  4 
Term  Rep.  340. 


(  C.26.  ) 


Mandamus 
lies  to  restore  a 
sexton. 

Mar.  101.  7 
Mod.  118.  Sty. 
457.  2  RoU.455. 
Latch.  124. 

Dy.  150,209, 
333. 


Anonybius. — In  B.  R. 

SembU,  S.  C,  lie's  case,  1  Vent  143, 158.    2  Lev.  18.   T.  Rayro.  21 1.  2  KebL  802. 

A  MANDAMUS  was  movcd  for  to  restore  a  sexton  to  his  place; 
the  Court  at '  first  doubted  whether  it  would  lie  or  not ;  but 
afterwards  eodem  termmo  it  was  granted.  Hale. — It  will  lie 
for  the  steward  oC  a  court-leet(a),  or  court-baron  (A).  Twis^ 
dai. — It  will  he  for  a  constable  (c),  parish  clerk  (d),  or  church 
warden  (e),  because  they  are  .publick  officers ;  it  was  also 
granted  to  restore  a  fellow  of  New  College  eodem  termmo  (/). 
f^ide  11  Co.  28.  h  power  de  le  bank  le  roy  en  ceo. 


(a)  r%de  1  Sid.  40,  169.  2  Sid.  112. 
12  Mod.  666.  T.Ray.  12. 

(6)  Vtdi  1  Sid.  40,  169.  8  Mod.  98. 
12  Mod.  666.  Comberb.  127.  FiUgib. 
194,  contra, 

(c)  2  Hawlc.  P.  C.  c.  10,  s.  47.  1  Bulstr. 
174.   T.  Raym.  12.  Noy,  78. 

(d)  Sayer,  159.  Cowper,  370. 

(e)  Post,  C.  469.  2  Sid.  112.  3  Mod. 
835.   8  Mod.  325.   1  Ld.  Raym.  138.   1 


Stra.609,  610.  3  Burr.  1420. 

(/)  Sembl  S,  C.  2  Lev.  14;  in  which, 
however,  the  writ  was  refused,  because 
there  was  a  visitor.  See  2  Sid.  112.  22.  v. 
Whalei/,  2Stra.  1139.  15Viner,  186. 
Bac  Abr.  Mandamus,  C.  2. — Bum's 
Bodes.  Law,  tit  Colleges.  Case  of  Exe- 
ter cMege  in  Sdllingfleet's  Tracts,  2  vol. 
p.  411,  425. 
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Elb^rouoh  e?.  Gates.  (   C.27.  ) 

S.  C.  2  KebL  874.   5.  C.  but  not  S,  P.  2  Lev.  68.   3  Kebl.  69, 125. 

Det  sur  obligation  condition-  Debt  upon  an  obligation  con-     Replication  to 
ed  pur  le  performance  d'un  ditioned  for  the  performance  a  plea  of  "no 
awards  proviso,  that   it    be  of  an  award,  proviso,  that  it  *^"^'^^**fg"? 
made  in  writing  ready  to  be  be  made  in  writing  ready  to  dytobedeUver- 
deUveredat  the  shop  of  J.  S.  be  delivered  at  the  shop  o/^  ed  "  according 
The  defendant  pleaded  nul-  J.  S.    The  defendant  plead-  fff^^f"^^^, 
lum  fecerunt  arbitrium;  the  ed  "  no  award ;"  the  plaintiff  dition,"  is  bad, 
plaintiff  sets  forth  the  award,  sets    forth    the    award    and  where  the  con- 
et  monstre  q'fiiit  parat'  estre  shews  that  it  was  ready  to  be  f  ^^fj'^^** 
dehver  secmdum formam  et  delivered  "according  to  the  piS^ for deKve- 
effectumcondUionis,  Resolve  form  and  effect  of  the  condi- ry. 
qle  replication  est  male  (doit  tion."  Resolved — that  the  re- 
aver q'fuitparat*  estre  deliver  pUcation  is  ill  (it  ought  to 
a  le  heu  &c.)  (ci),  et  q'  e'  mat-  aver  that  it  was  ready  to  be 
ter  de  substance  et  sic  ge-  deUveredattheplace,&c.)(a) 
neral  demurrer  est  bien.  and  that  it  is  matter  of  sub- 
stance, and  so  a  general  de- 
I  murrer  is  good. 

(«}  See  Jenkmton  v.  AUston,  post,  p.  leyy.  Burton,  1  Ld.  Raym.  533.   Com. 

415.    Surges  y.  Plai/er,  post,  p.  467.  Dig.ArbitramentI.6.  Syiner,  113—121. 

Bu^ld    T.    Busfield,    Cro.  Jac.    577.  Everard  v,  Paterson,  2  llltinh,  Z04, 
Romsby  v.  Manmng,  3  Mod.  331.  Doy- 

Buckle  v.  More.  (  C.  28.   ) 

&  C.  under  different  names,  1  Vent  191.  1  Mod.  89.    2  KebL  874. 

Assumpsit  to  pay  money  within  six  months ;  le  defendant     Actio  non  ac- 
pleadNon  assumpsit  infra  sex  annosy  est  male,  sed  doitplea^  ^^^  ^nfra  *« 
der  q* causa  actionis  rum  aecrevit  infra  sex  tinnos,  for  the  ac-      ZJ J**  *  ^"** 
tion  accrued  from  the  default  of  payment,  not  from  the  time  of 
the  promise  (a). 

(a)  Sk^fifrd  v.  Penow,  Cro.  Car.  139.      v.  EmbUrs,  8  Burr.  1281.    2  Saund.  63 
GoM  V.  JohnsoH,  2  Salk.  422.    Fenton      b.  n.  (6),  by  Wms. 

Emerson  r.  Amell.  (  C.  29.   ) 

S.  C.  1  Vent  187.   2  Kebl.  874. 

Executor  brings  an  action  of  trespass  upon  the  statute  of     Trespass  lies 
4  Ed.  3,  for  cutting  and  carrying  away  of  corn  in  the  lifetime  *t  ^^  »^t  of  an 
of  the  testator ;  and  damages  intire  being  *given(l),  and  judg^  [    *  23     ] 
ment  thereupon  in  C.  B.,  a  writ  of  error  was  brought  to  re-  executor,  for 
verse  the  judgment ;  because  the  statute  gives  only  remedy  Jy^**!  "^^  ^"" 

f\\  Pott  r  102   1ir  growing  com  in 

(i;  rost,  U  102, 117.  jj,^  lifetime  of 

(a)  Sir  W.  Jones,  174.  Latch,   168.      tel,  1  Ventr.  187.  2  BLComm.404.  Such  the  testator  (a). 
1 1  ^er,  127.  Growing  c«Mrn  is  a  chat-      cripe  tiefinctus  industriales  which  go  to 
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for  goods  taken  away,  and  so  there  ought  to  have  been  no^ 
thmg  given  for  the  cutting.  But  it  was  resolved  j»er  Curiam, 
that  it  was  well  enough,  because  it  is  one  intire  trespass ;  and 
setting  forth  the  cutting  is  but  a  description  how  he  took 
them  away ;  as  if  a  man  cut  a  tree  and  carry  it  away  present- 
ly, it  is  not  felony,  but  one  intire  trespass ;  but  if  he  cut  it 
and  let  it  lie,  that  the  property  sleeps  for  a  time  in  the  own- 
er, if  he  then  fetch  it  away,  it  is  felony.     Per  Hale{b). 


the  executor,  and  ate  seizable  as  goods 
and  chattels  under  a  fi,  fa.  Peacock  ▼. 
Purvis,  2  Brod.  &  Bing.  368,  369.  3 
Fonbl.  Eq.  B.  4,  P.  1,  c.  1,  8.8.  Hence 
it  seems  to  be  immaterial  whether  the 
testator  in  the  principal  case  had  a  free- 
hold or  chattel  interest.  But  it  is  other- 
wise of  natural  produce :  thus  an  execu- 
tor cannot  bring  trespass  for  grass  of  the 
testator,  cut  and  carried  away  at  the 
same  time,  1  Ventr.  187.  A^d  where  the 
declaration  in  trespass  by  an  executor 
contained  one  count  for  cutting  and  car- 
rying away  timber  trees  of  the  testator, 
and  another  for  an  asportation,  and  a  ge- 
neral verdict  was  given  on  both;  the  first 
was  admitted  to  be  bad ;  but  as  if  appear- 


ed by  the  Judge's  notes  that  the  damages 
were  calcuUted  on  evidence  applicable 
to  the  second  count  only,  the  verdict  was 
amended  by  the  Court;  WiUiams  v. 
Breedon,  1  Bos.  &  Pul.  329.  This  sub- 
ject is  discussed  at  some  length  in  Went- 
worth's  Office  of  Executors,  chap.  6,  in 
which  an  opinion  is  expressed,  that  an 
action  survives  to  the  executor  for  a  tres- 
pass done  even  to  the  natural  fndts  of 
the  soil,  where  the  testator  had  such  an 
estate  in  the  land  as  devolves  to  his  per- 
sonal representatives.  Ibid,  p.  70,  edit. 
1763. 

(6)  1  Hale  H.  P.  C.  510.   Lee  v.  Ru- 
don,  7  Taunt  191. 


(  C.  30.  )  Anonymus. 

Prohibition  re-  PROHIBITION  moved  for  to  stop  the  probate  of  a  win  (that 
fused tostop pro-  did  concem  lands  and  goods)  j^uoad  the  lands ;  but  denied 
^P^i^     per  Curiam.     Cro.  Cax.  396(a). 

(a)  Partridge's  case,  2Salk.  552.   11      4  Burn's  Ecdes.   Law,  238  a.  n.  2,  8tb 
Viner,  60.    Styl.  Pr.  Reg.  508,  4th  edit.      edit. 


C  C.  31.  ) 


Construction 
of  a  claim  of 
common. 


Walker  v.  Miller. 

S.  a  2  Kebl.  858,  876. 

Commoner  brought  an  action  for  inclosing  and  depriving  him 
of  his  common;  and  sets  forth  the  custom,  that  for  two  years, 
when  the  land  used  to  be  sowed,  he  had  common  from  the 
time  that  the  com  was  reaped  quousque  fesemmctretury  and 
every  third  year,  when  the  land  used  to  lie  fallow,  he  had 
common  per  totum  annum.  It  happened  the  land  was  not 
sowed  in  seven  years  or  more ;  the  question  was,  what  com- 
mon the  party  might  claim.  {Ajidhy  If  ale) — He  had  right  to 
put  in  his  cattle  per  totum  tempus  that  it  was  not  sowed,  for 
when  his  cattle  were  in,  he  was  not  bound  to  take  them  out 
quousque  resendnaretur ;  and  if  the  owner  did  not  sow  it,  he 
might  continue  his  cattle  (a). 


(a)  Another  case,  apparently  between      3.    2  Kebl.   658,    676. 
the  same  parties,  is  reported  in  2  Saund.      Ventr.  92. 


1  Sid.  462.    t 
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Lady  Baltinglass.  (  C.  32.  ) 

S.  C.  under  the  name  of  Tustian  or  Tristram  v.  Jtop^,.Vaugh.  28.   T.  Jo.  S7. 

The  case  was  thi» :  upon  a  special  verdict  Sir  Arthur  Throck-     a  lease  for 
morton,  father  to  the  Lady  Baltinglass,  was  seised  of  the  y®"'*  "wiong 
lands  in  question,  and  conveyed  them  (amongst  other  uses)  ^aU dulvMy 
to  the  use  of  Sir  Peter  Temple  (who  maiTied  the  said  lady)  the  rent,"  makes 
and  his  lady,  during  their  lives,  and  after  their  deaths  to  the  a  limitation,  and 
use  of  the  first,  second,  &c.,  sons  of  their  bodies  to  be  be-  '*®***^**"  '*®"» 
gotten ;  proviso,  that  it  shall  be  law*ful  for  the  said  Sir  Peter  [    *  24     ] 
to  set  and  let  any  of  the  said  lands  usually  letten,  fbrt:wenty-  ^n^  g^  ^o  de- 
one  years,  or  for  any  number  of  years  determinable  upon  one^  mand  of  rent  ia 
two  or  three  lives,  reserving  the  old  rent ;  Sir  Peter  leases  «<iyi«te  ^ 
the  lands  in  question  for  99  years,  determinable  upon  three  ^^^  p,  414/ 
Mves,  (reserving  the  usual  rent)  and  for  so  long  (o)  as  the  lessees  The  words 
should  duly  pa^t  the  said  rent.     For  part  of  the  land  they  did  "  ^^^h  i®* " 
not  fitid  any  former  lease ;  and  for  the  other  part  they  found  i^^^  Tti.^They 
that  it  was  formerly  leased^  but  found  but  one  lease.     It  was  mean  repeated 
argued  by  Serjeaiit  (b)  Jones  pur  les  lessees ,  and  by  Serjeant  |^*^7^"^*'' 
Ellis  pttr  le  Dame  Baltinglass.  usiwiiy^  de- 

1^/  Question  was,  whether  the  leases  were  good  in  their  mise,  as  imder 
creation;  for  it  was  agreed  oil  both  sides,  that  the  lease  was  *  ^^^^  l^^ff 
not  derived  out  of  the  estate  of  Sir  Peter,  (for  he  had  but  an  ^^^^^  un^gr 
estate  for  life)  but  out  of  his  power,  and  then  he  ought  to  ob-  a  power  must 
serve  all  the  circumstances  and  circumscriptions  of  that  pow-  ^ij^'T®  ^ 
er.     It  was  first  doubted,  whether  this  land  shall  be  said  to  ^  ^dd^OTi^ 
be  usually  let,  as  it  is  found;  it  was  agreed,  that  land  shall  scriptionsofthat 
not  be  said  to  be  usually  let,  unless  it  be  twice  leased,  power. 
Fmighan  took  a  difference  between  usually  demised  and  lands  \  ^^^  2«2. 
usually  in  demise ;  for  he  said,  that  lands  might  be  said  to  be 
usually  in  demise  if  there  were  but  one  long  lease  of  them ; 
but  usually  demised  must  be  twice  let.     Serjeant  Jones  said, 
a  special  verdict  shall  be  taken  by  intendment ;  and  it  being 
found  that  the  old  rent  was  reserved,  it  shall  be  intended  to 
be  usually  demised ;  and  for  the  intendment  of  specfal  ver- 
dicts he  cited  Cro.  Elizr  167.  2  RoUe,  697.  Hob.  52.  Cro. 
Eliz.  516.  {Fid.  T.  Jo.  28,  29.  Tost,  C.  611.) 

9,nd  Question  was,  admitting  that  the  words  "so  long"  do 
amount  to  a  limitation,  whether  a  demand  of  the  rent  is  not 
requisite  to  determine  the  leases;  the  cases  in  7E.4, 16,  and   - 
37  H.  6,  27  were  agreed(l).     But  Jones  took  a  difference  be-    (i)  t.  Jo.M. 
tween  a  limitation  that  depends  upon  the  doing  of  some  col- 
lateral act  which  is  to  be  but  once  done,  and  the  payment  of 
a  rent  issuing  out  of  the  land,  which  hath  successive  acts; 
that  in  the  last  case  there  ought  to  be  a  demand,  but  in  the 
first  not.     Upon  a  condition,  though  the  rent  be  payable  out 
of  the  land,  yet  there  ought  to  be  a  demand  before  entry.  . 
Cro.  Eliz.  415,  586.   No  advantage  of  -  a  nomtw^  pccmc  with-     No  advantage 
out  demand.  Hob.  82.  Godb.  154.     No  penalty  shall  incur  ^^^""^^ 
for  non-payment  of  rent  without  demand.    Cro.  Can  76.  \^^oKMti^ 
Hob.  8.  2  Cro.  146.   1  Anderson,  237.     1  Roll.  460.     And  penalty  for'non- 

(a)  This  limitation  was  required  by      p.  29. 
the  power ;  see  the  words  of  it  in  Vaugh.         {h)  See  his  argument  in  T.  Jones. 
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paymentofrent,  Jcnes  said  farther,  it  will  by  this  means  be  in  the  power  of 
without  a  de-  the  tenant  to  determine  his  leiise  when  he  pleases,  if  no  de- 
[  *  25  ]  mand  be  requisite.  JBffis  took  this  dif*ference :  that  if  a 
mand.  Pott^  p.    bond  be  tendered  before  the  day  it  is  good ;  but  otherwise  of 

Ml'  *3  Taunt*"  ^^^^^  ^^'  ^^^  ouffht  to  be  tendered  at  the  day.  And  Ser- 
246.  2  MauL  &  jeant  EUis  said,  that  it  is  usual,  where  a  lease  is  derived  out 
Selw.  525.         of  a  power,  to  add  such  a  limitation,  viz.  so  long  as  they  shall 

pay  the  rent;  because  it  is  not  properly  a  rent,  and  so  no 
(1)  Sed  vid.  ^eans  for  the  reversioner  to  recover  it  (1).  Fide  1  Co.  139  a. 
2  R^bTb  M^i        ^^^^  ^  ^^^^  PaschcB  fuit  argue  per  Vavghatiy  C'  J.,  q'  dene 
pL  9.  T.  Jo.  35.  ^  opinion  de  tout  le  court  et  il  dit,  that  the  lease  was  not  de- 
rived out  of  the  estate  of  Sir  Peter  Temple,  but  out  of  his 
Vid,  2  Thorn,  power ;  and  that  so  long  was  a  limitation,  and  not  a  condition, 
Co.  Lit  87, 121.  and  so  no  demand  requisite.   1  Inst.  235  a. 

2.  For  the  clause,  what  shall  be  intended  land  at  any  time 
"  usually  let"?  "  usually  let"  sumiiur  diipliciter: 

1.  For  several  acts  of  leasing.     2.  For  land  usually  in  de- 

Caitftruction    mise,  as  a  long  lease  of  500  years.     At  any  time  has  various 

of  the  words  ^   significations.     1.  It  is  as  much  as  some  timCj  viz.  were  you 

Vaugh.^34r*'     at  any  time  at  York?     2.  As  much  as  aU  times ^  viz.  such  a 

one  is  to  be  spoke  with  at  his  house  at  any  time.     Jud*  pro 

def  ^  fuit  Dame  Baltinglass  (c). 

(e)   See  Fact  v.  Marriot,  3  Viiier,  429,  pi.  9.  Sugden  Pow.  c.  10,  s.  2.   2  Thorn. 
Co.  Lit  434-5,  notes. 

(  C.  33.  )  Nuton's  Case. 

Semb.  To  say  The  plaintiff  scts  forth^  that  he  was  c€Uipo,  AngV  a  victual- 
*h^  h*^*"*""  ^^^*  ^^^  ^^  good  fame,  and  the  defendant  maliciously  spoke 
lime  in  hu  ale  ^hese  words  of  him,  "  Robert  Nuton  puts  lime  in  his  ale,  and 
and  that  oneiMt  killed  Edward  Cuthbert,  and  the  poor  man  lost  his  life  and 
his  life  and  his   hig  eyes'by  drinking  Nuton's  ale."    It  was  objected  by  tVaU 

Sg*it,  faction-  ^^*  ^^^^  ^^®  words  are  not  actionable,  because  a  victualler 
able  without  ought  not  to  scU  ale.  2,  Because  he  hath  alleged  no  special 
special  damage,   damage  \  et  le  court  incUne  y'  les  parolsjieront  <ictionabte. 

(  C.  34.   )  Shute  r.  Higden. 

S.  C.  Vaiigh.  129.    T.  Jo.  18. 

See  maigin,    The  defendant  was  parson  of  Rinfflington,  which  was  of  the 
p.  5i,poit.        real  value  of  50Z.  per  annum,  and  but  of  5/.  in  the  king's 
books;   he  was  afterwards  presented  to  the  parsonage  of 
Elme,  which  was  above  10/.  per  annum  in  the  king's  books^ 
but  neglects  to  read  the  articles  according  to  the  statute  of 
13  EUz.  whereby  the  benefice  became  void;  the  patron,  be- 
fore the  end  of  the  six  months,  presents  the  plaintiff  to  the 
[    ^  26     ]  fii^st  benefice,  who  brings  an  e^jectment ;  and  all  this  was 
found  in  a  special  verdict.    Argued  by  Maynard  pro  quer\ 
and  by   Ellis  pro  def\ — ^There  were  three  questions.  1st 
Question  upon  the  statute  of  21  H.  8^  how  the  value  of  8/. 
per  annum  shall  be  stated,  whether  according  to  the  real 
value,  or  according  to  the  king's  books? 
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Srf  Question. — ^Whether  or  no  the  patron  may  not,  by 
the  common  law,  present  to  the  first  benefice  upon  the  tak- 
ing of  the  second,  be  the  value  of  it  what  it  will? 

Sd  Question. — ^Whether  his  not  reading  the  articles  with- 
in two  months,  and  thereby  the  avoiding  of  the  second  be- 
nefice, as  if  he  had  never  been  presented,  doth  not  restore 
him  to  the  first? 

Adprimam  Qu. — The  computation  of  the  value  shaD  not 
be  intended  to  be  by  the  king  s  books,  for  those  rates  were 
not  made  till  26  Hen.  8,  which  was  after  the  time  of  the 
making  of  the  statute,  and  so  the  statute  could  not  refer  to 
them.  2.  When  an  act  of  parliament  doth  intend  those 
rates,  it  mentions  them,  as  ISEliz  12.  3.  No  man,  in  plead- 
ing of  value,  ever  saw  mention  made  of  the  king's  books. 
Dyer,  129,  237.  It  deserves  no  favor,  for  taking  of  two  be- 
nefices was  looked  upon  as  an  ill  thing. 

Adsecundam  Qu,  — ^He  held,  that  the  first  benefice  is  void 
by  the  taking  of  the  second,  by  the  common  law;  and  the     Pott,  c.  859. 
patron  may  take  notice  of  it,  if  he  pleases,  as  appears  in  4  Co. 
Holland's  case ;  and  foL  78,  Digby's  case. 

Ad  tertiam  Qu.  By  not  reading  the  articles,  the  presenta-     Vaugh.  tS4. 
tion,  institution  and  induction  are  void,  as  if  they  never  had 
been,  by  the  words  of  the  statute;  but  this  shall  not  restore 
him  to  the  first  benefice,  for  it  shall  be  void  as  to  him,  but 
not  to  prejudice  another. 

EUis  for  defendant :  AdprimamQu. — This  statute  was 
made  for  the  repose  and  quiet  of  the  church ;  and  if  it  should 
not  be  valued  by  the  stated  value,  it  would  hurry  it  inperpe- 
tuam  brigam. 

2.  This  statute  was  made  for  the  encouragement  of  eccle^ 
siastical  persons ;  and  what  encouragement  would  it  be  to 
have  a  benefice  of  8/.  j9^  ami.  real  vcuue,  and  it  has  taken 
away  all  other  maintenance,  as  farming,  &c. 

3.  It  was  made  for  hospitaUty  and  reUef  of  the  poor,  which 
cannot  be  done  out  of  8/.  per  ann. 

4.  The  law  will  not  admit  the  clergy  to  be  adjudged  by 
the  laity  for  the  value,  but  to  have  a  certain  value. 

As  to  the  objection  that  was  made,  that  the  rates  were 
made  after  the  statute.     Ans.  Though  this  rate  were  not  then 
made,  yet  there  were  then  stated  rates,  as  appears  *  11  H.  4,  [       27     J 
35.  24Ed.  3,  35.  Nat.  Br.  44.  He  confessed  if  a  man  reco- 
ver in  a  quare  impedit,  he  shall  recover  the  true  value ;  be- 
cause a  tort-feasor  shall  be  punished  according  to  the  tort  he    5  Bam.  &  Aid. 
hadi  done:  the  cases  for  it  are  Noy,  38.   Hugh.  Abr.  184.  8S5. 
and  he  cited  a  case  o£  Drake  and  Hill,  adjudged  in  C.  B. 
Pasch.  10  Car.  1,  per  Cur.  but  the  record  could  not  be  found ; 
but  it  is  cited  in  Cro.  Car.  456. 

Agreed  ad  secundam  Qu. 

Ad  tertiam  Qu.  The  statute  says,  the  first  living  shall  be 
void,  as  if  there  had  never  been  institution,  induction,  &c. 
and  if  that  had  never  been,  certainly  the  first  had  never  been 
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void.     He  cited  Drury's  ca&ey  8  Co.  5  Co.  fTinsor^s  csise. 

The  operation  of  an  act  of  parliament  is  so  strong,  that  where 

it  makes  a  thing  void,  it  is  void  to  all  intents  and  purposes, 

as  3  H.  7, 15.  4H.7, 10.  10  H.  7, 22.   Dyer,  227.  15  Ed.  3. 

1  Roi.Ab.856,  Fitz.  Petition,  2.  Dyer,  fol.  ult.  fFifd,  put  this  case: — Tenant 

'•  3^-  for  life  makes  a  feofimjent  upon  condition,  and  the  condition 

is  broken,  he  enters  for  the  forfeiture,  the  forfeiture  of  his 

estate  is  not  purged  by  it.     Puis  in  Trin*  Term  fuit  argue 

arere. 

The  value  of      Nudigate  pro  quer*  Agreed  that  the  rate  shall  be  by  the 

?*2iHenT'^  taxt  valuc  in  the  king's  books;  for  there  were  two  express 

13  shau  be  es- judgments  lately  in  it:— 1.  Inter  le  Bishop  of  Bristol  and 

timated  by  the    Hawley,  8  Jac.  in  C.  B.     The  other  was  Trin.  6  Car.  in  C.  B. 

kWa^bSokL^*  ^^*^  ^-  ^^^'  ^^*-  ^^®*  (^)'     ^^^  *^  *®  *^^^  question  he 
said,  the  statute  shall  not  operate  so  violently  as  to  avoid  the 

presentation,  for  he  was  once  lawful  incumbent  in  the  second 
"benefice,  as  to  receive  tithes,  &c.  though  he  lost  it  by  not 
reading  the  articles.  Hob.  168.  The  grantee  of  a  next  avoid- 
ance presents  by  simony,  it  sh&U  go  for  his  turn.  He  agreed 
the  last  case  in  Dyer;  but  took  a  difference  between  not 
Pottf  p.  52.  subscribing;  which  was  precedent  to  his  institution,  and  not 
reading. 

Baldwin  for  the  defendant:  before  the  statute  of  13  Eliz. 
institution  aiyl  induction  into  the  second  had  avoided  the 
first;  but  now  that  statute  hath  a  retrospect* to  21  H.  8 ;  and 
expounds  acceptance  there,  for  now  he  is  not  perfect  incum- 
bent till  he  read  the  articles ;  and  relation  by  an  act  of  par- 
liament shall  have  great  force,  and  sometimes  be  very  violent, 
as  3  H.  7,  15.  10  H.  7, 15.  Fide  post,  Case  64,  (for  the  Judg- 
ment of  the  Court  J.  ' 

(a)  On  the  point  of  valuation,  see  T.      ediL    1  Black.  Com.  392.   Degge,  c.  4« 
Jones/ 19.    2  Gibson's  Codex,  945,  Ist      Com.' Dig.Esglise,  N.5.     3  Atk.  455. 

[      28     1  ••        ♦     '■ 

(  C.  35.  )  Chamberlaine  r.  Pickering. 

In  atstanpsit  ASSUMPSIT  against  Pickering,  executor :  the  defendant  pleads 
against  an  exe-  fo^p  judjQmients,  and  that  he  had  but  5/.  assets  to  satisfy  those 

culOi*     who  ^        ^^  '  *^ 

pleads  several  judgments  (each  of  the  judgments  being  for  a  greater  sum), 
judgments  and  The  plaintiff  replies  to  one  of  the  judgments,  that  it  was  kept 
d  **t'to°'"ti  f  ^  ^^^^  ^y  fraud  and  covin,  &c.  and  demands  judgment,  whe- 
anyoneoTthem,  ther  he  ought  not  to  have  his  debt:  it  was  objected  that  he 
the  plaintiff  in  ougl^t  not  to  answer  only  to  one,  but  to  all ;  as  if  a  man  plead 
his  replication     twenty  outlawries,  and  in  bar,  and  the  plaintiff  reverse  one  of 

must  answer  all.    ii.        «ii  ^  •  •%        i  ^ 

and  not  one  them,  this  Will  not.serve  his  turn,  but  he  must  reverse  them 
only.  Semb.  all.  Vdughon.  The  defendant  hath  four  strings  to  his  bow, 
342^238*^ i>  whereof  each  of  them  will  serve  his  turn;  though  you  have 
c.  116.  c.  1^!  cashiered  one,  yet  he  hath  three  left;  and  the  most  proper 

replication  would  have  been,  that  he  had  assets  above  51. 
and  then  if  issue  had  been  taken,  and  it  had  been  found  for 
the  plaintiff,  he  should  have  judgment  de  bonis  testaiaris,  as 
if  issue  had  been  taken  upon  a  plene  administravit,  and  assets 
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had  been  proved ;  et  ceofuit  refer  al  Serjeant  Turner,  y *  fait 
fine  de  ceo  (a). 


(a)  See  the  observations  of  Vaughan, 
C.  J.,  in  Edgcomb  v.  Dee,  Vaugh.  103, 
104,  105.  But  it  is  held,  that,  the  plain- 
tiff may  reply  to  all  or  any  of  the  judg- 
ments pleaded,  whether  they  were  ob- 
tained against  the  testator,  or  against  the 
executor  as  such,  Ent  v.  Wither$j  post, 
C.  65;).  GUbert  v.  Dee,  poet,  C.  729. 
Tretkewy  t.  Aekland,  2  Saund.  48.  Nor- 
ton T.  Harvey,  cited  ibid,  p.  50.  Hand- 
eocke  v.  Prowd,  1  Saund.  328,  336,  and 
notes  ibid,  by  Seijeant  Williams.  Bac. 
Abr.  Pleas  and  Pleading,  (K)  2.      It  is 


r 

not  clear,  (at  least  to  the  editor,)  what 
form  of  replication  is  recommended  by 
Vaughan  iu  the  text  But  supposing 
that  the  judgments  pleaded  were  obtain- 
ed agfiinst  the  testator,  it  should  seem 
that,  if  the  plaintiff  could  not  invalidate 
more  than  one  judgment,  he  ought,  in 
addition  to  his  replication  per  jrcatdemp 
to  have  alleged  assets  in  the  hands  of 
the  defendant  over  and  above  what  was 
sufficient  to  satisfy  the  remaining  three 
judgments,  as  was  done  in  Hancocke  v. 
Prowd,  cited  eupra. 
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Woodward  t?.  Cantrelu 

Action  sur  le  case  for  a  vexatious  suit,  for  that  false  etfrau- 
dulenter  et  sine  aliquajusta  causa  prosecutus  fait  a  latitat, 
for  200/.  and  by  virtue  thereof  imprisoned  him  for  several 
weeks :  moved  in  arrest  of  judgment  that  the  action  would 
not  lie,  for  then  every  plaintiff*  that  is  cast  in  his  suit  would 
be  liable  to  a  new  action ;  but  if  he  had  set  out  the  truth  of 
the  matter,  that  he  had  sued  him  before,  and  recovered  the 
said. debt,  and  so  knowingly  had  sued  him  again, 'it  might 
have  been  otherwise  (a). 

(a)  See  Traoerte  v.  Dawt,  p.  3^4,  poet. 


(  C.  36.  ) 

Action  on  the 
case  for  im- 
prisonment 
under  a  vexa- 
tious suit 

Hob.  205, 
266.  Waterer 
V.  Freeman, 


Bowls  t?.  Horton. — In  C.  B. 

S.  a  Vaugh.  360. 

William  Ve^sey  seised  in  fee  devises  to  his  son  John,  and 
the  heirs  male  of  his  body,  remainder  to  his  son  William,  and 
the  heirs  male  of  his  body,  remainder  to  his  own  right  heirs. 
William,  the  grandfather,  dies ;  J.  dies  without  issue  male, 
but  leaves  two  daughters,  the  now  plaintiffs  (1) :  William,  the 
son,  dies  without  issue  male ;  and  so  the  plaintiff*^  hein^  the 
heirs  to  the  devisor,  bring  this  action.  The  defendant  pleads 
that  William,  the  son,  being  seised,  did  infeoff*  one  J.  Lane  to 
the  use  of  the  feoffor  for  life,  and  then  to  the  use  of  Anne 
Horton  the  defendant,  and  so  to  the  use  of  his  heirs;  and 
this  was  *with  warranty  against  him  and  his  heirs.  The  ques- 
tion was,  whether  this  collateral  warranty  did  bar  the  plain- 
tiffs, during  the  estate  of  the  defendant.  It  was  argued  by 
JaneSy  that  it  was  a  good  bar.  The  case  was  agreed  to  be 
the  sai|ae  with  that  of  Spirt  v.  Bence,  Cro.  Car.  368,  and  the 
arguments  much  the  same.  But  the  question  made  by 
Faughan  was,  whether  or  no  the  statute  ae  dams  did  not  se- 
cure the  donor  from  the  warranty  of  tenant  in  tail,  as  well  as 


(  C.  37.  ) 


See  margin, 
poet  J  p.  56. 


(1)  Deman- 
dants in  a  writ 
of  formedon  in 
the  reverter. 
rtd,  Vaugh. 
S.  C,  in  which 
the  titie  is  more 
precisely  stated. 

t    ♦30    ] 


30 

Issue  of  do- 
nee in  tail  is 
iMured  by  a  col- 
lateral warranty 
(without  assets. 
Co.  Lit  374  b). 

(1)  Fid,  post, 
p.  60,  S.  C. 


(2)  Ca  Lit 
:S85a. 

(3)  Co.  Lit 
386  a. 


f  'SI  ] 


Continued, 
poHf  p.  56. 
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the  issues  of  the  donee.  It  was  answered  by  fFtld^  J»,  that 
the  issues  of  the  donee  shall  be  barred  by  a  collateral  war- 
ranty^ which  was  agreed  by  Faughan:  And  so  shall  the  re- 
versioner by  the  collateral  warranty  of  another  person  (1) ; 
but  the  statute  seems  to  protect  him  from  the  warranty  of 
the  donee^  although  collateral,  as  well  as  the  issue :  et  ad^ 
joumaiur;  for  that  point  was  not  spoke  to. 

Trinity  Hermfuit  argue  arerey  per  Ellis  pro  defendentey 
et  Hopkins  pro  quer, 

Ellis. — A  collateral  warranty  is  not  within  this  law;  and 
for  that  the  books  are  express,  2  Inst.  S35.  1  Inst.  374  a. 
Fitz.  Garanty,  16,  57.  27  Ed.  3,  83;  but  if  the  donor  be 
privy  in  blood,  so  as  the  warranty  descends  upon  him,  he 
shall  be  barred. 

Quest  2. — Whether  this  warranty  be  preserved  for  the  be- 
nefit of  the  wife?  That  it  may,  although  the  particular  estate 
results  to  the  feoffor,  so  that  it  cannot  be  used  in  his  life, 
and  though  it  is  gone,  as  to  the  fee  simple:  for,  1.  This  is 
a  real  covenant,  §nd  affects  the  land,  and  ^oes  along  with 
it,  and  she  having  the  land  shall  have  it.  2.  A  warranty  may 
be  divided,  though  it  be  created  in  fee,  (and  is  not  like  to  a 
signiory,  and  mesnalty),  47  Ed.  3,  47.  1  Inst.  390.  Object. 
Here  the  wife  is  Cestuy  que  use,  and  comes  in  by  the  post. 
Answ.  She  comes  not  in  merely  in  the  post,  but  partly  in  the 
per,  because  she  comes  in  by  the  limitation  of  the  party, 
Fitz.  Voucher,  25.  3  Co.  62.  And  in  many  cases  of  warran- 
ty where  the  party  cannot  vouch,  yet  he  may  rebut  (2).  7  H. 
6,  41.  11  Ass.  pi.  3.  Object.  The  ancestor  was  not  bound, 
and  then  the  heir  shall  never  be  bound  (3).  Answ.  Though 
the  warranty  was  useless  in  his  time,  yet  there  was  a  lien. 
Dyer,  69. 

Hopkins  pro  quer. — This  is  not  Uke  the  case,  1  Inst.  390, 
where  the  feoffee  with  warranty  re-infeoffs  the  feoffor  and  a 
stranger,  &c.;  for  there  the  warranty  was  attached  before  the 
re-infeofiment ;  but  the  estate  in  the  feoffor  and  warranty  are 
unoflatu,  so  that  the  warranty  never  vested,  nor  ever  could, 
because  the  estate  immediately  resulted  to  *the  feoffor;  and 
the  wife  here  shall  neither  vouch  nor  rebut,  for  she  is  in 
purely  by  the  statute,  and  not  at  all  by  the  party ;  as  if  ces^ 
tuy  que  use  and  his  feoffees  had  joined  in  a  feoffment  after 
the  statute  of  1  R.  3,  and  before  27  H.  8,  it  shall  be  the  fe- 
offment of  the  feoffees.    1  Inst.  302  b. 


(    C.38.  ) 


Paine  r.  Verdain. — In  C.  B. 

S.  C.  T.  Jo.  23. 


Action  for      He  is  a  presbyterian,  and  designs  and  practises  against  the 
words.  ^j^g  jyjj  Yds  interest.     Adjudged  not  actionable  per  Cur\ 

quia  mmisgenerar  (a) . 


(a)  The  words  were  spoken  of  an  attorney,  and  so  alleged.  T.  Jo.  83,  S.  C, 
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Bud  r.  West. — In  C.  B. 

S.  C.  T.  Jo.  21.  (    C.  39.    ) 

Debt  upon  an  obl^ation  conditioned  not  to  hunt  in  the     Certainty  re- 

Elaintifir  8  warren.     The  defendant  pleads  that  he  did  not  ^"^'^  "lil!" 
unt  in  his  warren.     The  plaintiff  replies  and  says,  that  af-  Sig^^bJ^^I^f"" 
ter  the  making  of  the  bond,  andon^^  dimn  impetratioms  bre-     16  Viner,360. 
vis,  Sfc.  venatus  fuit  cum  retibus.     The  defendant  demurs; 
and  adjudged  against  the  plaintiff,  because  he  doth  not  al- 
lege where  his  warren  lay,  that  the  defendant  might  have 
taken  issue;  and  FitughansBid,  that  Venatusfuitcumreiibus 
was  nonsense,  for  it  is  the  dogs  that  hunt,  and  not  the  nets. 

Porter  r.  Frye.— In  B.  R.  (  C*  40-  ) 

S.  C.  I  Ventr.  199.  2  Lev.  21.   T.  Ray.  236.  1  Mod.  86.  2  Keb.  756,  787,  814, 867. 
,  3  Keb.  19. 

The  defendant  was  grandchild  to  the  Earl  of  Newport,  and     if  a  devise  be 
he  by  his  will  devises  the  lands  in  question  to  the  countess  to  one  upon  con- 
for  fife,  and  afterwards  to  the  defendant  (1),  provided  that  ^^^'^^^^^^^ 
she  marry  with  the  consent  of  trustees  by  him  nominated;  notice  of  the 
and  if  she  did  marry  without  their  consent,  then  to  the  plain-  condition  at  his 
tiff:  she  married  without  the  consent  of  the  trustees.     The  ^^^A «« ^^dthe 
great  question  was,  whether  notice  ought  to  be  given  to  her  hein  of  her 
of  the  condition  (a),  or  whether  she  ought  to  take  it  at  her  body."  s,  c.  in 
peril?  ^""^• 

Argued  by  Jones^  that  she  ought  to  take  notice  at  her 
peril,  for  these  reasons : 

1.  The  testator  hath  appointed  no  notice  to  be  given ;  and 
it  was  in  his  power  to  give  the  estate  upon  what  conditions 
he  pleased.  2.  This  condition  is  annexed  to  the  ^  estate,  and  [    ^  32     ] 
is  contained  in  the  same  deed,  and  the  devisee  hath  the  same 
means  to  come  to  the  knowledge  of  the  condition  as  of  the 
estate.     3.  This  condition  is  as  much  within  the  notice  of    2Cro.  391. 
the  party  that  is  to  lose  the  estate,  as  of  him  that  is  to  gain 
the  estate :  where  the  party,  that  is  to  take  advantage  of  the     Yeiv.  122. 
condition,  has  not  an  easier  way  to  come  to  the  knowledge  of 
it  than  the  party  that  is  to  lose  by  it,  there  shall  be  no  need 
of  notice.  5  Co,  Mallorie's  case.  Cro.  Eliz.  353.    Hob.  14. 
18  E.  4,  18.  8  Co.  92.  6  H.  7, 4.  Perk.  151.     Obf.  The  de-     infent  bound 
fendant  was  an  infant  at  the  time  of  the  breach  of  the  con-  ^7  a  condition 
dition,  viz.  fourteen  years  of  age.  Jim.  1.  Though  she  be  an  »»»«edtoade. 
in&nt,  yet  she  is  a  purchaser.     2*  An  infant  shall  in  many 
cases  lose  his  estate  by  the  breach  of  a  condition.     3.  The 
plaintiff  is  an  infant  too,  viz.  eight  years  old ;  and  if  that  be 
any  plea,  it  is  the  stronger  for  the  plaintiff  (i).     Cases  ob- 

(a)  That  this  is  not  strictly  a  condition,  estate  binds  an  infant,  tee  1  Rol.  Ab.  42 1. 

but  a  eonditional  limitation,  aeeS.C.  1  FonbL  Treat  Eq.  B.  1,  c.  2,  s.  5,  and 

Ventr.  203.   But!.  Fearne's  Cont  Rem.  note  (g)  ihUL  Bac  Abr.  In&ncy,  (C), 

272-3.   l^atkins  Conr.  B.  1,  c.  15.    4  and  the  report  of  the  principal  case  in 

Btnr.  1929.  Ventris. 

(6)  That  a  condition  annexed  to  his 


▼ise. 
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jected  were  8  Co.  89.  France's  case,  2  Cro.  56. 2  Cro.  144.  8  Ed. 
4, 1.  Cases  ^o  qu€r\  4  Co.  81.  1  Roll.  463.  Cro.  Eliz.  577. 

Wtrmington  pro  def\ — Where  a  penalty  isincurred^  there 
notice  ought  to  be  given.  22  E.  4.  27,28.  2  Cro.  391. 
Winch,  104,  107.  Cro.  Car.  416. 

Puisy  ut  audivi,  judgment  fuU  done  q* nest  necessary  a 
doner  notice;  et  justices  relyont  sur  Sir  Andrew  Corbefs  case 
«ifc4  Rep.  82(c). 

(c)  Relief  was  afterwards  refused  in  L.  8,  L.  9.  16  Viner,  p.  2,  &c.  Whe- 
Equity ;  see  1  Chan.  Cases,  138.  2  Ch.  ther  notice  be  necessary  when  the  de- 
Rep.  2t,  1  Mod.  Rep.  300.  1  Ab.  Eq.  visee  is  the  heir  at  law,  see  JtundeUl  v. 
Ill,  and  Fonbl.  Treat.  Eq.  B.  1,  c.  6,  Eeley,  Carter,  92,  170.  Mallon  v.  Fitx- 
a.  5.  As  to  the  point  of  notice,  see  post,  gerald,  3  Mod.  28.  2  Show.  315. 
C.  152,270,  328.  Com.  Dig.  ConditioiS, 

(  C.  41.  )  Morris  V.  Chatmav,  Under- Sheriff* of  Bucks. 

S,  C.  T.  Jon.  24.    Carter,  223. 

Mntmpnt  by  The  plaintiff  declares,  that  whereas  he  had  sued  an  ele^ 
under-sheriff  to  gi^  upon  a  judgttient  against  one  Inglesby,  and  that  the  de- 
^dfe«/,*and  fendant  being  under-sheriff,  by  virtue  thereof  had  seized  Be- 
cause certain  veral  of  the  goods  of  Inglesby,  and  the  defendant,  in  consi- 
goodsto  be  found  deration  that  the  plaintiff  would  prosecute  another  writ  of 
Stinn,*v?hich  he  ^^^S^^y  ^^^  deUver  it  to  him,  did  assure  and  promise,  that 
had  wrongfully  he  would  cause  the  writ  to  be  executed,  and  those  goods  to 
seized  under  \^  found  upon  an  inquisition,  and  would  deliver  them  to  such 
L  whofiy  void.    Person  as  the  plaintiff  should  authorise;  and  avers,  that  he 

did  sue  out  a  writ,  and  authorise  J.  S.  to  receive  them.  The 
defendant  pleads,  that  the  persons  authorised  gave  notice  to  In- 
glesby, and  so  the  doors  of  the  house  were  shut,  that  he  could 
not  enter  and  seize  the  goods.  The  plaintiff*  demurs.  1.  It 
was  held,  that  the  plea  was  idle  and  vicious ;  but  the  great 
'  question,  was,  whether  the  promise  was  not  void.  It  was 
urged  by  Nudigate,  that  the  thing  was  lawful,  because  it  is 
[    *  33     ]  no  more  *than  is  his  duty,  to  cause  an  inquisition  to  be  found 

when  a  writ  is  delivered  to  him ;  but  the  Court  took  a  differ- 
ence between  finding  an  inquisition  and  promising  to  find 
1  Roll  16.     such  goods  upon  an  inquisition ;  for  there  the  sheriff  seems  to 
interest  himself,  and  engage  that  the  jury  shall  find  such 
goods  to  be  the  goods  of  Inglesby.     It  was  farther  objected, 
that  here'  being  an  assumpsit  to  do  several  acts,  although 
one  might  be  unlawful,  yet  the  neglecting  to  perform  that 
part  that  was  lawful,  viz.  the  executing  the  writ,  was  sufHci- 
Atsuntptit  to  ent  cause  of  action.     It  was  answered  by  the  Court,  that  al- 
pendanractT'    though  they  be  Several  acts  promised,  yet  they  are  dependant 
whereof  some     upon  one  another,  and  are  as  it  were  the  same  act ;  for  the 
are  unlawful,  is  finding  of  the  ffoods  must  be  by  execution  of  the  writ.     It 
Seixufe  oTgoc^s  "^^  farther  resolved,  that  the  seizing  of  the  goods  upon  the 
under  eiigit,      first  elegit  without  a  jury,  was  illegal,  and  the  sheriff*,  was 
without  inqui-    therein  a  trespasser ;  and  then  shall  it  be  intended,  that 

sition,  is  illegal.  • 

(a)  Com.  Dig.  Action  upon  the  Case      Clarke,  2  Ventr.  223.    Chater  ▼.  Beck- 
upon   Assumpsit,  F.  4.     Lerington    v.      ett,  7  Term  Rep.  201.     . 
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when  he  makes  this  engagement  he  becomes  an  indifferent  See  8  intf.  396 

Eerson,  and  the  rather,  because  he  was  thereby  to  excuse  ^y®^»  *^^  *• 
is  own  trespass?  Moreover,  a  sheriff  is  a  person  that  hath  a 
great  power  over  and  influence  upon  juries ;  for  he  returns 
whom  he  pleases,  and  can  adjourn  them  from  day  to  day  till 
the  verdict  please  him ;  and  if  he  do  not  carry  himself  indiffer- 
ently, the  law  will  incline  to  an  ill  construction  of  what  he 
doth.     Jud.prodef\ 

The  Roll  is  Mich.  23  Car.  2.  2  Rot.  786. 

Anonymus.  (   C.  42.  ) 

Action  of  trespass  for  taking  the  plaintiff's  hogs.     The  de-     Mistrial  aided 
fendant  justifies  by  virtue  of  a  cust<jm  to  take  &.  for  aU  that  ^^^  ^^^^ 
pass,  &c.  unless  they  be  bred  or  kept  upon  duchy  land.  J^^ed*byT^ 
The  plaintiff  replies,  that  they  were  kept  at  Sudford  in  Lei-  juryofthecoun- 
cestershire,  which  is  duchy  land;  and  issue  upon  that;  and  ty ;»  which  Uic 
the  venue  came  from  Northampton,  where  the  action  was  ^^yy^^t^^, 
laid.  .  It  was  moved  diat  the  venue  should  have  come  from  191-2,  4io, 
Leicestershire,  the  place  where  the  land  lay.     It  was  an-  *37. 
swered,  that  that  was  the  proper  place;  but  judgment  was 
given  for  the  plaintiff  by  virtue  of  the  new  statute  (1),  be-     (i)  16&17 
cause  the  issue  was  tried  in  the  proper  county  where  the  ac-  Car.  2,  ch.  8. 
tion  was  laid  (a). 

(a)  See  Crrft  v.  BoUe,  1  Saund.  246,      by  verdict,  see  Goodright  v.    WUUams, 
^  notes  1,  2,  and  3,  ibid,  by  Seijeant     2  Mau.  &  Sel.  270. 
WiUiama.  Where  a  mistrial  Is  not  cured 


DE  TERM.  S.  TRINITATIS,  1672.  [     34     ] 

IN  COMMUNI  BANCO. 


Sir  Jo.  TuFTON  v.  Sir  Ric.  Temple:  (  C.  43.   ) 

S.  C.  Vaugb.  1. 

'QuARE  impedit  for  the  church  of  Burton  Bassett  in  the     in  a  quare 
county  of  Warwick.  *^*i*  "^^^'f 

The  manor  of  B.  B.  was  divided,  and  the  defendant  had  I'k  hS^^Jin' 
two  parts  of  it,  and  the  plaintiff  the  third*:  and  the  plaintiff  instituted  and 
set  forth,  that  the  right  of  presenting  every  third  turn  was  '^ducted,  he  is 
appendant  to  his  third  part,  and  that  it  belonged  to  the  de-  "nd^rtierefoife 
fendant  to  present  twice,  by  reason  of  his  two  parts^  and  needs  not  state 
so  sets  forth,  that  the  .defendant  had  presented  twice,  and  so  */onnai  title, 
it  ^belonged  to  him  to  present  now.     The  defendant  says,  ^^  *if  wmsdf 
that  the  whole  advowson  did  belong  to  him,  sans  ceo  that  one  (Vaugh.  7,  s).  ' 
turn  was  appendant  to  the  plaihtifrs  third  part.  Where  the  piain- 

The  plaintiff  demurs  generally.     The  objections  were  two.  Svidwfely^from 
Baldwin  pro  quer*— 1st  OJ!^\  In  a,  Quare  impedit  the  de-  the  appendancy 
fendant  cannot  traverse  the  plaintiff's  title  without  making  a  °^  **^  advowson 

title  to  himself.      For,  to  a  manor,  the 
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appeiidancy  is         1.  In  a  Quote  impedtt  the  plaintiff  and  defendant  are  both 
traveraabie  (a).    actOTs,  and  the  defendant  shall  have  a  writ  to  the  bishop^  as 
Vaugh.  16, 17.    ^gj2  j^g  |.jjg  plaintiff;  and  if  the  defendant  never  appear,  the 
plaintiff  must  make  himself  a  title;  and  so  must  the  defend- 
ant, if  the  plaintiff  be  nonsuit ;  in  all  casein  the  defendant 
[    *  35     ]  makes  a  title  to  himself,  where  he  counter*pleads  the  title  of 
the  plaintiff.  Hob.  168.  13H.8,12.  IOH.7,27.  IIH.7,29, 
21  Ed.  4, 1.  Bro.  Quare  Imp.  138. 

2d  Obf\  The  defendant  ought  to  have  traversed  the  pre- 
sentment, and  not  the  appendancy ;  for  though  in  some  cases 
it  may  be  done,  yet  that  is  when  the  appendancy  is  material, 
and  when  the  defendant  must  set  forth  a  title.  10  H«  7,  27. 
20  E.  4,13.  21  E. 4, 1,2. 

A  presentment  with  institution  and  induction  makes  a 

good  title  to  the  plaintiff  without  more  ado.  Hob.  102.  And 

therefore  if  he  sets  forth  two  presentments  it  is  a  double 

(1)  m.  5Co.  plea  (1).  24  K  3, 77.  Bro.  Quare  Impedit  101, 112, 129, 125* 

1%.^'  ^*'       10  H.  7, 27.  1  And.  269, 270,  which  was  the  authority  that 

he  chiefly  relied  upon. 

Ellis  pro  def\ — It  is  always  necessary  for  the  plaintiff  to 
allege  a  presentment  (Nat.  Brev.  34)    in  this  action*     If 
the  defendant  stands  in  need  of,  a  writ  to  the  bishop,  he  must 
Booth,  230.    make  a  title ;  but  it  is  not  always  necessary  for  him  to  mak^ 
E*^f"Law*       ^  title,  for  he  may  plead  Ne  disturba  j^o^^  as  he  may  in  a 
p.To9,  iro.*      replevin  (where  both  parties  are  actors)  Nan  cepit;    but 
Postj  C.50.        here  is  no  need  of  a  writ  to  the  bishop,  and  then  there  is  no 
Hob.  163.      neeA  to  make  a  title.  (Note  here,  that  the  defendant's  clerk 
was  instituted  and  inducted).     2.  This  is  a  plea  in  bar,  and 
so  is  good  to  a  common  intent ;  and  the  making  a  title  is  but 
matter  of  form  here,  for  it  cannot  be  traversed;  and  this  be- 
ing a  general  demurrer,  the  plaintiff  shall  not  take  advantage 
of  it.     3.  Here,  upon  the  whole  record,  doth  appear  a  good 
title  to  the  defendant,  for  he  sets  forth  that  the  whole  advow- 
son  did  belong  to  him,  &c. 
1  Ld.  Raym.      Adsecundam  Obj,  The  traverse  is  well  taken.     1.  This  de- 
41.  isaund.f2,  gtroys  the  main  part  and  substance  of  the  plaintiff's  title;  for 
note  (2).  ^^  presentment  is  but  an  effect  of  that,  and  springs  from 

that  root,  so  that  this  traverse  is  like  laying  the  axe  to  the 
root ;  for  if  it  be  not  appendant  the  plaintiff*  hath  made  no 
title.  21  Ed.  4,  1. 

2.  He  that  pleads  is  presumed  to  be  best  conusant  of  his 
own  title ;  and  if  he  will  plead  more  specially  than  he  needs, 
his  adversary  shall  take  advantage  of  it,  and  shall  be  permit- 
ted to  traverse  the  fecial  matters.  Hob.  103,321,  (though  it 
2Saund.206,  be  not  material).  Dy^,  312,  365.    And  if  it  had  not  been 
n.  (22);  207  a.    necessary  to  set  forth  the  appendancy,  yet,  when  it  is  set  forthj 
"•  ^**^*  I  may  take  advantage  of  it,  and  traverse  it. 

(a)  But  where  the  presentation  al-  comes  immateriaL  Vaoghani^,  10.    See 

leged  by  the  plaintiff  gires  him  a  title  further,    Com.    Dig.   Pleader,   3   L  ^. 

by  usurpation  independently  of  any  other  Booth  on  Real  Actions,  237,  l7Vlner, 

title,  the  presentation  must  be  traversed ;  454,  &c 

for  any  other  title  alleged  by  him  be-  ' 
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3.  If  the  advowson  be  not  appendant,  the  plaintiff  hath  no 
title,  for  he  hath  alleged  the  last  presentation  in  us ;  and  if 
he  had  gained  a  title  by  former  presentations,  yet  when  we 
presented  again,  we  are  remitted.  1  Inst.  863.  Nat.  Brev.  35. 

*  He  differenced  this  case  from  that  in  (1)  1  And.  269,-  be-  [    *  36    ] 
cause  there  was  a  special  demurrer,  and  so  might  take  ad-     W  nd.LeoB. 
vantage  of  matter  of  form.    2.  There  the  defendant  made  ^^\' 
a  title  to  an  advowson  in  gross,  and  then  the  presentment 
makes  the  title ;  but  where  it  is  appendant,  the  appendancy 
makes  the  title,  and  therefore  must  be  traversed ;  and  it  hath 
frequently  been  so,  as  appears,  Dyer,  S60.  Cro.  Car.  61. 
Hob.  321.  10  Co.  Chancellor  (f  OxforcTa  case  (b). 

(b)  Set  the  judgment  in  Vangb.  Rep. 

Mayor  and  Aldermen  of  St.  Albans  v.  Dobbin& — ^In  C.  B.  (  C.  44.  ) 

They  declare,  that  there  was  an  antient  custom  in  the  said     Whedier  a 
borouirh,  that  no  man  should  exercise  any  trade,  mystery,  or  ^ye-iaw  m  pur. 
saence,  &c.  unless  he  were  a  freeman,  or  did  work  with  a  tom  in  a  bo- 
freeman;  and  the  king  incorporated  them  by  the  name  of  rough,  "that 
mayor,  burgesses,  and  aldermen,  and  gave  them  power  to  ^  ™f"  "^^ 
make  laws  for  the  good  of  the  corporation,  and  that  no  for-  tndeTmyrtery, 
eigner  should  trade  there;  and  so  set  forth  that  they  did  orsdence,  ftc 
make  a  bye-law,  that  every  man  that  did  use  any  trade,  &Ct  not  ?J^**"  he  be  a 
bein^  a  freeman,  and  not  working  with  a  nreeman,  should  warkidtha 
forfeit  28.  for  every  day,  to  the  mayor  and  aldermen,  to  the  freeman,"  be 
use  of  the  corporation;  and  that  the  law  was  allowed  by  the  ^^^^*''*A^^" 
Lord  Chancellor  and  Lord  Chief  Justice,  secund'  19  H.  7,  ^^^^^ 
67,  and  so  set  forth  that  the  defendant  did  use  the  trade  of  jhouid  be 
an  apothecary  for  400  days,  not  being  a  freeman,  &c.  and  so  broiight(6)? 
demand  40/.  and  allege  that  the  defendant  had  notice  of  thq 
custom. 

Browne  pro  quer^^  et  U  dU, — 1^,  That  the  custom  is  unrea* 
sonable  and  void;  for, 

1.  It  doth  exclude  the  use  of  all  trades  whatsoever.  Pou,  p.  iia. 

2.  All  mysteries  and  sciences  are  within  the  custom,  and 
so  are  all  hberal  sciences,  as  law,  physic,  &c.  But  to  that 
It  was  answered  by  Ellis,  that  sciences  shall  be  taken  secun- 
dum  materiam  subfectam,  apd  shall  be  intended  here  a 
trade,  &c. 

3.  It  doth  exclude  all  men  from  using  their  trades  there, 
although  they  have  served  an  apprenticeship  there,  unless 
they  be  made  free,  or  work  as  journeymen,  which  is  absurd, 
as  Hob.  211;  and  perhaps  nobody  will  set  them  on  work* 
and  the  corporation  will  not  make  them  free.    But  to  that  it 

(a)  That  a  bye-law  in  restraint  of  tee  Willes,  884,  388,  notes.  Com.  Dig. 

tade  is  good,  when  it  is  supported  by  Trade,  D.  8.  ]  Saond.  318  c  note  (3) 

«  cnstooi,  see  8  Co.  135  a.  Com.  Dig.  by  WOliams.  JM^  ▼.  WJUtttobU  Com' 

By-Uw.  B.  3,  C.  3.  4  Viner,  303,  304.  ptmy,  17  Vesey,  328. 
T.  Ray.  295.  1  Burr.  12, 16.  3  Id.  1858.  (5)  Willes,  384.  1  WUs.  288.  2  /A 

4  Id.  1951.  4  fijun.  Bt  Aid.  438;   and  266.  1  Bos.  ft  PulL  98. 

D2 


36  DE  TERM.  S.  TRIN.  1672. 

was  answered,  if  the  corporation  refuse  to  make  them  free 
when  they  have  served  their  time,  they  have  a  good  action, 
and  other  remedies.  Per  Faughan  (c). 
[  *  37  ]  *  2dfy.  The  king's  charter  doth  but  corroborate  the  cus- 
tom, and  then  if  the  custom  be  void  it  is  no  custbm,  and  then 
the  king's  charter  cannot  operate  upon  it;  and  the  king^s 
charter  of  itself  cannot  enable  them  to  make  laws  that  shall 
bind  foreigners ;  neither  can  a  custom  to  make  bye-laws,  un- 
less it  be  particular  for  that  purpose. 

Sdly.  Admitting  there  were  a  duty,  yet  the  action  is  not 
well  brought  in  the  name  of  the  mayor  and  aldermen,  without 
mentioning  their  names ;  for  it  is  not  brought  in  their  politic 
capacity ;  for  they  are  incorporated  by  the  name  of  mayor, 
aldermen,  and  burgesses;  neither  is  it  brought  in  their  natu- 
ral'capacity,  because  they  are  not  named;  so  that  the  de- 
■  fendant  is  at  a  great  mischief;  for  if  he  had  had  a  verdict  for 
him,  he  could  not  tell  whither  to  go  for  his  costs ;  for  there 
is  no  such  corporation,  and  the  persons  are  not  named  by 
their  own  names. 

iiihlff.  It  is  not  said  in  their  charter,  whither  the  fine  shall 
^o;  and  then  it  shall  be  to  the  king,  8  Co.  119:  and  so  they 
have  no  right  to  it. 

It  was  answered  to  the  first  objection  that  the  custom  was 

Po5/,  p.  64,      good  enough ;  for  whatsoever  may  be  constituted  by  a  law, 

'2^'  and  that  law  not  void,  will  be  good  by  custom;  for  a  custom 

supposes  e  law,  though  it  cannot  be   found.    Hob.   198, 
[qu€Bre,86'i].6Co:60. 

As  to  the  third  objection,  it  was  answered  by  Ellis,  that 
the  like  case  had  been  adjudged  in  the  Exchequer,  where 
the  gardeners  about  London  were  incorporated,  and^made 
bye-Xftws,  and  the  wardens  brought  an  action  for  breach;  and 
adjudged  to  be  well  brought;  sed  dubitavit  Curia.  But  it  is 
common  for  corporations  to  sue  without  naming  their  own 
names,  prou^  patet  per  21  Ed.  4,  66.  4  H.  7,  32.  39  E.  S, 
13.  17  E.  S,  17.  Dyer,  160.  6  Co.  81.  13  Ed.  4, 8.  Curia 
advisare  vulL 


(e)  A  mtmdamu9  iiea,  TommeneFs  case,  1  Lev.  9K     WanmeU  y.  Ckamberkdu  rf 
tiondoHf  Stra.  675. 

(  C.  45.  )  Hallely  t;.  Gaser. — In  C.  B. 

The  heir  can-  The  case  was:  King  Charles  the  First  was  seised  of  the 
not  recover  rent  lands  in  question,  and  granted  the  lands  to  Curteene  in  fee, 
time'of  the  an-  reserving  a  rent  of  220/.  per  annumy  with  clause  of  distress ; 
cestor.  and  so  the  plaintifiP  sets  forth,  that  the  king  granted  this 

When  the  King  rent  to  the  Earl  of  Pembroke  and  Sir  Robert  Pve,  and 
f^t-iierJicehe  granted  that  they  should  distrain  for  it;  and  that  the  Earl 
cannot  empower  of  Pembroke  died,  and  Sir  Robert  survived;  and  then  Sir 
[  *  38  ]  Robert  died,  and  the  rent  descended  *  to  Sir  Robert,  the  son ; 
the  grantee  to  and  the  defendant  avows  as  bailiff  to  him. 
distrain.  The  plaintiff  confesses  the  whole  matter ; ,  but  says,  that 
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tbe  Earl  of  Pembroke  discharged  this  rent  in  his  lifetime^  af- 
ter it  became  due;  and  thereupon  the  defendant  demurs; 
and  shows  for  cause,  that  here  is  a  discharge  pleaded,  and 
does  not  say  liow  he  did  discharge  (1) ;  and  he  ought  to  have     (i)  Hob.  296- 
said  that  he  did  it  by  deed,  or  to  have  set  forth  how,  that  the  ^^^*  ^-  ^^o. 
Court  might  judge  of  the  sufficiency  of  the  discharge ;  which 
ought  to  have  been  done  if  the  discharge  had  been  material. 
But  here  it  was  resolved,  that  the  avowry  was  naught ;  be- 
cause it  was  for  a  rent  due  in  the  life  of  the  ancestor, 
which  the  heir  could  not  sue  for  at  the  common  law ;  and  he   ' 
is  not  enabled  by  the  statute  (^);  for  that  only  speaks  of  exe-     (2)  32  H.  8, 
cutors ;  and  the  avowant  does  not  say  when  it  descended  to  *•  ^7. 
him,  so  that  it  might  appear  whether  it  were  due  or  not ;  and 
the  Court  said,  as  this  case  is,  the  ancestor  had  no  power  to 
distrain;  for  when  the  king  grants  land  in  fee,  reserving  a 
rent,  this  is  a  rent  service ;  for  the  king  is  not  within  the  sta-     The  king  is 
tute  of  quia  emptcres  terror*;  and  the  addition  of  a  clause  of  ^^j,^*^^"  ^^^ 
distress  makes  it  not  a  rent-charge,  for  a  distress  is  incident  tores^Uargr. 
of  common  right  to  a  rent  service;  and  then  when  the  king  Co.  Lit.  143  b. 
granted  over  this  rent  it  became  seek,  and  he  could  not  empow-  "'  ^' 
er  the  grantees  to  distrain  for  it  (a):  and  there  was  another 
fault  in  the  avowry,  for  the  rent  was  220L  and  he  avows  oii-    8  Cro.Car.436. 
ly  for  60/.  for  half  a  year's  rent,  without  saying  that  the  rest  ^  ^"^  ^^^• 
was  satisfied.    JwT  pro  quer'  (6). 

4 

(a)  Fid,  Lit  8.  225.  Ante,  C.  1,  note  by  Serjeant  Williams.  Id.2B6,  note  (10). 
(ft).  4  Geo.  2,  c.  28,  $  5.  2  Dougl.  624.  Cobb  v.  Bryan,  3  Bos.  &.  Pul.  348,  For- 
Bradbury  ▼.  Wright.  .ty  y.  Imber,  6  East,  434.   Hurrell  ▼. 

(b)  Ace.  4  Mod.  402.  1  Saund.  201  a.  Wink,  8  Taunton,  369.  TutthiU  ▼.  R(h- 
n.  (1).  SedfwLt  Saund.  285  b.  note  (8)      berts,  post,  p.  344. 

Thomas  King  v.  Rotham. — In  C.  B.  (   C  46.  ) 

» 

The  plaintiff  declares,  that  the  defendant  distrained  his  horse,     Plea  to  a  writ 
&c.  and  he  replevied,  and  the  defendant  distrained  his  cattle  of '«»ption- 
again  in  the  same  place  eddem  occnsione. 

The  defendant  says  he  did  distrain  his  csitiXeeUioccasione^ 
absque  hoc,  that  he  did  take  again  in  the  same  place  eddem 
occasione  qudprius*  The  plaintiff  demurs,  because  the  plea 
of  the  defendant  is  multiplex,  repugnans,  &c. 

Wilmot  pro  quer\  — 1.  This  amounts  but  to  the  general  is-     Plea  amount^ 
sue;  for  the  general  issue  is  quodnon  cepUaveriaprout pros-  ^^^^^J^^ 
dictus  querens  versus  eum  queritur  (a).     It  was  answered  per  objected  to  on 
Cur\  that  he  could  not  take  advantage  of  that  but  upon  a  spe-  general  demur- 
cial  demurrer,  and  this  was  general.  ^^'  ^^^  ^** 

*  2.  Here  is  a  negative  pregnant;  for  he  says  quodnon  ce-  [    *  39    ] 

pit -inpriBdicto  loco,  and  if  he  took  them  in  any  other  Pleader,  £.  14. 

place  for  the  same  cause,  the  action  would  lie.  (M  quod  \^^^*  ^?* 
nilfuit  dice).      Vide  Bro.  Neg.  Preg.  51.  24  H.6,  9.  27  ^~''^'  *^'  "• 
.H.  6,  7. 

(a)  See  the  form  in  Lib.  Intr.  foU  57-8.   Raat  Entr.  tit.  Recaption. 
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Bro.  Recap.  S.  The  defendant  ought  to  have  shewed  for  what  cause  he 
pi.  2, 8.  took  them,  for  it  was  issuable ;  and  here  he  says  olid  de  ceu- 

sdf  and  does  not  say  what,  so  as  it  is  impossible  for  a  jury  to 
try  it.  11  H.  6,  8, 9.  45  E.  3,  4.  47  Ed.  3,  7. 
Plaintiff  needs  NuHgoiepro  drf".  — 1 .  He  Said  the  declaration  was  nought, 
not  shew  that  because  he  ought  to  have  shewed  for  what  cause  they  were 
witWnhi'own  ^^^  taken.  Aiis.  Per  Cur\ — It  is  impossible  for  him  to 
knowledge.  know  it,  and  so  not  proper  for  him  to  shew  it. 
c°  26^^/t  ^^*^'  ^'  ^®  should  have  concluded  contra  pacem  and  contra  sta^ 
Rep.  768.  13°  tutum  (i).  PcT  Cut\ — It  is  at  his  choice,  unless  it  be  a  parti- 
East,  112.        cular  statute,  that  the  Court  is  not  bound  to  take  notice  of 

unless  it  be  pleaded  (c). 
adiSto^ttiing       ^'  "^^  demurrer  hath  admitted  the  feet  to  be  as  it  is 
but  what  is  well  pleaded;  and  then  it  is  confessed  that  they  were  taken  olid 
^^1  o^Th**  "'*    occoriofie.    Ans,  per  Cur'  —  A  demurrer  admits  nothing  but 
i"Ld.  Ray.'is!'  ^^^^t  is  well  pleaded. 

Spedai  plea  Faugkan  said, — In  actions  that  are  very  rare,  the  0>urt 
amounting  to     ytH  allow  of  a  special  plea  that  amounts  but  to  a  general  is- 

S?ymatter of  ^^® '  ^^'  ^*  ^^  ^^^  Contrary  to  law,  that  a  man  should  plead 
form.  Hob.  127.  the  special  matter,  for  he  may  as  well  plead  it  as  give  it  in 
Uoh^c  p'^fii  evidence;  but  it  is  a  thing  that  the  judges  in  discretion  will 
1  Ld.Raym.  ^^^  allow  of,  to  avoid  prolixity  of  pleading;  and  is  but  mat- 
641.  ter  of  form,  and  therefore  no  advantage  shall  be  taken  of  it 

upon  a  general  demurrer.    The  defendant  paid  40«.  costs, 

and  had  liberty  to  mend  his  plea(d). 

(b)  f.  IT.  The  Stat  of  Merton.    VkL     rally,  5  Viner,  551. 

Registr.  86.  (d)  Qn  the  writ  of  recaption,  see  (br- 

(c)  5«tf  mcf«DoctrinaPlacitandi,d8S.      ther,   F.  N.  B.   71.    Gilbert  IMstreas, 
Lee  ▼.  Clarke,  2  East,  833;  and  gene-      (Hunt,)  233. 

(  C.  47.  )  The  King  v.  WauAMSON.  — In  C.  B. 

A  Dutch  met-  The  King  brought  an  action  of  trover  and  conversion  for 
^nt,  *?«'  goods  that  the  defendant  had  of  an  alien  enemy.  Upon  a 
coun^  for  '  Bp^ial  verdict  the  case  was,  one  Depluvier,  that  was  a  Dutch 
many  years,  be- merchant,  had  traded  here  for  twenty  years,  and  in  the 
comes  an  aUen  yp^T  1664  there  was  War  proclaimed  between  us  and  the 
MquenwoTa'  Dutch;  in  1666  Depluvier  died;  in  1666  or  1667  the decla- 
war  witii  the  ration  and  articles  of  peace  were  published,  and  the  goods  of 
Dutch,  and  dies:  Depluvier  came  to  the  hands  of  the  defendant;  the  conver- 
S^g  «n^  sion  was  laid  to  be  1  April,  20  Regis  nunc.  The  question 
recover  hu        was,  whether  this  action  would  lie. 

[  *  40  ]  *  Maynard  pro  Bege,  —  1.  It  is  agreed,  what  is  asserted 
goods  after  die  in  Caknn*s  case,  7  Co.  17,  that  an  alien  friend  is  not  capable 
restoration  of  of  having  lands,  but  soods  he  may  have,  &c.;  and  vide  1  Inst. 
^1)^1  Saik.  46.  ^  h;  but  he  denied  (1),  that  an  infidel  is  perjjetuus  inimicus, 
1  AAl  42.        butif  the  king  please,  hemay  be  in  amity  and  league  with  him. 

If  any  man  get  the  goods  of  an  alien  enemy  in  the  act  of 
war,  he  may  retain  them;  but  if  the  king  be  in  person  in  €be 
field,  he  shall  have  them,  whoever  takes  them  (a),  27  H.  8, 
memb.  11.     A  subject  took  a  ransom  for  prisoners  that  he 

(d)  As  to  the  property  of  booty  cap-      Dougl.  614-5.    2  Browne's  Admiralty 
lured  in  war,    sec  Lindo  v.    Rodney,      Law,  262,  &c.  S.  v.  Brown,  12  Mod. 
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hod  t&kea  in  the  war,  and  the  king  Bued  him  in  the  Exche- 
quer for  it  (2).  (2)2Bl.Com. 

If  an  obligee  alien  becomes  an  enemy,  the  king  shall  have  ^^'  ^^ntw! 
the  obligation.     Dyer,  2^  pi.  8.  19  Ed.  4f,  6.    1  Roll.  195.  £xors.  p.  56,' 
Cro.  EIm!.  142.  Ow.45.     An  alien  enemy  executor  shall  not  e<Li663.Hargr. 
have  an  action  of  debt  jcotnent  soit  en  outer  droit  (3).  ''mGUb.  a^P. 

If  any  subject  seize  the  goods  of  an  alien  enemy,  he  may  206.  ToUer/ 
defend  himself  against  the  alien  (4),  but  not  against  the  king*  Exec  B.  1,  c. 
Rastal,  tit.  Eject.  Fitz.  7.  32  H.  6,  23.  He  cited  several  re-  ^A  pj^eh  l. 
cords  that  are  not  printed.     Trin.  30  Eliz.  Rot.  1 125,  in  B.  173.  2  BL  Com. 
R.  Hil.  3  Car.  1.    An  information  was  brought  for  the  mo-  40i. 
ney  and  goods  of  Don  De  Luna,  an  alien  enemy,  and  it 
wdH  lay,  24  Ed.  I9  Pasch.    Process  was  made  to  the  sheriff 
for  certain  debts  that  were  owing  to  an  aUen  enemy.   Trin. 
24  Ed.  1,  Rot.  63.    Process  was  made  to  the  sheriff  for 
certain  debts  owing  to  an  alien  enemy {5).    Mich.  22  Ed.    (5)iTaunt.29. 
2.    Bona  mercaiorum  FrancuB  forisfa4iuntur  domini  regi.  JJJateH^p^c 
Whensoever  a  title  accrues  to  the  king  at  the  same  time  as  it  95. 
does  to  a  subject,  there  the  king's  title  shall  be  preferred, 
and  priority  shall  not  prevail  against  him  (6) ;  Quia  nullum   (6)  Bac.  Abr. 
tempus  occurrit  regi»  2  Co.  Bingham's  case.  If  a  man  holds  ^Y^*^^^* 
of  two  lords,  one  by  priority,  and  the  other  by  posteriority, 
and  the  posterior  lord  conveys  his  seigniory  tp  tlie  kiI^^  the 
king  shall  have  the  wardship  of  the  whole :  and  he  said,  for 
personal  things  there  needs  no  office,  but  as  soon  as  the  pro- 
perty of  the  alien  ceases,  they  vest  in  the  king ;  and  for  the 
declaration  and  articles,  viz.  that  aUens  should  be  as  safe  in 
their  goods  and  estates,  as  if  the  war  had  never  been,  he  said 
here  was  no  such  person  to  dispense  with,  for  the  aJien  was 
dead,  and  the  defendant  here  is  one  of  the  king's  subjects. 

There  were  three  authorities  urged  against  him,  7  Ed.  4, 
13,  14;  but  he  said  that  was  only  the  note  of  the  reporter, 
and  did  not  arise  out  of  the  case ;  and  for  that  of  2  H.  7,  15, 
there  Keble  only  puts  the  case  of  7  Ed.  4.  Moor,  325. 

*  Nudigate  pro  def\ — 1.  The  king  had  never  any  proper-  [    *  4 1     ] 
ty;  for  though  war  was  proclaimed,  yet  it  is  found  that 
he  traded  here,  and  never  did  any  act  of  hostility  (6);  and  if 
he  had,  yet  the  goods  being  seized  by  a  subject,  2  R.  3,  2,  it 
is  said  to  be  legaiis  captio.     Obj.  Nullum  iempus  occurrit  re^ 
gUT).    jins.  If  the  king's  title  be  transitory,  tetr^us  occurrit    (7)  Com.  Dig. 
'  r^',  7  Co.  BaskervilFs  case,  in  case  of  lapse:  And  so  if  an  ^'JP^'^co? 
estray  come  into  the  king's  msmor,  and  escape  into  pother  Lit.ii9afii.L 
manor,  and  continue  there  a  year  and  a  day,  the  king  has  lost 
his  property,  auterment  est  where  his  interest  is  permanent. 
2.  Admitting  the  king  had  a  property,  yet  before  seisin,  or 
an  inquisition,  he.  cfumot  bring  an  action.  2  Inst.  227.    If  a 
man  adhere  to  the  king's  enemies,  and  die  in  rebellion,  his 

135.  Momugh  v.  ComipUf  1  Wils.  213.  procUmatioii  of  war,   see   Haig.  Co. 

Hargrave's  Law  Tracts,  p.  245—248.  Lit  129  b.  n.  (3).    Post  C.  tu  185.   7 

(*)  As  to  the  situation  of  alieas  rest-  Mod.  150.  1  Lutw.  35.  1  X«,vat  86-7. 

ding  here  without  molestation  after  a  2  Campb.  163.  3  Id,  245. 
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goods  are  forfeit,  but  there  mtrst  be  an  office.  7  H.  4,  27, 
Dyer,  128.  Stanf.  Praerog.  54,  55.   9  Co.  96  (c). 

8.  However  the  party  shall  be  discharged  by  the  declaration 
and  articles,  which  say,  they  shall  be  as  if  the  war  had  never 
been ;  and  if  the  war  had  never  been,  no  doubt  the  king 
could  not  have  maintained  this  action :  and  then  he  hath  laid 
his  possession  after  the  time  of  the  articles,  when  he  had  dis- 
pensed with  his  right ;  and  in  case  of  restitution  benignissima 
erit  interpretatio.  4  H.  7, 10.  19  H.  7,  22.  11  Co.  96.  Moor^ 
431.     And  it  would  be  a  great  discouragement  to  trade^  if 
persons  that  are  trading  here,  and  do  no  acts  of  hostility^ 
should  presently,  upon  the  proclamation  of  war,  forfeit  all 
their  goods :  but  Fimghan  said  they  must  have  convenient  time 
to  remove  (rf). 
1  Hale  H.P.C.      It  was  said  that  it  is  not  requisite  to  declare  war^  for  if  it 
257  FMt  c°L^  ^  beUum  a  parte  gestum,  every  body  is  to  take  notice  of  it* 
219!  iives^      FiefeOwen,  45.  Cro.  El.  14<2. 

junr.  292.  Tombes's  (8)  case  was  cited  by  Justice  fFild,  where  the  con- 

36?ic*2Mod  ^^®®  ^^*  statute  became  felo  de  se,  and  then  there  came  an 
53.  3  Mod.  242!  act  of  oblivion :  it  was  the  opinion  of  the  Judges,  that  the 
Post,  p.  198.      cognizor  shall  retain  the  money,  for  the  king  has  dispensed 
wim  his  right,  and  there  can  be  no  executor  nor  administra- 
tor. Jdjoumatur  {e)^ 

.    (c)  On  the  necessity  of  an  inquest  of  Beawes,  tit.  Merchts.  1  Hale  U.  P.  C. 

office,  see  Jtiomei/'Otneral  v.  Weeden,  93. 

Parker,  267.    16  Viner,  80,  &c  3  Bh  {e)  See  the  resolutions  in  the  case  of 

Comm.  258.  Attorney-General  v.   We^den  4*  Shaks, 

(d)  See  Mag. Chart.  2  Inst  58.  Bac.  Parker  Rep.  267. 
Abr.  Mercht  (A).  27  Ed.  3,  st  2,  c  17. 

(  C.  48.   )  Raynolls  v.  WooLMfia. 

The  vendee  of  The  defendant  sold  lands  to  the  plaintiff,  and  covenanted 
Lands  may  sue  that  he  had  a  good  title  and  right  to  sell;  and  there  was  a 
for  tiSeIX°*  proviso  in  the  deed,  that  if  100/.  was  not  paid  at  a  future  day, 
though 'the  sale  that  1;he  grant,  and  bargain  and  Sale,  and  all  should be  void:  the 
[  *  4j2  ]  money  was  not  paid  at  *the  day,  and  so  the  estate  was  void; 
have  previously  but  yet  the  plamtifiT  brought  an  action  of  covenant,  for  that 
\hTZl  r'^  n^  *^®  defendant  had  no  right  to  sell ;  and  the  defendant  de- 
of  moiwy  on  r  mands  oper  of  the  deed,  and  demurs.  The  question  was, 
certain  day.       Whether,  the  estate  and  all  being  void  by  the  non-payment 

of  the  money,  an  action  of  covenant  would  lie?  And  the 
Court  inclined  it  would;  for  there  was  a  right  of  action  at- 
tached in  the  bargainee  immediately  upon  the  sealing  of  the 
deed,  which  cannot  be  devested  by  the  non-payment  of  the  mo- 
ney ;  for  he  might  have  brought  his  action  as  soon  as  the 
deed  was  sealed.  Fide  Cro.  EUz.  244,  77.  Dyer,  56,  57. 
But  if  the  words  had  been,  "  the  indenture  shall  be  void,"  it 
would  have  been  stronger  against  the  plaintiff;  for  then  there 
would  have  been  nothing  to  ground  his  action  upon  (a). 

(a)  Fide  Northcoi^  v.   UnderkUff  1  Salk.  199.    Com.  Dig.  Covenant,  F.  P^t, 
C.  187,  609. 


* 
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Fox  V.  Grundie.  (  C  49.  ) 

5.  C.  Po5^,  C.  52,  p.  43. 

Trespass(I)  for  takingaway  decemcarectaJtas  tritiei.  Thede-    in  a  plea,  jus- 
fendant  pleads  that  the  land  in  quo  was  the  land  of  one  Adam--  tifying  an  entry 
*o»,  and  that  it  was  sowed  with  com,  and  the  corn  was  cut,  J^feJ^J^^ds 
&c.  and  the  tenth  part  was  severed  from  the  ninth,  and  that  not  shew  Aou;  he 
he  took  it  as  servant  of  J.  S.  who  was  farmer  of  the  rectory.  '« former  of  the 
The  plaintiff  demurs,  and  shews  for  cause,  that  this  plea  J,^^;^  ^^^^ 
amounts  but  to  the  general  issue;  because  he  had  given  no  by  deed,  he  most 
colour  to  the  plaintiff,  nor  left  room  for  a  possibility  of  his  «hew  the  deed, 
title;  being  it  was  shewn  for  cause  in  the  demurrer  (though    ^^X^^^* 
it  be  but  matter  of  form  yet)  he  shall  take  advantage  of  it:  (regit, 
and  here  the  defendant  hath  nothing  to  rejoin.   Per  fFild. —     lo  Co.  88. 
For  he  cannot  say  de  injuria  sua  propria,  ^c.  because  the    De  injuria 
defendant  hath  pleaded  matter  of  interest  in  another.     It  was  «««  vropHa  is  a 
objected  that  the  defendant  ought  to  have  shewed  how  he  J^^n^defend" 
was  farmer,  and  to  have  shewed  the  deed.     But,  per  Cur\  it  ant  pleads  mat- 
is  good  enough  to  say  he  waajtrTnarius(b);   but  if  he  had  ter  of  interest  in 
said  it  was  by  deed,  he  ought  to  have  shewed  the  deed  (c).  *''°*^«'(<»)" 
10  Co.  92.  FideCa^e52. 

(a)  Herne  Plead.  803-4.  8  Co.  67  a.  Term  Rep.  635.  4  Id.  367.  But  see  the 
Cro.  EI.  539,  540.  Willes,  99.  1  Bos.  &  precedents  in  Winch.  1103.  Herne,  803, 
PuL  80.  Atkiiu  v.  Hutehintcn,  pott,  p.  819.  9  Wentw.  302,  317;  and  Bro.  Abr. 
540.  Pleadings,  pL  117. 

(b)  Cro.  Jac.  361,  437.    Crawly  v.  (e)  2  Mod.  64.  Pott,  C.  50. 
Tkom,    Trial  per  Pais,  413,  7th  edit.  3 

LoNDRE  V.  MoHtJN. — In  C.  B.  (   C.  60.  ) 

The  defendant  avows,  for  that  J.  S.  was  seised,  who  by  deed    An  avowry, 
indented  let  the  land  for  Ufe,  reserving  a  rent;  and  there  was  stating  a  title  by 
a  covenant  in  the  deed  to  levy  a  fine,  &c.  J.  S.  dies,  and  the  ^^^^ 
reversion  descends  to  three  sisters,  who  make  partition,  and  avowant  is  heir. 
make  several  avowries  *for  their  parts ;  two  of  them  set  forth  [     *  43     ] 
their  relations,  and  how  the  land  descended  to  them,  viz.  as  it  is  not  neces- 
daughter  and  heir ;  but  one  said  only  that  J.  S.  died,  and  the  ^^^  *^  shew  the 
land  descended  to  her,  and  did  not  shew  how  she  was  related ;  fn  wi^avown?^ 
and  this,  by  Atkins,  was  a  fatal  objection;  for  an  avowant  is  for  rent-service: 
as  an  actor,  and  ought  to  shew  his  title,  and  how  it  accn^^s ;  and  «'«^«*>  >»  «*««  o^ 
of  that  opinion  was  the  whole  Court ;  and  for  that  reason  gave  *  An  ^avow?* 
judgment  against  her  for  her  part  (a).  ant  is  an  actor, 

^.  Object.  The  defendants  avow  for  a  rent  by  deed,  and  and  ought  to 
do  not  say  profer'  hie  in  Curia.    Ans.  per  Nudigate,  that  the  ^^^^^  35,®' 
deed  does  not  belong  to  them ;  for  here  being  a  fine  to  be  le-  Yeiv.'  lis. 
vied,  the  conusee  of  the  fine  shall  have  the  deed,  and  not  1  Saund,  347  b. 
the  c/^f^uy^ueu^e,  and  for.  that  cited  Cro.  Car.  44f2(l).     But  to  \^^\  xenn 
that  it  was  repUed,  that  it  may  be  so  when  no  estate  passes  Rep.  156.  2  it. 
tin  the  levying  of  the  fine ;  but  here  the  estate  passes  by  Black.  262. 
thedeed,  and  only  a  covenant  to  levy  a  fine  by  way  of  cor- 

(a)  Denham  v.  Stephenson,  1  Salk.  355. 
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In  pleading  a  Toboratiun.  Nudtgote. — ^The  estate  cannot  pass  by  the  lease, 
«  ***  ^iifbe  ^^^^s®  **^^  freehold,  and  here  is  no  livery  found.  Archer. — 
int^ed.  Cob  Liveiy  shall  be  intended,  according  to  Fymor's  case,  8  Co.  82. 
LiLjSos  b.  *  Per  Cttriam, — It  is  not  necessary  to  shew  the  deed,  because 
5^*™*  *^^    the  deed  is  not  material  to  the  title;  for  it  is  enough  to  say 

gtiod  demisit;  but  if  it  had  been  for  a  rent-charge  granted, 
&c.  that  he  could  not  have  a  title  to  but  by  deed,  he  must 
have  shewed  it  (b) ;  and  so  two  of  them  had  judgment  that 
had  well  canveyed  their  titles. 

(h)  AnUf  C.  49.  Pott,  C.  174.  Warren  t.  Ccnsett,   2  Ld.  Raym.  1503.  AUy  v. 
PoritA,!  New  Rep.  109. 

(  C.  51.  )  Medliff  &  Ux'  V.  BucoLD  &  Ux'.— In  B.  R. 

JSmtih,  S,  C.  Bedtdffe  v.  PopUf  1  Ventr.  220.  2  Lev.  68.  8  KebL  58. 

Snit  in  Bede-  PROHIBITION  moved  foT  to  stay  a  suit  in  the  Ecclesiastical 
HMtioji  Court  Court  for  calling  a  woman  whore;  and  denied  per  Curiam^ 
^B whore  "not  bccause  she  has  no  remedy  but  in  the  Ecclesiastical  Court, 
prohiiHted!        and  it  is  a  great  defamation.  Z  Roll.  ^6.  Jon.  44*  (a). 

17  Viner,  591-2. 

(a)  Pott,  C.  53,  342,  347,  847  b.  858,  359,  362. 

(  C.  62.  )  Fox  V.  Grundie. 

S.C.  mtOy  C.  49,  p.  42. 

Plea  of  entry  The  plaintiff  movcd  for  judgment^  mes  judgment  JuU  done 
Seeds  n^roioiir  P^^  '^  ^f  ^  (ov  per  Faughati  here  needs  no  colour,  here  be- 
(Doctr.  Pia.  76)  ing  room  left  of  a  title  for  the  plaintiff;  for  though  the  de- 
aithough  it  con-  fendant  says  that  the  land  was  one  Adamson's,  yet  he  had  no- 
*f*"  ""il^P!.'"   thing  to  do  to  plead  that;  and  then  the  case  is  no  more  but  if 

tinent  allegation  w^,,.^,*  ,,  ii.i/*-!  i 

df  title  to  the  I  set  out  tithes  upon  my  land,  and  he  that  fetches  them  away 
r  *  44  ]  justifies  as  servant  to  the  rector,  &c.  ^this  is  a  good  plea,  be- 
laud in  a  third  cause  here  i»  a  trespass  for  coming  upon  my  l^d ;  but  it  is 
person.  justifiable:  and  here  the  defendant  could  not  plead  the  ge- 

neral issue,  for  when  die  defendant  intitles  a  stranger,  and 
just^es  by  his  commandment,  he  must  plead  it,  and  cannot 
give  it  in  evidence  upon  the  general  issue,  quod  vide  Bro.  Ge- 
neral Issue,  81. 25  H.  8.  AtMns  was  of  a  contrary  opinion, 
because  the  defendant  hath  by  his  plea  quite  destroyed  the 
plaintiff's  title  by  affirming  the  right  of  the  close  where,  &c. 
to  be  in  Adamson :  so  that  there  is  no  possibility  of  room  left 
for  the  plaintiff;  and  so  he  ou^ht  to  give  colour,  met  per  le 
opinion  de  Fmghan  et  Archer  judgment fuit  done  pur  le  def*, 
Wilde  absente  (a). 
'Want4if  ooiour  It  was  affirmed  by  Totonsend,  that  he  tibat  demurs  for  want 
'nedai  Awff^  of  colour  must  shew  it  specially  that  colour  is  wanting  (J). 

IW. 

(a)  But  the  plea  of  Uberftm  fMumai-  be  tbeiu  under  the  general  iBtne.  Ar» 

turn  in  anotlster  and  entry  by  his  com-  gtnt  t.  Durrtmt,  8  Term  Rep.  405. 

mand  requires  no  colour.  (Doctr.  Pladt.  (6)  Ante^  C.  46.  Sedvide  1  Ld.  Ray. 

76,  78.  Finch  Law,  879,  880).  It  may  551-2.  Vid.  4  Ann.  c  16. 


IN  COMMVNI  BANCO.  44? 

Davie  v.  Dorie. — In  C.  B.  (  C.63.  ) 

Prohibition  moved  for,  for  that  the  defendant  sned  in  the    Suit  in  Eccie- 
Spiritual  Court  for  «aymg  these  words,  "  thou  art  a  cuckold,  f^^^  ^°"^ 
and  a  cuckoldly  knave,  and  a  cuckoldly  rogue,**  and  cited  Cro.  « Vcuckokt^^ 
Car.  1 10;  but  it  was  denied  jti^  Curiam;  for  there  cannot  be  not  prohibited, 
a  higher  defamation;  for  it  does  not  only  defame  the  husband,  J^«>«  ^j^JJi*^* 
hut  also  scandal  the  wife ;  for  if  the  words  be  true,  she  must  ^^j^  |  fg^^ 
necessarily  be  a  whore;  but  if  the  words  had  been  spoken  248.  Saik.  69Sr 
adjectively  only,  as  ^^cuckoldlyknave,"thereperhapsitiiiight  ?^.ffgA 
have  been  otherwise  (a).  I7  vin«r  598. 

(a)  Contr.  Cro.  Car.  839.  2  Rol.  Ab.  296.  1  Stra.  471*  545. 

^ULKLY  r.  HoARE,  olios  Earlesman. — In  C.  B.  (  C.  64.  ) 

Semb.  S.  a  1  Mod.  186. 

Debt  upon  a  bond  against  the  defendant  as  administrator  of  To  debt  on 
the  obligor.     The  defendant  pleads  that  the  plaintiff  had  a  ^^  an  admi- 
8tatute-staple(I)  of  1001.  against  the  testator,  and  that  he  had  ""^[S^sfi^d^ 
but  40/.  assets,  which  was  not  sufficient  to  satisfyjthat  statute,  statute-staple: 
The  plaintiff  replies  that  the  statute  was  burnt.      The  de-  a  replication 
fendant  demurs ;  and  it  was  argued  by  the  plaintiff,  that  a  [u{^^j^^»» 
statute  that  is  not  in  being  «haU  not  be  pleaded  in  bar  to  an  held  good. 
action  of  debt  upon  bond ;  and  though  the  statute  be  inroUed,    (i)  statute 
yet  the  party  can  have  no  benefit  of  it  if  the  scriptum  obliges  "SodL^fsa. 
4oritcf»belo8t  (Dy.  180);  andso  tohimit  is  as  if  th^e  were  no 
statute  at  all :  but  it  was  answered,  that  although  the  scrij^um 
Migaiorium  be  lost,  yet  as  to  him  that  pleads  it,  'tis  all  one ;  for 
4f  so  be  *  the  plaintiff*  had  replied  there  had  been  no  such  sta-  [    *  49     ] 
ittte,  tbe  defendant,  if  they  had  been  at  issue,  could  not  have 
^produced  the  scriptum  obUgatariuMj  but  must  have  had  it 
certified  out  of  Chancery ;  and  there  are  writs  in  die  register 
io  that  purpose ;  and  the  difference  is,  when  the  party  him- 
self that  is  the  conuzee  is  to  make  use  of  it,  he  shall  not  take 
advantage,  but  by  producing  the  scriptum  obligatorium;  but 
•a  stranger  may  have  it  oertihed  without  that  when  he  pleads 
it(S).    Atkins^  3\}sAce, — Itwillbeahard  case  for  the  plaintiff,  (2)2Stra.i034. 
if  so  be  the  tcuth  be  that  the  statute  is  burnt,  that  yet  it  shall 
be  in  being  to  bar  him  of  his  debt  upon  the  obligation,  and 
yet  he  is  utterly  incapable  of  having  any  benefit  by  it,  so  that 
he  shall  lose  both  his  statute  and  obUgation  too.     VcwghaUy 
Justice.  — ^The  inconvenience  will  be  as  great  on  the  olher  hand; 
for  if  the  plaintiff  should  recover  upon  this  obligation,  per- 
haps he  may  be  sued  afterwards  upon  the  statute,  which  for 
aD  that  he  knows  may  be  in  being.    Atkins^  Justice. — Then  he 
should  have  traversed  it,  and  then  it  might  have  been  tri- 
'6d{d).    'Cktria  nduisare  vult.     ^6ia  if  un  action  de  debt   Debt  lies  on  a 

Btatate -staple 

(a)  ffhe  plaintiff  had  jQdgment1)y  &e  ligee,  tbe  present  pMctioe  of  the  coinrtB 

opinioBBtfthvea justices againstVaughan.  (which  dii^>tinses  with  die  necesaity  of 

i&  C.  1  Mod.    But  supposing  the  statute  a  profert  in  such  instances)  would  lead 

in  this  case  to  have  been  burned  by  ac-  to  a  different  decision, 
cident  or  without  the  consent  of  the  ob- 
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under  the  seal    poet  estre  port  suT  sta4tU€'Staple  q'  est  seale  ove  le  seaie  del 

of  the  party.        party  (b), 

(b)  Ace.  Aston  Ent  223,  237.  2  Mod.      the  seal  of  the  party  is  not  affixed.    1 
Ent  243.  Cro.  El.  494.     But  not  where      Rol.  Ab.  599.  Giib.  Debt,  394-5. 

(  C.  55.  )  FoxE  V.  Smith. 

Where  the  wife  WiLLiAM  Remer  was  seised  of  copyhold  lands  that  were  de- 
ls endowed,  of  a  scendifole  secufidum  gavelkind^  and  the  wife  endowable  of  a 
hoTd  lands^e^"  moie^.  W.  has  issue  Henry  by  one  venter,  and  Joseph 
scendibie  in  the  and  Elizabeth  by  another  venter :  William  dies,  the  wife 
nature  of  gavel-  enters  into  a  moiety,  the  two  sons  ;enter  into  the  other  moiety, 
sonsbydifferent  ^^^  were  admitted  to  the  reversion  of  the  wife's  moiety :  Jo- 
venters  are ud'  seph,  the  SOU  by  the  second  venter,  dies;  the  wife  dies, 
mittedtothere-  The  question  was,  Whether  this  admittance  to  the  reversion 
moiety  and*  the  ^^^^  ^o  attach  it  in  the  brother,  as  that  the  sister  shall  have 
son  by 'the  se-  it  before  the  half-brother:  and  it  was  argued  by  fFaller,  that 
condwnjgrdies;  she  shall  not;  for  it  is  found,  that  after  the  deat^  of  the  fa^ 
filfn*?^™*!^-  ther  the  mother  entered,  and  so  the  son  was  never  seised;  so 

shall  not  cause  a    ,•..  •  ,  «  -ito-i  i 

potsessiofratris  that  this  case  IS  Stronger  than  the  case  1  Inst,  ol  a*  where 
in  him,  so  as  to  the  SOU  enters,  and  endows  the  mother,  and  yet  that  shall 
take^(af  ^*^'   ^^  defeat  his  possession,  that  there  shall  be  no  possesswjra^ 
3 Leon.  69.      tris.     Baldwin  for  the  defendant,  the  daughter:  for  it  be- 
ing found  that  the  son  was  admitted,  it  shall  be  intended  ac- 
cording to  the  custom,  and  then  the  estate  shall  be  guided 
%    by  the  custom,  and  not  by  the  nsles  of  common  la\^ :  and  he 
[    *  46     ]  cited  two*cases,  where  the  attaching  of  a  reversion  upon  an 
8  Term  Rep.    estate  for  life  does  seem  to  be  a  sufficient  seisin  to  convey 
498  9^^*'*  P-     the  land  to  the  heir  of  hnn  in  whom  the  reversion  was  sa  at- 
tached, viz.  Cro.  Car.  411.  Roll.  tit.  Discent,  623.  Godfrey 
V.  Bullock,  And  Vaughan  said,— :AI1  customs  are  contrary  to 
the  common  law,  and  therefore  shall  be  taken  strictly;  and 
here  is  no  custom  found  that  a  reversion  shall  descend  in 
Cro.  Car.  411.    gavelkind  {b).     And  AthmSy  J.  said, — That  in  those  cases 

cited  by  Baldwin,  there  was  no  maxim  of  the  common  law  as 
here  is,  viz.  possessio  fratris,  Sfc,  and.then  he  that  takes  ad- 
vantage of  it  must  be  quaUfied  according  to  the  common  law. 
Judgment  contra  (lafilej  def*  nisi  causa.  . 

(a)  Hence  it  is  tlie  entry  and  not  MSS.Haigr.  Co.  Lit  14  b.  n.-5. 
the  admittance  which  occasions  a  posset'  (6)  That  remainders  and  reversions  of 

siofrairis  of  a  copyhold.    Dy.  291,  pi.  gavelkind  lands  are  partible,   see  Dy. 

69.  Watk.  Copyholds,  1  Vol.  p.  387,  2d  128,  pi.  58.  3  P.  Williams,  63.    Watk. 

edit.  Watk.  Descents,  p.  69,  81,  notes,  Descents,  231. 
3d  edit    Viner,  Copyhold,  C.  e.  Hale 

(  C.  56.  )  Mayne  r.  Digle. — In  C.  B. 

Words,  charg-  The  plaintiff  declared  that  there  was  a  colloquium  circa  oh» 
jng  a  criminal  sesstoncm  and  encompassing  of  Ed.  Cooper's  house,  in  order 
JJ^y'l^^J^y*  to  the  breaking  of  it  open,  and  robbing  it;  and  that  the  de- 
act  done  in  pur-  fendant  did  say  of  the  plaintiff  and  another,  '^  It  was  Thomas 
suance  of  it,  arc  Mayne  and  J.  Disne  that  were  about  to  rob  Ed.  Cooper's 


IK  COMMUNI  BANCO.  46 

house."  It  was  moved  in  arrest  of  judgment,  that  the  words  not  actioimbie. 
are  not  actionable,  because  they  do  intend  but  a  design,  and  ^'  ^y™-  ^^• 
nothing  acted,  j^tkins,  Justice. — The  words  are  actionable ; 
for  when  they  charge  the  plaintiff  with  something  done, 
though  the  thing  be  not  absolutely  effected,  this  is  more  than 
a  bare  intention,  and  then  they  shall  be  actionable ;  as,  ^^  J.  S. 
lay  in  wait  at  Shooter's  Hill  to  rob  me;"  there  the  words  are 
actionable,  because  there  is  more  than  a  bare  intention,  (viz.  a 
lying  in  wait) :  if  the  words  had  been  spoken  alone,  they  had 
not  been  actionable,  because  then  they  had  denoted  nothii^g 
but  a  bare  intent;  but  here  the  words  are  pinned  upon  the 
coUaguium,  and  by  way  of  answer  to  it,  and  seem  to  imply 
something  of  action  done,  viz.  the  besieging  and  encompass- 
ing the  house;  and  this  case  is  stronger  than  my  Lord  Xum- 
leffs,  cited  in  4 Co.  16,  where  the  words  are,  **  My  Lord 
Lumley  hath  gone  about  to  take  away  my  life ;"  there  is  no- 
thing of  action,  unless  going  about  shall  be  intended  walking 
about,  and  so  moving  towards  it.  Fide  Roll.  1  Part,  51,  52, 
Eighth  case. 

Sut  by  Archer  and  Faughan  (Wylde  absente)  Judgment 
was  given  for  the  defendant ;  and  they  reUed  upon  Maton's 
case,  4  Co.  16 ;  and  Cro.  Eliz.  684.  But  they  agreed,  that 
if  the  words  had  implied  any  act  done,  they  would  have  been 
actionable;  as,  to  lie  in  wait  to  kill  a  man,  although  he  doth 
♦not  kill  him;  for  there  the  lying  in  wait  is  indictable.  Cro.  [  *  47  ] 
Car.  140.  If  he  had  positively  affirmed,  that  they  had  been 
of  the  number  of  those  that  besieged  the  house,  it  had  been 
indictable ;  but  upon  the  plaintifi^'s  own  shewing  it  was  im- 
possible to  intend  by  the  words  that  he  was  of  the  number 
of  them,  because  he  says  it  was  per  guosdam  malefactores 
adhuc  ignotos.  Another  reason  was,  because  it  is  not  aver- 
red that  the  house  was  besieged,  or  beset,  and  then  it  is  im- 
possible the  plaintiff  should  be  ever  punished,  by  reason  of 
those  words,  lelv.  22.  Hob.  6.  And  per  Faughan, — It  is 
not  enough  that  the  words  do  charge  him  with  any  kind  of 
action,  as  going  with  an  intent  to  he  in  wait ;  but  it  must  be 
such  a  kind  of  action  for  which  a  man  is  indictable.  •Jud'  pro 
def(a). 

(a)  See  HarrUon  v.  Stratum^  4  Esp.  is  punishable  by  indictment,  see  Sufion's 

Rep,  219.  1  ^ner  Ab.  438,  442.    Com.  case,  R.  T.  Hardw.  370.  Higghu's  case, 

D^.  Action  for  Defamation,  F.  12.  .When  2  East,  5. 

a  criminal  intention  coupled  with  an  a^t  ; 

Lady  Brooke  «?.  Thomlinson. — In  C.  B.  (  C.  57,  ) 

The  plaintiff  brought  a  writ  of  dower,  to  be  indowed  of  the    The  statute 
moiety  of  the  manor  of  Cooling  and  several  other  lands  of  the  ?J^^?"'  ^gUhi^* 
nature  of  gavelkind  in  Kent.     The  defendant  pleads  the  sta-  obtain  lands  in 
tute  of  31  H.  8,  c.  3,  whereby  these  lands  amongst  others  Kent,  extends 
were  disgavelled.     The  question  was,  Whether  this  collateral  °'**?i^g^y!Iijt 
custom  of  indowing  with  a  moiety  be  taken  away  by  the  sta-  JJla  nnt  ?o'the 
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cuttom  efdevifr-  tute  OT  no?  Broome  pro  querenie,  que  newiyy  and  that  it  shall 
rtif  ^^d^***^  *^*®^  nothing  but  the  custom  of  descent,  whereas  it  was  par- 
a  moiety.  ^Harg.  ^^^^  inter  jiHos,  to  make  it  descend  to  the  eldest  son;  and 
Ca  Lit.  140  b.    that  for  these  reasons, 
I^'^^i'i.^^  !•  The  title  meddles  only  with  descent,  and  no  other  cus- 

Gavelk.  B.  1,       .  •' 

C.  5,  p.  75,  2d    ^^"** 

edit  2.  The  first  clause  of  the  statute  principally  respects  the 

descent ;  for  the  words  are,  ''That  they  shall  be  cleany  change 
ed  from  the  nature  of  gavelkind,  and  shall  descend  as  lands 
at  common  law;"  so  that  the  words  ''clearly  changed,'*  &c. 
shall  be  intended  clearly  changed  as  to  descent,  by  reason  of 
the  preoed^At  and  subsequent  words,  which  interpret  those, 
for  statutes  must  not  be  construed  by  piecemeal* 
S»  Though  the  custom  of  descent  be  often 
there  is  not  one  word  in  the  statute  that  doth  mention  any 
other  custom ;  neither  is  there  one  word  of  the  statute  that 
speaks  of  customs,  but  only  of  custom  in  the  singular  nunn 
ber. 
L  *48  ^  ♦4.  There  are  several  beneficial  customs,  viz.  1.  They 
are  not  forfeitable  for  murder  or  felony.  2.  The  husband 
shall  be  tenant  by  the  curtesy  without  issue.  3.  Devisable 
before  the  statute  of  3S  H.  8.  4.  The  wife  shall  be  indow- 
ed  of  a  moiety  quamdiu  casta  vixerit,  5.  Not  forfeitable 
upon  a  cessavit.    6.  An  infant  at  fifteen  may  alien. 

And  it  cannot  be  intended^  that  those  gentlemen  that  made 

suit  for  the  statute  should  intend  to  have  those  beneficial 

customs  taken  away.   And  Wylde^  J.  cited  a  case  adjudged 

(i)5'.c.Hardr.  Pasch.  16  Car,  2  (1),  in  the  King's  Bench  between  Wisenum 

T^ Raym^s/^*  and  CottoHy  where  it  was  resolved,  that  the  custom  of  devis- 

76.  '     ing  was  not  taken  away ;  and  the  reason  there  given  by  the 

Court  was,  because  these  collateral  customs  are  not  wrapped 
The  essence  of  up  in  the  gavelkind,  but  in  the  customs  of  Kent :  and  it  was 
Sm^lhe^'  ^*^^»  *^**  these  collateral  customs  are  not  essential  to  the 
either  customs  gavelkind,  but  are  collateral  customs  that  are  in  those  lands 
are  coiiatera].  that  are  gavelkind ;  but  it  is  gavelkind  only  as  it  is  departL* 
R^*  a*ifi^  ble  among  heirs  male.  Fide  1  Inst.  140  a.  And  it  was  re- 
5, 6/7,  notes,  solved  per  Curiam^  that  the  statute  extends  only  to  alter 
ButseeiMf/,      the  descent,  and  as  for  the  other  collateral  customs  leaves 

them  as  they  were  before.    •Jud'  pro  quer\  as  to  that 
point  (a). 

(a)  Post,  Randall  v.  RichiU,  C.  125,  428.  Bac.  Abr.  Gavelkind,  (B). 


C.  125. 
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Earl  of  Pembroke  v.  Staniel.  (  C.  58*  ) 

The  defendant  said  of  the  plaintiff,  "  The  Earl  of  Pern-   Word,  m  *«©- 
broke  is  of  so  little  esteem  in  the  country,  that  no  man  of  re-  ^^^^^ 
pntation  hath  any  esteem  for  him ;  he  is  a  pitiful  fellow,  and  which  wo2a  not 
no  man  will  take  his  word  for  two*pence ;  and  no  man  of  re-  he  so  in  the 

_____  n  of  a 


putation  values  him  more  than  I  value  the  dirt  under  my  feet."  "  *  eummc 
ilesolvedjp^r  Cur\  that  the  words  are  actionable  upon  the  J^"*^^*^- 
statute,  though  in  the  case  of  a  common  person  they  are  not 
actionable.  And  it  was  said  j9^  Tluisdefi, — ^That  if  words  be  if  words  spoken 
spoke  of  a  peer  of  the  realm  that  are  actionable  in  case  of  a  ®^*  ^  ??"?* 

.  i_  i_    ^i_  T_  •       1      ^        -  av      "C  actionable  in 

common  person,  the  peer  hath  his  election  to  sue  upon  the  the  case  of  a 
statute,  or  otherwise.     Sir  Francis  North  cited  the  Marquis  common  penon, 
o(  Dorchester's  case  (1),  where  these  words  were  resolved  to  ^®  ™*^thB^taL 
be  actionable  upon  the  statute,  viz.  **  He  is  no  more  to^be  or  otherwise. 
valued  than  that  dog  that  lies  there."  (i)  i  Lev.  us. 

Pottf  p.  218. 
(a)  F«ipof<,C.235,227,229.  BuIIer      Scand.    Mag;  (B).  8    Wooddes    Lett 
Nl.  Pri.  p.  4.   3  Bl  Com.  123.  Bac.  Ab.      173-4. 

Anonymus. — In  B.  R.  (  C.  59.  ) 

Smh,  S.C,2 Lev.  72.  SKebL  116.  Coclr  v.  Crou. 

A.  AND  B,  are  obhged  to  C.    A.  dies,  and  makes  D.  his  ex-  The  obligee  [on 
ecutor,  who  dies  and  makes  C.  his  executor;  C.  sues  B.  for  *''°*?i?"?-i'*5! 
the  debt.    B.  pleads  the  matter  supra,  and  says,  that  diver^  u^executor  of  ^ 
sabona  et  cataUa  of  A.,  the  first  testator,  came  to  the  hands  <he  executor  of 
of  C.     But  it  was  ruled  against  B.  because  he  did  *  not  say  [    *  50     } 
ad  valeniiam  debiti^  and  perhaps  the  goods  were  but  of  the  one  of  the  ob- 

valueofSrf.  Ugois,  may  sue 

the  8urvi?or,  un- 
less it  appear  that  he  has  received  satisfaction  out  of  the  assets  of  the  deceased(a}. 

(a)  See  the  other  reports  of  this  case     cutor8,(A)9.  2  Show,  401.  R.T.Hardw. 
referred  to  above,  and  Bac  Abr.  Exe-      133. 

Beale  v.  Baldwin  &  Broadway, — ^In  C.  B.  (  C.  60.  ) 

The  plaintiff  brings  a  replevin  against  the  defendants.     One    where  defend- 
pkads  nan  cepit;  the  other  pleads,  that  it  was  his  freehold.  ^^  plead 
The  plaintiff  is  nonsuit  against  one,  and  gets  a  verdict  against  J^^^|^j"„. 
the  other.     Resolved,  that  the  nonsuit  against  one  biefore  suit  against  one 
judgment  dischargeth  both ;  and  cited  Hob.  70, 180  (a).  before  judgment 

(a)  Vid,  1  Wms.  Saund.  207  a.  n.  (2).  DougL  169,  n.  3  Term.  Rep.  662. 

Palmer  r.  Brethon.  (  C.61.  ) 

Trespass  Q^a!re  clausumfregU.    The  plaintiff  (inter  alia)    Trespass 
declares  for  cutting  down  his  hedges,  andfraxinos  suascepU.  for  entering 
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piidndir's  close  Moved  in  arrest  of  judgment  because  he  doth  not  set  forth 
?f^^^J«*,T*y  the  number  of  ashes ;  and  cited  the  5  Co.  84.  But  the 
without  setting  Judges  were  of  opinion,  that  it  is  but  matter  of  form,  and  is 
forth  the  num-  helped  after  a  verdict,  per  18  Eliz.  and  the  new  statute,  (not- 
b^:  held  good  withstanding  the  judgment  of  Playters  case,  which  they 
Where  the  Seemed  to  question  in  point  of  law).  Judge  Wylde  gave  this 
pWntiffmay  ai-  reason  why  it  is  but  matter  of  form,  because  he  might  have 
lege  whatnMtt-  alleged  what  number  he  pleased,  and  should  recover  so  ma- 
the  omudoTof  ^1  *s  he  proved ;  and  they  cited  2  Cro.  435,  where,  after  de- 
number  ia  mat-  liberation,  it  was  adjudged  contrary  to  Playters  case.  And 
terof  formo^.  whereas  it  was  objected,  that  no  attaint  would  lie  against  the 
^  ic .  |)er    I  ,  j^py^  jjy  reason  of  this  uncertainty ;  it  was  said,  that  an  at* 

taint  would  lie  against  them  well  enough,  if  they  gave  exces- 
sive damages.  And  for  the  pbjection,  that  the  defendant 
could  not  plead  it  in  bar  to  another  action  for  the  same 
trees  (a),  it  was  said  (by  Wylde)  that  he  might  well  enough, 
with  an  averment  that  they  ai*e  the  same.  But  it  was  agreed 
by  the  Court,  that  the  party  might  have  demurred  before  is- 
sue^ and  have  shewed  this  for  cause  (6). 

(a)  r2£}.  2  Ld.  Raym.  1410.   4  Burr.      329.  2  Ventr.  174,73.  lStr.637.  Bam. 
2455-6.  Buller  N.  P.  S4.  276.  Buller,  84.  3  Wils.  292.  2  Bos.  & 

(6)  Post,  C.532, 140.  IVentr.  53,  272,      PuL  265.  7  Taunt.  643. 

(  C.  62.  )  Daniel  &  Ux'  t?.  Sterlin. 

No  action  lies    The  plaintiffs  bring  their  action  for  these  words  spoken  of 

w^^whorc,  *^  ^^^  **  f^"^  several  times. 

unless  special  '       !•  "  Thou  art  a  Common  whore,  and  thou  wilt  play  the 

whore  with  any  man  for  thy  profit." 
[    *  51     ]      *2.  "  Thou  art  a  whore,  and  playedst  the  part  of  a  whore 
damage  be  al-    with  J.  S.  and  didst  lie  with  him  as  with  thine  own  husband." 
leged.  3.  He  spoke  the  same  words  to  a  third  person,  viz.  ^^ShjS.is 

a  whore,"  &c. 

4.  ".She  is  a  common  whore,"  &c.  nt  supra. 
Resolved,  that  the  action  will  not  lie ;  but  she  ought  to  sue 
in  the  Spiritual  Court ;  for  this  matter  of  scandal  appertains 
to  their  conusance ;  for  if  the  defendant  would  "justify  here, 
we  cannot  properly  take  conusance  of  the  matter;  though  of 
late  the  course  is,  if  special  damages  be  alleged,  the  action 
will  lie ;  >but  here  is  no  allegation  of  special  damages ;  and  if 
the  words  were  true,  the  crime  doth  not  subject  .the  party 
to  any  temporal  punishment  (a). 

(a)  Ante,  C.  51.  Post,  C.  99,  302,  342.     What  special  damage  is  sufficient,  see 
Moore  v.  MeagJter,  1  .Taunt  39. 

(C.62b.)  ^ — 

whenan award  Per  Curiam:  If  two  parties  do  submit  themselves  for  all 
of  all  matters,  matters  in  difference  arising  before  the  first  of  June;  if  the 
not  indu^eTin  arbitrators  make  an  award  of  all  matters  till  the  time  of  the 
the  submission,  award,  which  is  in  July,  if  no  new.  matter  arise  after  the  ficst 
c.  m:  llioi.  of  J"»e,  it  is  good  enough. 

309.  Com.  Dig.  Arbitr.  E.  2,  10. 
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Also  if  the  arbitrators  award,  that  the  parties  shall  give  An  award 
mutual  releases,  it  is  an  award  for  both  parties  of  both  sides,  p^  mutual  re- 
and  shaU  bind.    In  C.  B.  "^  <^  <")• 

(a)  Pottf  C.  160»  290,  450,  632.  Keen  v.  Goodwin,  Bunb.  250.  2  Wins.  Saund. 
293,n.(l). 

Brueeton  v.  Right. — In  C.  B.  (  C.  63.  ) 

The  defendant  justifies  for  common,  from  the  carrying  away    Prescription 
of  the  co'm  till  it  was  resowed  with  grain.     The  plaintiff  re-  ^m^^aurv- 
plies,  at  the  time  of  the  trespass  supposed,  that  it  was  sow-  ing  away  of  corn 
ed  with  turnips.     The  opinion  of  the  Court  was,  that  it  was  ^  the  land  was 
not  such  grain  as  was  intended  in  the  prescription.  ^f^m^  held, 

that  turnips  are 
not  grain  within  the  prescription. 

'   Shute  v.  Higdon. — In  C.  B.  r  Q^  54,^  ^ 

Continued  from  p.  27. 

This  Term  the  Lord  Chief  Justice  Faughan  gave  the  opin-  Upon  accept- 
ion  of  the  Court  for  the  plaintiff.  And  whereas  there  were  ance  of  a  second 
three  questions  made  by  the  counsel,  he  set  two  of  them  ^J^^^  the^tron 
quite  out  of  the  case,  viz.  1st.  Concerning  the  value;  for  he  of  the  first  bene- 
said,  let  the  value  be  what  it  will,  the  patron,  if  he  pleases,  fice  may  present 
may  present  upon  the  taking  of  the  second  benefice ;  but  no  ^hat^it  maW«)! 
lapse  should  incur  against  him  without  notice,  unless  the  But  lapse  shall 
first  benefice  were  of  the  value  o{Sl.per*anntim,  and  so  with-  [  *  52.  ] 
in  the  statute;  for  then,  the  benefice  being  void  by  act  of  not  incur  against 
parliament,  he  is  to  take  notice  at  his  peiil.  2d.  The  ques-  ^  without  to-. 
tion  concerning  the  reading  of  the  articles,  how  it  ^ould  re-  ^l  i^^^e  be 
late,  was  not  to  the  purpose ;  for  the  defendant,  by  the  taking  of  the  value  of 
of  the  second  benefice,  had  absolutely  lost  the  first;  so  that  ^M*)- 
the  patron  might  present  if  he  pleased :  and  he  said,  the  dif-  gec^TbenSice* 
ference  is  betwixt  not  subscribing  the  articles,  and  not  read-  is  void abinith^ 
ing  of  them;  for  if  he  had  not  subscribed,  then  he  had  never  ^y^<^  subscrib- 
been  legally  instituted  and  inducted ;  and  so  had  never  had  ^^nce^cx^' 
the  second  benefice,  and  then  that  would  not  have  avoided  fore  will  not  Ta- 
the  first;  but  here  he  was  legally  in  possession;  though  by  cate  the  first  (c). 
his  neglect  in  not  reading  the  articles  he  hath  lost  it  again,  cond  benefice  by 
and  so  is  ousted  of  both ;  for  he  hath  lost  the  first  by  taking  not  reading  the 
the  second,  and  hath  forfeited  the  second  by  not  reading  tlie  articles  does  not 
articles  (tf):  and  he  said  that  in  case  of  not  reading  the  arti-  cumbent**toihe 
cles,  lapse  should  have  incurred  against  the  patron,  without  first  which  he 

hadforfeited(</). 

(a)  Com.  Dig.  Esglisc,  N.  5.    3  Atk.  (r)  Vaiigh.  133.    Hob.  168.    2  Gibs. 

455.  4  Taunt.  831.    Vaugh.  131.  Post,  Cod.  803,  n. 

C.  253.  {d)  Vaugh.  133-4. 

(6)  2  Gibs.  Cod.  946,  n..  1st  ed.  V.  N.  (e)  The  forfeiture  of  a  liring  by  not 

B.  83,  n.  4(0.  edit    Cro.  Car.  357.  Dy.  reading  the  articles   is  relaxed  by  23 

237  a.  ^47  b.  4  Co.  75.  Pott,  C.  253.  Geo.  2,  c.  28,  s.  2. 

E 
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When  a  benefice  notice,  had  not  the'statute  made  special  provision  for  notice; 
h  vacated  by  not  and  he  Seemed  to  incline^  that  not  reading  the  articles  should 
hJcuw  agahist^^  ^^^  make  the  benefice  void  ab  initio;  hut  thewstatute  is,  that 
the  patron  with-  admissions,  institutions,  and  inductions,  made  contrary  to 
o^o^ce(f),  the  act,  shall  be  void ;  now  he  that  doth  not  subscribe  is  not 
reading  do^s  not  i^^stituted,  &c.  according  to  the  act,  and  so  it  is  void  ab  inim 
vacate  the  bene-  tio.     Jud'  pro  qu€r\  per  Cur'  (g). 

fice  ab  initio. 

^  (/)  Com.  Dig.  Etglise,  H.  9.  N.  11.         (g)  Fid,   Moor,  448.   2  Gibs.  Cod. 

Post,  C.  253.  945  n.  2  Wils.  174,  200. 

(  C.  65.  )  Lacy  v.  Harris. — In  C.  B. 

Thesheriffmay  An  Accedos  od  Curiam  was  delivered  by  the  sheriflTs  bw- 
d^^Zi!^'  ^^^^5  and- Ford,  the  steward  of  Chafford  hundred-court  kt 
by  his  bailiff;  Essex,  refused  to  allow  of  it,  because  the  sherifi*  did  not 
although  the      come  in  propria  persona,  as  it  seems  he  should,  by  Cro.  Eliz. 

wrif*rfutehi8  ^^-  ^^^*-  ^**-  ^^®^'  18.  But  the  prothonotary  informed  the 
penonai  attend-  Court,  that  the  Constant  practice  is  for  the  sheriff  to  send  it 
•nee.  The  mi-  by  his  bailiff.  And  they  took  a  difference  between  a  redisseisin 
a^BhJriff  ma^^be  ^"'^^  partition,  &c.  where  the  sheriff  is  judge,  and  this  and 
exerdsed'by  ^  Other  cases  where  his  office  is  but  ministerial.  And  Judge 
deputy.  Pott,  c.  fFyUle  said,  there  may  be  great  inconveniences  if  the  sheriff 
483  Bac!^!\r'  "^^^^  8^  *^  person ;  as  if  he  should  have  several  writs  of  a^cce^ 
Sh^flr,  (H)  s.  ^^^  ^^  ^^'f'  directed  for  several  Courts  at  a  grtat  distance^ 
3  Kebi.  249.  kept  the  same  day,  it  would  be  impossible  for  him  to  exe- 
Noy,  107.         ^^^g  them :  and  whereas  it  was  objected,  that  the  words  of 

the  writ  are  Quod  accedat  in  propria  persona,  &c.  it  was  an- 

The  execution  swered,  that  in  many  cases  the  execution  of  writs  varies  from 

[    *  63     J  the  verbal  direction  of  them ;  as,  to  chuse  parliament-*men, 

of  writs  often     the  Writ  is  Duo  MiliteSy  &c.  and  yet  good  esquires  do  very 

ii?«3m?e"don  ^^^^  ^^^  *^®  ^^"^5  »"^  ^^  *^®  ^^^  of  right  is  34.  Milites, 
of  them.  and  yet  other  persons  will  sei*ve;  and  so  in  this  writ  it  is 

Hob.  3,  in  ossnmptis  tecum  4  militibus,  mes  nebesoigne  esire  Chivaliers, 
Ki^B\^^%'  Nat.  Brev.  18.  And  the  steward  was  ordered  to  take  care 
4sa.  *  that  the  party  had  restitution  of  his  money  taken  upon  the 

execution,  or  otherwise  they  would  grant  an  attachment 

Partition  made  against  him  for  disobeying  the  writ.  And  in  my  Lady  fFin* 
by  the  under-     ^^-Vcase,  in  Trin.  Term  last,  a  partition  was  made  by  the  un- 

*"^  der-sheriflp;  and  because  there  could  be  no  objection  against 

the  equality  of  it,  the  Court  would  not  award  a  new  writ  (a). 

(a)  Ftd^Cro.  El.  10.  Lit  a.  248.  Co.      The  under-sheriff  is  enabled  to  make 
Litin  a.  Bac Abr.  Joint  Tenants,  (I)  7.      partition  by  8  &  9  Will.  3,  c.  31,  s.  4. 

(  C.  66.  )  Layworthy  v.  Chichester. — In  C.  B. 

DecUration  ai-  The  defendant  was  an  administrator;  and  the  plaintiff claim- 

b^cfendant*to  ^^^  *  ^*^*  ^^™  *^®  intestate,  the  defendant  (upon  a  good 
pay,  "if  the  Consideration)  did  promise,  if  the  plaintiff  would  make  his 
plaintiff  would  debt  appear,  that  he  would  pay  him;  and  avers  that  he  did 
roakeUs ^t    j^^^  |^  appear.    The  defendant  pleads  nonassmmpfii,  and 
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ain- 


'prove 


found  for  the  plaintiff;  and  moved  in  arrest  of  jugdment,  avers  that  piai 
that  the  averment  was  insufficient,  because  he  doth  not  say  ll^Ilfll"t!lM 

.,.  -r%        •  iii'^  It  appear:    neia 

how  he  made  it  appear.     Jout  it  was  resolved  to  be  good  good  after  ver- 
enough ;  because  he  must  make  it  appear  in  the  same  action,  d»ct  without 
or  else  the  jury  could  not  have  found  for  him,  and  cited  p^^7*a  1?6. 
2  Cro.  188.    10  Ed.  4,  11.   And  Serjeant  jBa/dti^m  cited  a 
case  between  Bratt  v.  Pretiiman,  in  B.  R.  Trin.  17  Car.  2  (1),    (i)  Semb,  s.c. 
where  the  promise  was  to  make  it  appear  by  oath,  and  he  ^jf  T.  Ray.iss. 
made  affidavit  before  a  Master  of  Chancery,  and  it  was  re-  defen'^rto  ^ 
solved  to  be  good  enough;  because  there  was  a  set  form  pay.iftheplaia- 
limited,  viz.  by  oath  (i);  but  proof  generally  shall  be  intend-  Jiff  "shall  make 
ed  by  a  jury,  and  making  it  appear,  and  proving  are  the  same  peL,"6r*  pro^ 
thing.  Ju(V pro  quer'  Vide  2brownl.  67.  Bulst.  3d  Part,  56.  if  generally, 
Hob.  9S.  [2  Rol.  594.  Latch,  96.  11  Co.  59.  1  Rol.  206.1      «h«w  »,e  intend- 

cd  of  proof  in  an. 

action  (a), 
(a)  Ace.  ftost,  C.  136.  Wilson  v.  Doiw,  (6)  On  the  effect  of  an  agreement  to 

and  Trtwerse  v.   Meres,  Sir  T.  Raym.  refer  a  dispute  to  the  oath  of  the  party, 

82.  Com.  Dig.  Assumpsit,    B.  4.  Such  see  further  Knight  v.   Rushworth,  Cro.  ^ 

a  conditional  promiee  will  be  evidence  El.  470.    Stevens  v.   Thacker,   Peaka, 

against  the  defendant  in  an  action  upon  188.    Garnet  v.  Ball,  3  Starkie,   160. 

the  original  debt.    Semb.    Hyleing  t.  Post,  p.  133. 

Hastings,  1  Ld.  Raym.  389,  421. 

Lister  v.  King. — In  C.  B.  (  C  67.  ) 

The  plamtiiF  brings  trespass.     The  defendant  justifies,  be-   Defective  state- 
cause  that  he,  and  those  whose  estate  he  hath  in  Black-acre  ™*"^  ^^  *  ^^^ 
time  out  of  mind  habuerunt  viam  pedestrem  et  quoddam  chi-  ^  ^*^" 
mmum  ad  fugand'  et  refugQnd\  and  doth  not  say  averia. 
The  plaintiff  demurs.  Serj.  fVilmot  pro  def. — That  a  bar 
shall  be  good  to  a  common  intent,  and  so  averia  shall  *be  [    ?54<     ] 
supplied  by  intendment;  and  cited  S2  H.  6,  5.  Bro.  Count, 
40.     1 1  H.  6,  5.    28  H.  6,  13.     Faughan,  C.  J.  —  If  there 
could  be  no  prescription  but  for  all  sorts  of  cattle,  perhaps 
then  it  might  be  supphed  by  intendment  that  averia  shall  b^ 
intended;  but  it  is  possible  the  prescription  might  be  for 
some  particular  cattle,  as  sheep,  or  swine :  besides,  here  \s 
no  context,  because  here  is  no  substantive ;  and  it  is  so  un- 
certain that  no  issue  can  be  taken,  and  so  it  cannot  possibly 
be  helped.     Per  Cur'  Judgment  pro  Qtier\ 

HuBAND  «?.  Cooke.  (  C.68.  ) 

Trover  jwo  centum  ponderatis  {snei,  Anglice,  brass,  and  no  Bad  Latin. 

Anglice  for  ponderatis ;  and  judgment  arrested,  for  the  jury 

cannot  tell  what  damages  to  give  (or  ponderatis:  and  a  case 

was^  cited  in  the  King's  Bench,  where  it  was  pro  duobus  one-- 

ril  lance  J  Anglice  horse-loads  of  wool,  and  good,  because  of 

the  Anglice:  and  it  was  said  that  uBnei  here  was  an  adjec-  2  Roll  ii7. 

tive;  but  Faughan  said,  tliere  might  be  hoc  ^Bneum^nenei  of 

the  neuter  gender  ;  and  judgment  per  Cur*  was  arrested  (a). 

(a)    Vid.  post,  a  453,  5«7  b.  571,      gliee,  see  Gilb.C.P.  |S6, 137.  3  Hawk. 
«Mr^»0O7.     Am  to ttkiJm  of  Vk4n-     P.C.c^,  a.|8. 

K  2 
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(  C.  69.  )  Nightingale  r.  Lee.  Trin.  24  Car.  2,  Boi.  632.— In  C.  B. 

S.C.  SKebl.  171. 

An  executor  is  AcTioNof  debtis  brought  against  an  executor,  who  pleads,  that 
"""riito"  teke^"  he  had  first  notice  of  the  action  upon  the  27th  day  of  March, 
noriceofanorig-  &c.  and  not  before;  et  quod  ante  eundem  27  diem  Martti 
inai  sued  out  idem  (scU.  defendC)  plene  administravit  omnia  bona  et  catal- 
Sc 'count  "i***  ^  qucefuerunt  testatoris  tempore  mortis  suce,  quce  ad  mantis 
which  he  u  com-  *w<w  devencrunt  administrand' ;  and  the  plaintiff  demurs, 
morant;  but  ex-  because  he  doth  not  say  that  he  was  coimnorant  in  another 
press  notice  is  county ;  for  if  he  be  commorant  in  the  same  county  where 
***''*^*  the  original  was  sued  out,  he  is  to  take  notice  at  his  peril; 

and  the  plaintiff's  coimsel  cited  2  H.  4,  21,  and  Bro.  Assets, 
4,  where  the  defendant  pleads  that  he  was  commorant  in  ano- 
ther county,  and  then  sets  forth  that  he  had  not  notice  ante 
talem  diem,  &c.  And  Mellor  &  Overtones  case  in  this  Court, 
(1) AC.Carter,  Pasch.  19  Car.  2.  Rot.  491  (1),  was  cited,  where  the  defend- 
*^^-  ant  pleads  as  he  doth  here,  and  it  was  overruled  for  the 

plaintiff  in  the  vety  point:  but  it  was  said  on  the  other  side, 
that  it  was  unreasonable  to  make  the  executor  take  notice  at 
[  *  55  ]  his  peril  of  an  original,  thouffh  it  issue  into  the  same  *  coun- 
ty where  he  is  resident,  unless  he  were  summoned  by  the 
sheriff,  as  he  ought  to  be  by  the  writ,  or  some  way  or  other 
had  notice.  And  Fdughan,  Chief  Justice,  said,  he  had  con- 
fer)red  with  Judge  Hale,  and  he  said,  that  in  the  King's 
Bench  they  always  used  to  have  an  express  notice,  or  other- 
wise the  party  not  to  be  charged  for  any  thing  administered 
after  the  Prtecipe.  And  the  counsel  for  the  defendant  said, 
•  the  law  had  been  formerly  so  taken,  and  cited  Scarlets  case. 
Moor,  37,  678.  Bro.  Notice,  16.  2  Ander.  159,  160.  Fitz. 
Executor,  39.  Plow.  279.  Wylde,  J.  —  He  may  refuse  the 
executorship  if  he  will ;  and  if  he  take  it,  it  must  be  cum 
onere;  et  adjoumatur;  et  puis  Faughan  dit  q'  il  ad  confer  ove 
les  justices  de  B,  R.  et  q'  touts  agree  q'  expresse  notice  est 
requisite  coment  q'  le  party  soit  commorant  en  mesne  le  coun- 
ty, etil  dit  al  Serjeants  prendre  notice  de  ceo.  [Continued 
post,  p.  110]  {a). 

(a)  Aec,  Com.   Dig.  Administration,  C.  2.    Wentw.   Executors,  c.  9,  p.  146» 
edit.  1763.  Cent.  Shep.  Toucfast  479. 

(  C.  70.  )  Hartwell  t7.  Cole. 

Jo  say  that  A.  The  plaintiff  declares,  that  there 'being  a  communication  of 

oatT^'is  action-  ^^  ^'^  ^^  ^^^  ^*  *"^  *^®  proving  thereof'before  the  bishop, 
able  with  a  cd-  wherein  the  plaintiff  was  sworn,  that  the  defendant  spake 
hquium  con-  thcsc  words  of  him :  "  In  swearing  what  oath  Hartwell  hath 
pnwf^of  a  will  8^0"*  '^  ^^at  business,  he  did  swear  a  false  oath."  It  was 
before  the  ^  objected  that  the  bishop  hath  several  Courts,  as  the  Court  of 
bishop.  Audience,  &c.  which  have  not  cognizance  of  wills ;  and  then 

Cra  JacMSC^  *^  ^^  accuses  him  of  swearing  &lsely  where  he  could  not 
swear  judicially,  the.  words  wiU  not  be  aetionable.   .  But  it 
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was  answered,  that  the  bishop  hath  no  Court  of  Audience,  ^inst  9Z7. 
but  the  Arch-bishop  only. 

2.  It  M'as  objected,  the  proving  of  wills  is  not  before  the 
bishop,  but  before  the  chancellor.  It  was  answered,  that  the 
stile  of  the  Court  is  in  the  bishop's  name.  And  Archer, 
Justice,  said,  that  the  Bishop  of  Lincoln  doth  at  this  day  of- 
tentimes sit  in  Court  with  his  chancellor,  fFaller  mo\ed  in 
arrest  of  judgment,  and  cited  Yeh.72.  2  Co.  190,  436.  Hut- 
ton,  44.  Win.  2,  3.  Cro.  Eliz.  374.  375.  But,  per  Curiam, 
the  words  are  actionable,  as  the  plaintiff  hath  declared  set- 
ting out  the.communicatiour  Per  Wylde  and  Fdughan. — 
To  say  a  man  is  forsworn  in  the  King's  Bench  or  Common  YeW.  28. 
Pleas,  there  being  no  colloquium  of  any  cause  there  depend- 
ing, the  words  are  not  actionable,  for  it  may  be  in  common 
discourse  (a). 

(a)  Ante,  C.  17.     And  ■€«  the  cases  collected  in  Com.  Dig.  Action  for  Defiima- 
tion,  D.  7,  F.  18. 

— • C      56     ] 

Smallwood  «?.  Martin. — InC.  B.  (  C.  71.  ) 

A  WRIT  of  false  judgment  was  brought  to  vacate  a  judgment    Erroneous  en- 
given  in  the  county  court:  The  action  was  brought  tor  3/;  ^^^^^^^^ 
and  part  of  the  record  was,  that  quia  querens  non  replicavit  ^urt     ^  ^ 
idea  defendens  dimissa  est,     Serjeant  Turner  moved  to  set 
aside  the  judgment,  1.  Because  it  held  plea  of  above  40«. 
2,  Because  here  it  doth  not  appear  that  any  day  was  given 
to  the  plaintiff  to  reply.    3.  Because  he  saith  defendens  di» 
missa  est,  and  doth  not  say  eat  sine  die;  which  Wylde  said 
was  a  fatal  exception;  and  for  these  causes  the  judgment 
was  vacated. 

— -^- —  (  C.  72.  ) 

It  was  said  for  law,  that  money  due  by  award  may  be  attach-    Money  due  by 
ed(c);  but  if  it  be  upon  a  judgment  given  in  the  Courts  at  award  may  be 
Westminster,  or  if  an  action  be  commenced  for  a  debt  by  the  n^^oncy  due 
creditor  in  the  King's  Bench,  or  Common  Pleas,  it  is  not  lia-  upon  the  judg- 
ble  to  a  foreign  attachment  within  the  custom  of  the  City  of  mcntof  a  supe- 
London,     ^rfe  an/c,  Case  4.  "Noi^e^'L 

which  an  action  has  been  commenced  in  such  a  court  (6). 

(a)  1  Roll.   Ab.  552.  Cro.  El.  63.          (c)  But  not  money  awarded  under 
Dyer,  247  a.  marg.  a  rule  of  Court  Grant  v.  Hawding,  4 

(b)  1  Roll.  Ab.  552.  1  Ld.  Raym.      Term  Rep.  SIS,  n. 
727. 

MEMORANDUM.— That  upon  Saturday,  November  16th, 
the  King  sent  for  the  Seal  from  the  Lord  Keeper,  Sir  Orfan- 
do  Brii^nan,  and  bestowed  it  upon  the  Earl  of  Shqfinbury, 
whom  he  niade  Lord  Chancellor. 
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(    C.  73.    )  BOULS  f?.  HORTON. 

Continued  firom  p.  31. 

Whether  the  This  Tenn  the  Court  were  to  give  their  opinions  in  this  case, 
warranty  of  ten-  and  it  was  argued  by  all  the  four  judges:  And  fVylde  and 
ant  m  tail  with-    j^f/dns  arffued  for  the  tenant;   and  they  made  two  points  in 

outnssets,  will     .r.  f  J  r 

rebut  an  heir       *'"^  Case. 

from  claiming  1.  Lands  being  given  to  A.  and  the  heirs  of  his  body, 
!J/f/!Jr« "^"^nd  ^^  remainder  to  the  donor  and  his  heirs;  the  donor  dies, 
wijide :  Neg.  ^^^  A.  aliens  with  warranty  and  dies,  and  the  warranty  de- 
Vaughan,  c.  J.  sceuds  upou  the  heir  of  the  donor ;  whether  or  no  he  be  bar- 
and  Archer.       j-^^j  ]3y  |.j^jg  collateral  warranty? 

A  feoffVnent  is  2.  A  feoffment  is  made  with  warranty  to  the  use  of  the 
made  with  war-  feoffor  for  life,  the  remainder  to  the  use  of  J.  S.  for  life,  the 
'f  ti7  f*  ff*  T^  remainder  to  the  use  of  the  right  heirs  of  the  feoffor ;  whe- 
Ufe,  remainder   ^her  J.  S.  shall  take  advantage  of  this  warranty^  so  as  to  re- 

to  the  use  of  A.   but  ? 

[  *  57  ]  *  For  the  first  point  ^^Wn^held  that  the  reversioner  shall 
for  life;  remain-  be  barred  by  this  collateral  warranty;  and  he  argued  by 
tt  ^ht^hd^""  these  steps,  1 .  What  a  warranty  is  .    ,     ^    . 

of  the  feoffor :  1 .  A  Warranty  is  a  covenant  real  annexed  to  the  land  ox 

qu^t,  whctter  an  estate  of  freehold  and  inheritance ;  for  if  it  be  annexed  to 
wa^wit^y***  ^  chattel,  it  is  a  personal  covenant;  whereupon  damages  may 
way  of  rebutter?  be  recovered. 

jiff,  and  Neg.  2.  The  fruits  of  a  warranty  are  either  to  rebut,  or  else  to 
%^mtntv  is  a  ^^^^^^^  ^^  recompence ;  and  this  recovery  may  be  two  ways, 
covenant  real     either  by  way  of  voucher,  or  else  by  a  Warrantia  Char- 

annexed  to  a        tCB  (a). 

nexedto  a^chat-  ^^^  common  law,  aD  Warranties,  either  lineal  or  coUat- 

tei,  it  is  but  a  '  ^ral,  did  bind  (without  assets)  the  heir  that  they  descended 
personal  core-  upon,  unless  it  began  by  disseisin.  Lit.  sect.  697.  The  first 
"'loi  b**  Pm/ ^  ^^^  whereby  they  were  restrained,  was  the  statute  of  Glouc. 
C.  547. '  *  3^d  this  baiTed  only  tenant  by  the  courtesy ;  but  all  others 
Hob.  4.  stood  as  they  did  at  the  common  law.  1  Inst.  365,  sect.  725, 

and  fol.  ^3. 

Then  came  the  statute  De  donis,  which  creates  an  estate 
tail,  and  restrains  the  alienation  of  it,  or  otherwise  a  war- 
ranty would  have  had  the  same  effect  upon  this  estate  as  it 
had  upon  all  others  at  the  common  law.  Warranties  are  not 
mentioned  at  all  in  this  statute ;  and  it  is  only  by  the  con- 
struction of  the  judges  that  a  lineal  warranty  shall  not  bar  with- 
out assets,  because  the  heir  is  within  the  words  of  the  sta 
tute,  viz.  Ille  ctd  tenementum  sic  datum  descendere  debeat. 

This  construction  hath  been  received  for  law  ever  since 
the  statute;  and  it  is  the  opinion  of  .Sir  Ed.  Coke,  1  Inst. 
374  b.  2  Inst.  335  b.  Fitz.  Garrant.  liS.  The  reasons  that 
he  gave  were  these : 

1 .  The  design  of  the  statute  De  donis  might  at  that  time 
suit  with  the  state  of  the  kingdom,  viz.  to  support  the  great 

(a)  See  further  on  this  threefold  ope-       134,  &c.    2  Thomas's  Co.  Lit.  245.  (n. 
ration   of  a  warranty.    Gilb.  Tenures,      A).  303,  (n.  G.  2). 
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&imlie»t]ierQof«  who^  according  to  the  Psahnist,  thought  theiv 
boufes  should  abide  for  ever:  and  in  Plow.  SO^,  it  i»  eallad 
the  Amortizing  of  Lands. 

2.  Since  the  making  of  it,  the  inconveniencies  being  seen, 
many  acts  have  been  made  to  lessen  the  privileges  it  gives, 

U  Btat  4  H.  7,  ^.  and  32  H.  8^  36,  it  is  liable  to  be  barred  Hob.  257. 
by  aiine ;  by  ^  H.  8. 17,  it  is  made  forfeitable  for  treason ;  by 
33  H.  8,  39,  it  is  liable  to  the  king's  debt. 

3.  When  any  doubt  doth  arise  upon  a  statute,  it  is  best 
itm  to  favour  the  common  law ;  and  at  the  common  law  all 
estates  were  bound  by  warranty. 

♦4.  The  tenant  in  tail  might  have  bound  the  reversioner  by  [    *  58     ] 
a  common  i*ecovery,  and  so  it  is  no  greater  prejudice  to  him 
to  be  bound  by  collateral  warranty. 

5.  It  is  to  favour  a  purchaser  and  a  jointure,  and  so  ought 
to  have  all  the  favour  the  law  will  allow  it ;  and  so  conclud- 
ed  for  the  first  point,  that  judgment  ought  to  be  given  for 
the  tenant. 

jid  seamdam  qtuBsf  he  held,  that  the  tenant  in  this  case 
shall  take  advantage  of  this  warranty  by  way  of  rebutter  i 
because, 

1.  It  is  a  covenant  real  annexed  to  the  land  itself,  so  that 
if  the  party  had  not  come  in  in  privity  of  estate,  yet  he  may 
rebut.  5  Co.  18.  29  Ed.  3,  8. 

2.  The  nature  of  a  warranty  is  not  to  give  a  right,  but  to 
bmd  a  right.  Bro.  Gar.  31.  35  Assi.  pi.  9.  1  Inst.  sect.  713^ 
3H.6,  11. 

3.  A  stranger  that  is  in  possession  shall  take  advantage  by 
way  of  rebutter  of  a  warranty  made.  3  Co.  62.  1  Inst.  385  a. 
but  he  shall  not  vouch.  Hob.  27. 

1*^.  It  is  objected,  that  the  warranty  never  vested  in  the 
feoffees ;  but  eodem  instante  that  the  estate  was  in  them  by 
the  feoffinent,  it  was  out  by  the  statute. 

Am.  It  did  vest,  though  the  statute  devested  it  immediate-   Priority  of 
ly :  for  though  (per  Wylde)  there  is  no  priority  of  time  in  an  ^"« »""  »°- 
inatant,  yet  there  is  a  priority  of  order  and  nature.  25L  ^ 

2rf  Obj,  W.  the  ancestor  that  made  the  warranty  was  ne* 
ver  bound,  and  cohsequently  his  heir  shall  not  be  bound. 

Ans.  At  the  first  creation  of  the  estate,  while  it  was  in  the 
feoffees,  he  and  his  heirs  were  bound,  although  during  his 
estate  the  warranty  is  suspended.  Litt.  sect.  744.  Bro. 
Gar.  91.  Cro.  Car.  368. 

Wylde  held  the  same  in  both  points:  and  he  said,  the  whole 
question  arises  upon  the  statute  jDe  donis;  for  before  that  sta- 
tute all  estates,  reversions,  &c.  were  barred  by  warranty. 

If  the  statute  be  taken  according  to  the  letter,  it  should    The  statute  D$ 
not  bar;  but  it  slv|P  not  in  this  point,  as  it  is  not  in  others  b^n  omsuued 
construed  according  to  the  letter ;  for  it  says,  ipse  Jmis  sit  literally. 
nuUuSy  and  yet  a  fine  was  always  a  discontinuance ;  and  non   Co.  Lit  327  a. 
habeni  potestatem  alienandi,  and  yet  the  tenant  iu;  tail  had 
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always  power  to  bar  his  issue,  if  he  left  assets  (6);  for  the  in« 

tent  was,  that  he  should  not  prejudice  his  issue  by  alienation. 

And  the  reason  why  a  collateral  warranty  barred  without 

r     *  59    1  assets  was,  upon  a  presumption  that  the  ancestor  would  *  not 

prejudice  his  heir  (c) ;  and  it  is  a  presumption  that  the  law 

will  admit  no  presumption  against,  as  it  will  not  in  other 

(I)  Sed  vid,      cases,  viz.  where  the  husband  is  infra  qtmtuor  maria{l) ;  land 

Hargr.  Co,  Lit.  f^de  Doct.  and  Stud.  123.    3  Ed.  3,  22,  2S.  10  Ed.  3, 14. 

8  EMt,'i93.       ^^^-  ^^^'  ^^'     ^^^  ^®  ^^^>  ***  it  was  this  Term  adjudged 

in  the  case  of  Sir  Peler  Vanlore,  in  the  King's  Bench,  per 
Hale,  C.  J.  aeteris  assentientibus,  (eisicegode  aliis  audivi). 
Cestui  que  use       Ad  secuudam  quissf  he  said  much  what  jitkins  had  said 
may  rebut,  for    before ;  only  he  said,  the  party  in  this  case  doth  not  come  in 
come^inlnereiy  merely  in  the  posty  but  by  the  Umitation  of  the  party;  for  if 
in  the  post,  but  a  feoffincnt  be  made  to  the  use  of  one  in  tail,  if  tenant  in  tail 
by  limitatjon  of  bring  his  formedon  he  shall  say  dedit.     And  Judge  JFylde 
''s^Co'^eV        P"*^  these  cases  in  favour  of  rebutter.  35  Ass.  pi.  9.  46  Ed. 
3,  4.  38  Ed.3, 12,26.  46Ed.  3,4.  28  Ass.pl.18.  RoU.776. 
Vaughan  and  Archer  argued  in  both  points  for  the  de- 
mandant. 
AU  warranties       Ad primam  qiuBsf — ^They  held,  that  the  warranty  of  te- 
barred  at  com-    ^ant  in  tail  should  not  bar  the  donor  or  his  heirs ;  they  agreed , 
Soaewhich**^^  that  all  warranties  barred  at  the  common  law,  except  such 
commenced  by    as  Commenced  by  disseisin ;  but  that  since  the  statute  De  do^ 
disseisin.  yiis  it  hath  been  always  construed,  that  a  lineal  warranty 

^The*8tat.  Be  ^^^  "^^  ^"^^  without  asscts.  Lit.  sect.  712.  And  the  reason 
donis  wa«*ex-  why  it  binds  with  assets  might  be  from  a  retrospect  that  the 
pounded  by  re-  expositors  of  the  law  made  to  the  statute  of  Grlouc',  which 
stat."of  Giouc.  restrains  tenant  by  the  curtesy  unless  he  leaves  assets ;  and 
Vaugh.  365.       SO  by  Construction  this  was  transferred  in  equity  to  the  sta- 

3  Reeves's  Hist  tute  De  dotlis. 

^^'  And  Vaughan  laid  down  these  premises! 

Distinction  of  1.  At  the  commou  law,  the  distinction  of  lineal  and  colla- 
lineai  and  coiia-  teral  warranty  was  utterly  unknown,  and  never  heard  of  till 
iwknowTar^  some  Considerable  time  after  the  statute  Dedoms^  and  there 
common  law.  was  no  more  distinction  between  them  than  there  is  now  be- 
Vaug.  366, 375.  tween  a  paternal  and  a  maternal,  fraternal,  ftc*  warranty. 

Tenant  in  tail  2.  The  statute  restrains  not  the  tenant  in  tail  from  bar- 
may  bar  a  re-  ring  the  remainder  in  tail,  if  his  warranty  descended  upon 
ranty^vdufou"  ^™ '  *"^^  *^®  reason  is,  not  because  it  is  a  collateral  warranty, 
assets.  Vaugh.  but  because  that  the  remainder  is  none  of  the  parties  taken 
367.  notice  of  to  be  prejudiced ;  neither  indeed  could  it,  for  then 

No  remainder  there  was  no  estate-tail ;  neither  could  there  be  any  remain- 
after  a  condi- 

(6)  If  a  warranty  with  assets  had  been  signed  in  Gilb.  Ten4   143-4.   Wright's 

held  to  be  no  bar  to  the  issue,  a  circuity  Ten.  168-9.     The  true  reason  is  said  by 

of  action  would  have  resulted :  for  the  Ld.  Holt  to  be  the  security  of  purchas- 

issue  would  have  recovered  the  estate  ers  and  the  oilftblishment  of  defective  ti- 

tail  from  the  alienee,  and  the  alienee  re-  ties.  12  Mod.  512. 

covered  in  value  against  the  issue.     See  (d)  Post,  p.  188.     Gilb*  Ten.  136-8. 

Butl.  Co.  Lit.  373  b.  n.  328.  Vaugh.  392.  Salk.  685.    22  Viner,  165. 

•  (c)  Co.  Lit  373  a.  See  reasons  as-  -  * 
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der  upon  a  fee  conditional^  but  the  parties  provided  for.  by  donai  fee.  s§d 
the  statute  are  the  issues  in  tail  and  the  donor.  eiAVaugh.  269. 

3.  It  doth  not  provide  against  mischiefs  that  were  not  at 

the  making  of  the  statute;  and  then  there  was  no  such  *re-  [    *  60     ] 
mainder;  and  the  statute  forms  a  writ  of  formedon  in  rever* 
ter,  but  nothing  of  a  formedon  in  remainder. 

4.  The  statute  doth  not  intend  to  preserve  estates-tail  ab-    The  warrmntjr 
solutely  from  alienations,  but  from  the  alienation  of  the  do-  of  anance^r, 
nee ;  for  the  warranty  of  any  other  that  descends  upon  the  tenantln  tail! 
issue  in  tail  shall  bar  him  without  assets;  and  so  the  war- will  bar  the  is- 
ranty  of  the  donee  himself  shall  bar  the  remainder,  but  not  ""®  whhoat  as- 
the  reversioner;  because  in  this  last  case  he  is  restrained  by  3o/yaiigh.S09. 
statute,  in  the  other  not. 

5.  Whosoever  saith,  that  the  statute  doth  provide  for  the 
issue  in  tail,  must  likewise  confess  that  it  provides  for  the 
donor  and  his  heirs ;  for  in  the  same  manner  that  it  provides 
for  one,  it  provides  for  the  other. 

Consequences  deducible  from  these  premises : 

1.  The  tenant  in  tail  is  absolutely  restrained  from  doing 
any  act  whereby  the  land  may  not  descend,  and  consequent- 
ly from  aliening  with  warranty. 

2.  He  is  in  the  same  manner  restrained  from  doing  any 
act  whereby  the  lands  may  not  revert  to  the  donor;  for  it 
will  be  absurd  to  affirm  the  one  and  deny  the  other,  because 
there  is  the  same  provision  for  both ;  if  the  words  had  been, 
*' that  they  should  not  ahenwith  warranty,  quo  minus,  &c"  it 
had  been  clear. 

3*  Although  the  word  '^  warranty"  is  not  in  the  statute,,  yet   Warranties  ar» 
it  is  necessaruy  imphed,  for  otherwise  the  warranty  of  tenant  ^^  expressly 
in  tail  would  bar  the  issue  without  assets;  and  if  it  be  im-  ^^'^^^^ 
plied  in  one  case,  there  is  the  same  reason  to  imply  it  in  the  but  impliedly.' 
other;  for  the  distinction  of  lineal  and  collateral  is  a  thing  Vaugb.  372. 
subsequent  to  the  statute,  and  therefore  could  not  be  intend-  ^^^^  ^\^' 
ed  by  the  statute:  suppose  the  statute  had  separately  pro- 
vided for  the  donor  and  his  issue,  would  any  body  have  ques- 
tioned, but  then  they  had  been  within  the  provision  of  the 
statute?  Why  then,  it  is  not  possible  to  imagine,  that  the 
coupling  the  issue  of  the  donee  iii  the  same  security  should 
nulUfy  it  as  to  the  donor  and  his  heirs. 

Obf.  It  was  a  common  mischief  for  the  warranty  of  the    of  the  maxim 
donee  to  descend  upon  his  issue,  but  it  was  rare  for  it  to  *'  odtaqumfre- 
fall  upon  the  donor ;  and  the  statute  shall  be  intended  to  pro-  S!?*^  ^j 
Vide  agamst  common  evils  onlv.  tantur,  Vaugh. 

Ans.  If  it  had  not  been  within  the  express  words  of  the  ^^i*  ^^3*   ^*^* 
statute,  that  might  have  been  a  reason  why  it  should  not  wwus's^Max. 
have  been  included  by  construction,  but  that  is  no  reason,  710. 
when  it  is  expressed,  why  it  should  be  excluded.     That 
which  *  might  introduce  this  error  might  be  the  misunder-  f    ♦  gi    "I 
standing  of  .the,  text  of  Littleton,  sect.  712,  where  he  says, 
that  a  collateral  warranty  shall  be  a  bar  to  him  that  demand- 
eth  fee-simple  or  fee-tail,  except  in  cases  that  are  restrained 
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by  the  statutes ;  where^  if  they  had  observed,  that  it  is  said 
^'statutes/'  in  the  plural  number,  they  could  not  so  easily  have 
Vangfa.  875-7.  erred;  for  there  were  then  no  statutes  that  restrained  war- 
ranties but  the  statute  of  Glouc'  and  this  statute  De  donUi 
and  this  must  therefore  restrain  some  collateral  warranty, 
and  it  restrains  no  other  but  this  only. 
vaugiL  877-s.       2d  ObJ.  Fitz.  Gar.  pi.  16.    It  is  said  there,  that  it  was 

Herle^s  opinion,  that  the  donor  estranger  should  not  be  bar^ 
red,  but  he  that  is  of  the  blood  should. 

;dns.  That  is  to  say  nothing ;  for  he  that  is  not  of  the 
blood  can  never  be  barred,  if  there  were  no  statute,  for  the 
warranty  can  never  descend  upon  him ;  and  some  donor  b 
certainly  remedied,  that  before  might  have  been  prejudiced^ 
and  that  must  be  he  that  was  of  the  blood ;  and  one  of  the 
parties  expressly  provided  for  is  the  donor  in  frank-marriage» 
and  he  must  necessarily  be  of  blood  to  one  of  the  donees. 
Cases  objected,  Fitz.  Grar.  pi.  44<,  61.  4  Ed.  3,  53. 

Zd  Obj,  is  from  the  case  in  Moor,  96.  £vcm8  his  case  in 
the  very  point.  2  Inst.  335. 

^ns.  That  case  is  not  reported  by  Sir  Fra.  Moor,  but  i(^ 
Sir  Fra.  Moor. 
2.  It  is  no  judicial  opinion  (e). 

And  as  for  the  case  of  Salvin  and  Gierke,  in  the  3  Croke, 

that  case  is  resolved  upon  the  point  of  non-claim,  and  not 

upon  the  point  of  collateral  warranty,  for  it  was  out  of  the 

case. 

Tenant  cannot      jid  secundam  qucBsf. — He  held,  that  the  tenant  could  not 

ft?M8seM!OTi"°"  l^but  only  by  reason  of  her  possession;  and  as  for  the  opin- 

alone,  but  must  ionin  Lincoln  College's  case,  (3  Co.  62,)  and  1  Inst.  385,  he 

convey  the  war-  said,  if  it  be  meant  only  that  the  tenant  may  rebut,  let  the 

Va"n\?385T^  q^^^*"^*!^?  ^^  ^  estate  be  what  it  will,  he  doth  agree  to  it,  but 

Per  Vaughan^  '  the  tenant  shall  never  rebut,  unless  he  can  convey  the  warr 

c.  J.  ranty  to  hunself.    Fitz.  Gar.  4<8.  2&  Ass.  pi.  88.  The  tenant 

that  rebutteth  setteth  forth  how  the  warranty  extends  to  him, 

but  he  need  not  shew  what  estate  he  hath.  6  Ed.  3,  6.  10 

£d.  3,  42.  15  Ed.  3,  18.  The  form  of  pleading  a  rebutter 

concludes,  that  if  he  were  impleaded  by  a  stranger,  he  ou^ht 

Co.  Lit  385  a.  to  warrant  it  to  him;  and  whereas  Sir  Ed.  Coke  says,  that 

VmKZSS       ^  ^  warranty  be  made  to  a  man  and  his  heirs,  that  the  as- 

^  signee  shall  rebut,  and  cites  38  Ed.  3,  21,  the  case  war- 

[  .*62     ]  rants  no  such  thing;  for  it  is,  if  land  be  warranted  to  *  a 

man,  his  heirs  and  assigns;  the  assignee  of  the  heir,  or  the 

assignee  of  the  assignee  shall  rebut.  7  Ed.  3,  34.  47  Ed.  3, 

44'»  45  Ed.  3,  18.  In  all  these  cases  the  party  that  rebuts 

Viu%1l  889,     shews  how  the  warranty  extends  to  him:  Besides,  the  war^ 

^^*  ranty  here  is  clearly  gone,  for  when  the  warrantor  takes 

back  an  estate  for  life,  the  remainder  to  his  right  heirs,  the 
warranty  remains  in  no  person  at  all;  besides,  she  cannot 
derive  this  warranty  to  herself,  for,  if  she  doth  any  way,  it 

(«)  On  liie  authority  of  eztra-judicwi -ppimons,  Me  V««^.  382-8. 
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must  be  as  assignee ;  and  that  she  cannot  do,  because  it  li 
made  only  to  the  feoffees  and  their  heirs ;  and  he  said,  th^ 
warranty  doth  vest  in  the  feoffees,  contrary  to  the  opinion 
of  Jones  and  Croke  (in  Spirt  and  Bence's  case,  3  Croke,)  but 
when  the  estate  is  executed  in  the  feoffee  and  his  heirs,  by 
the  statute,  the  warranty  is  gone.  And  so  he  and  Archer 
gave  their  opinions  for  the  demandant. 

And  they  held,  that  the  waiTanty  of  the  donee  would  bar   J^^  wMrantr 
the  remainder,  but  not  the  reversioner ;  because  one  is  pro-  burSe^OTw, 
vided  for  by  the  statute,  and  the  other  not:  And  they  like-  ascending  upon 
wise  held,  that  the  warranty  of  any  other  person,  besides  the  ****  «vci«onCT, 
donee,  descending  upon  the  reversioner,  would  bar  him,  r^j'^itS^ut 
because  he  is  only  secured  by  the  statute  against  the  do-  assets.)  Rost. 

HeeC/*).  Entr.  Fonne- 

don,  pi.  4« 

Latchf  67. 
(/)  The  judgment  of  C.  J.  Vaughan     ranty  of  the  tenant  in  tail  without  assets. 

is  given  at  great  length  in  his  reports.  The  opinion  of  C.  J.  Vaughan  in  the 

See  also  Butler's  note  to  Co.  Lit  373  b.  aboVc  case  is  generally  considered  to  be 

where  the  annotator  seems  to  think  that  a  law.  See  4  Cruise's  Digest,  444,  !2dedit. 

particularescate  in  remainder,  beingcarr-  By  4  Ann.  c.  16,    collateral  warranties 

edout,  and  part,  of  the  reversion,  might  made  by  any  ancestor,  who  has  no  es- 

perhapa  be  held  to  be  equally  entitled  to  tate  of  inheritance  in  possession  in  the 

the  protection  of  the  stat.  De  donu,  and  lands   warranted,   are  void  against  tho 

ttereiore  not  to  be  barred  by  the  war-  heir. 

Challis  v.  Hill. — In  C.  B.        '  (  C.  T4.  ) 

Trespass  for  breaking  his  house.  The  defendant  jubtifiefti  p^sdiettt. 
that  he  was  a  bailiff,  &c.  and  that  he  had  a  warrant  from  the 
sheriff  upon  a  writ  de  excommunicato  capiendo;  and  that  he 
did  enter  his  house,  et  virtute  captionis  et  arrestationis  pnB" 
diet'  ipswn  sub  custodia  habuit,  et  quodseipsumrescussit,  &c.^ 
and  doth  not  say,  that  he  did  take  or  arrest  him ;  and  86 
preedicf  makes  it  naught. 

Gill  v.  Russells,  Father  and  Sim.  (  C.  75.  ) 

Debt  upon  a  bond  to  perform  an  award.  See  pat,  ^  iso. 

The  son  pleads  Deins  age.    The  &ther  pleads,  Nullum 
fecerunt  arbitrtum. 

The  plaintiff  replies,  that  there  was  an  award,  that  Rub* 
sell,  the  faliier  and  the  son,  or  one  of  them,  should  pay  unto 
GiU  9h,  and  that  they  should  both  give  hitn  a  general  re* 
lease;  and  that  afterwards  GUI  should  release  to  the  defend«- 
ants. 

*  Russell,  the  father,  replies,  that  his  son  was  within  a^e,  [    *  63     ] 
when  the  release,  &c.  was  to  be  made;  and  th^  plaintiff  de- 
murs. 

Ellis  pro  quer\ — Admitting  that  it  is  voidable  by  the  in- 
fant, it  shall  bind  the  other.  ^  Ed.  4,  25.  Roll.  S44,  pi.  19. 
If  an  award  be,  that  the  obligor  and  a  stranger  shall  pay  10/,  Pat,  C.i60. 
though  it  be  void  as  to  the  stranger,,  yet  the  t>bligor  shaH 
pay  tne  money.   10  Co.  181.     A  submi^ion  by  an  infant. 
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Pott  c.  160.     with  a  penal  bond,  the  bond  is  void.     Latch.  Sff7,  IS  H.  4, 

12.  10  H.  6,  14. 

Baldwin  pro  cfe/'. — And  he  said  the  award  is  void,  for 

that  it  is  but  of  one  side,  for  all  that  is  to  be  done  }>y  the 

plaintiff  is  to  release,  and  that  is  not  till  after  a  release  made 

to  him  by  the  defendants,  and  one  of  the  defendants  being 

within  age,  that  cannot  be  done,  and  so  in  effect  the  plaintiff 

A  submission,    IS  to  do  nothing.     Vaughan. — The  submission,  bond  and 

bond  and  award  award,  may  be  all  voidable  as  to  the  infant;  and  yet  the  other 

fenfand'ancH"     P^*^^®^  may  be  bound;  as  if  an  infant  and  another  seal  a 

ther,  may  be     bond  of  100/.,  the  infant  may  avoid  it,  but  the  other  must 

voidable  as  to     pay  the  money ;  and  the  difference  is,  if  the  act  to  be  done 

SHdM^to Se^    hy,the  other  party  be  distinct,  and  may  be  done  without  the 

other,  if  the  act  infant,  there  he  shall  be  bound:  but  if  the  act  be  to  be  done 

to  be  done  by     jointly  between  them,  it  is  otherwise ;  and  the  release  of  the 

^ct*?«-**^  ^"'  ^^^^^  heing  that  which  he  may  at  his  pleasure  avoid,  it  seems 

Vaughan,  ^o  he  all  one  as  if  he  were  out  of  the  case.     Sed  Curia  advi^ 

sarevult,     [Continued  jdo^^,  p.  139.] 

(    C.  76.    )  COLLSHERD  V,  JaCKSON. 

SemhL  Cus-  The  plaintiff  declares  of  imprisoning  him,  and  detaining 

torn  in  an  in-     him  till  he  paid  42/. 

S!rth^  teuT  '^^®  defendant  iustifies,  for  that  the  city  of  CarUsle  is  an 
upon  default'  antient  city,  and  that  there  is  a  Court  held  before  the  may- 
made  by  the  ,  or,  &c.,  and  that  there  is  a  custom,  that  if  any  person  be 
?r*"f*™^![I?'  sued  in  an  action  of  covenant,  and  any  other  person  be  bail, 

out  a  previous        i»/ii  ••i-i  t       •%  i 

wcirefiuHas,  is  that  it  the  prmcipal  do  not  pay  the  damages  that  are  recov- 
good.  Quare,  if  ercd  against  him,  &c.  that  the  bailiffs  have  used  to  take  the 
thrbSTwitSmt  ^^^^^s  of  such  bail,  &c. ,  and  shews  that  an  action  of  covenant 
apre^ous  oopiM  was  brought  against  J.  S.,'and  that  a  recovery  of  39/.  in  dama- 
against  the  ges  was  had  against  him,  and  that  the  plaintiff  was  bail ;  and 
SoodT/a)  ^  thereupon  a  capias  was  sued  out  against  the  principal,  and 
*^  returned  N6n  est  inventus;  and  thereupon  a  capias  was  sued 

out  against  the  bail,  by  virtue  whereof  he  arrested  him. 
The  plaintiff  demurs.  .      .    , 

[     *  64     ]      *  Nudigaie  pro  quer  objected,— It  is  said  the  custom  is,  if 

the  principal  do  not  pay  the  money,  they  may  take  the  bail^ 
jand  does  not  mention  any  sci.fa,  to  be  sued  out  against  him. 
It  was  answered  )»er  fFylde,  — That  a  custom  to  take  the 
bail  without  a  sci.  fa.  hath  been  adjudged  good,  but  not 
without  a  Non  est  inventus  returned  against  the  principal. 
Vaughan. — If  an  act  of  parliament  were  made,  that,  if  the 
principal  do  not  pay  the  money,  the  bail  should  be  taken 
without  any  capias  sued  forth  against  the  principal,  no  man 
Every  custom  would  doubt  but  it  were  good :  every  custom  supposes  a  law, 
*"PP?f?  *  .^^'  -^d  if  it  be  not  irrational,  and  entertains  no  contradictions, 

and,  ifnotirra-  •.  •  j 

tional  or  contra-  ^^  IS  gOOU.  , 

dic^ry,  is  ^ood.  .  2.  It  was  objected,  that  he  doth  not  say  when  the  Court 
Per^ Vaughan,     js  to  be  held;  and  the  capiat  ought  to  be  returned  at  a  day 

(a)  Ctffi/.  Cro.  £1.  185.  Bi^con  Abr.  Customs,,  (C). 
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certain.  2  Cro.  814.  Roll  S.  Part,  560.     Turner y  Serjeant. — ^  Vid.  ante, 
Though  it' be  not  said  when  it  is  to  be  kept,  by  naming  ^^^  l\j^\^^'  ^' 
day,  yet  it  is  laid  to  he  secundum  consuetudinem.  '7  viner  lis. 

The  last  objection  was  made  by  JVylde,  viz. — The  plain- 1  Ld.  Ray.  405. 
tiff' declares  for  detaining  him  tiQ  he  paid  42/.;  and  he  justi-' 
fies  by  virtue  of  a  reco venr  of  39/.,  and  says  nothing  for  the   - 
residue;  and  this  was  looked  upon  as  a  fault  incurable.  Sed  ' 
adjoumaturiP), 

(Jb)  Ace,  Harding  ▼.  Femej  2  Mod.  Term  Rep.  292.   1  H.  Black.  555.     If 

177.   Yet  the  gist  of  the  action  is  the  the  defendant  in  fact  detained  the  plain-  .     , 

imprisonment,  and  the  sum  eiEtorted  is  tiff  for  a  larger  sum  than  was  justly  due, 

only  matter  of  aggravation  which  it  is  this  is  matter  of  replication  or  new  as- 

not  neoenary  to  answer  in  the  plea,  signment.  Swinstead  v.  Lyddal,  tupra, 

Swmstetid  v.  Lyddal,  1  Salk.  408.  Com.  Monprivatt  v.  SmUh,  2  Camp.  175,  and 

Dig.   Pleader,  £.  1.  Tayhr  v.  Cole,  3  note  ib,  176. 

V.Carter. — In  C.  B.  (  C.  77.  ) 

Debt  was  brought  upon  the  statute  of  5  Eliz.  for  exercising   whether  debt 
the  trade  of  a  grocer,  not  being  an  apprentice,  &c.     After  a  lies  in  the  Courts 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  for^^?*attSc 
that  this  action  ought  not  by  stat.  21  Jac.  and  31  £Hz.  cap.  5.  without  having 
to  have  been  brought  out  of  the  proper  county :  and  Scrogs  served  an  ap- 
pro  quer'  said, — ^That  such  actions  as  can  be  commenced  be-  oSfende^dng*^*  ' 
fore  justices  of  Nisi  Prius,  of  the  peace,  &c.  ought  to  be  committed  out 
brought  there,  and  not  elsewhere ;  but  he  said,  an*  action  of  of  Middlesex  ? 
debt  cannot  be  commmenced  before  them,  and  theriefore  it  ^^^%^'J^^^*  ^ 
might  be  brought  in  any  of  the  Courts  at  Westminster;  and  1  viner,  20s. 
as  for  the  statute  of  3L  Eliz:  (which  enacts  that  all  actions  1  Saik.  873. 
upon  5  Eliz.  concerning  trades,  &€•  -shall  be  prosecuted  at 
the  assizes  or  sessions  of  the  county)  he  said  there  had  been 
several:  resolutions  subsequent  to  that  statute,  where*  it  wa^'  '  4 

resolved,  that  an  action  or  information  in  any  of  these  Courts 
was  good:   And  he  cited  2  Cro.  179, 538.  6  Co.  fol.  19:  and 
he  cited  a  case  of  Barnes  v.  Hughes  in  B.  R.  (1),  Hil.  21    (i)&c.  ilct. 
Car:  2.  Rot.  770,  where  it  was  expressly,  in  an  action  of  249.   1  Ventr. 
debt  upon  this  sta*tute  of  5  Eliz.  resolved,  that  it  was  well  £    *  66     ] 
•brought  in  that  Court,  because  an  action  of  debt  would  hot  8.  1  Sid.  400. 
lie  in  aiiy  of  those  inferior  Coiu*ts  of  sessions;  &c.  and  the 
'difference  was  taken  between  an  information  and  an  action 
of  debt;  for  any  suit  that  may  be  brought  there  cannot  be  '  ' 
brought  here ;  as  an  information,  &c.     And  Serjt.  Baldwin,  * 
who  was  of  counsel  for  the  defendant,  confessed  that  case,     ,» 
and  said  he  was  of  counsel  in  it ;  but  he  said,  whilst  Wind- 
ham lived,  and  sat  in  that  Court,  he  was  of  a  contrary  judg- 
ment, and  the  judgment  was  given  soon  after  his  death ;  and    ' 
he  cited  a  case,  Hil.  23  Car.  1 ,  between  Taylor  &  jish  (2) :    (2)*  Q^ire, 
And  Mr.  Justice  ^F^/(fe  said  he  was  of  counsel  in  it,  where  ^^-(^^mf'^* 
it  was  expressly  adjudged  to  the  contrary;  and  Wylde  said,    ^ 
if  this  would  serve  the  turn,  the  statute  would  be  evaded, 
which  was  intended  for  the  quiet  of  the  common  people ;  for 
it  will  ^'  ^o  more  but  to  bring  an  action  of  debt,  instead  of 
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.  an  infonoatioQ,  and  you  may  fetch  the  party  from  the  most 
remote  parts  of  the  nation ;  whereas  the  statute  intended  they 
should  not  be  compelled  out  of  the  county.  But  Vaughan  said, 
—If  the  party  may  not  have  his  action  of  debt  here,  the  sta- 
tute will,  by  construction,  absolutely  take  away  the  action  of 
Aninfonna6on  debt.     JVyldc.  —  If  an  information  be  exhibited  in  the  pro- 
on  a  penal  su-  pej  county,  and  the  defendant  bring  a  certiorari,  it  may  be 
S^the'propCT      prosecuted  here,  notwithstanding  the  statute  says  no  suit 
county,  may  be  shall  be  commenced  or  prosecuted ;  but  the  reason  of  that  is, 
removed  by  cer-  because  the  statute  is  made  for  the  ease  of  the  defendant ; 
m^Hawk!     and  if  he  will  dispense  with  the  privilege  the  statute  gives 
B.  i,  C.26,  §  S7.  him,  he  may  well  do  it.     Scroggs  said,  the  plaintiff  may  bring 
his  certiorari^  if  he  please ;  for  in  the  certiorari  it  doth  not 
appear  who  brings  it.     fFt/lde.  —  If  it  be  brought  by  the 
plaintiff,  the  Court  will  grant  a  Procedendo.    Curia  advisare 
'    "      vult  (a). 

(a)  It  b  settled  that  the  stat  21  Jac.  JR.  v.  Kiiderby,   1  Saund.  312  a.  Hawk. 

1,  restrains  actions  upon  the  stat  5  Eliz.  P.  C.  B.  2,  c.  26,  §  34.    The  ttat.  of 

fiom  being  brought  in  the  Courts  at  Elis.  is  repealed  by  54  Geo.  3,  c.  96,  as 

Westminster,  unless  for  offences  arising  far  as  regards  the  exercise  of  a  tradt 

in  Middlesex,  where  those  Courts  sit.  without  having  served  as  an  appreoticc. 
See  the  cases  collected  in  the  notes  to 

(  C  78.  )  BuRRELL  V.  Strong. — In  C.  B. 

Whether  an  In  Consideration  the  plaintiff  had  promised  to  marry  the  der 
S^b*  ach  oT  ^^^^*"^*  quando  esset  requisital  and  would  meet  him  at  the 
contmct  to  mar-  house  of  J.  H.  such  a  day,  he  would  marry  her;  and  avers 
ry?  that  she  was  and  adhuc  libens  eanstit,  and  went  to  the  house 

afr'sii  ^^'      ^^  ^'  ^*  ^^  ^^®  ^^y '  *"*^  ^^^^  ^^^  defendant  did  then,  and 
'      *  doth  still  refuse  to  marry  her.     A  verdict  was  given  for  the 

•   plaintiff;  upon  Not  Guilty  pleaded,  and  50^.  damages,  moved 

m  arrest  of  judgment,  because  this  is  no  good  consideration; 

[    *  66     ]  for  the  going  to  the  house  of  J.  H.  cannot  be  ♦  the  considera* 

tion  intended,  for  then  the  jury  would  be  liable  to  an  attaint 
for  giving  such  damages ;  but  the  principal  thing  was  her 
promise  to  marry  him ;  and  because  that  is  an  act  that  can- 
not be  done  but  at  the  same  time  the  defendant  performs  his 
pait  that  he  promised,  Vaughan  consented,  that  it  was  no 
good  consideration ;  and  he  said  these  actions  were  never 

(1)  Po«^  p.96.  heard  of  till  the  late  times  (1),  when  the  jurisdiction  of  the 
Bridgman's  Spiritual  Court  was  out  of  doors ;  and  then  they  extended 
Baimister^'p-  ^  ^^  jurisdiction  of  the  common  law  to  the  conusance  of  those 
251.  things  that  did  properly  belong  to  that  Court,  viz.  they  did 

(2)  Sty.  55.  sue  for  legacies  at  the  common  law  (^),  and  several  other 
T.  Ray.  24.  5    things.     fFvlde.  —The  office  of  the  Spiritual  Court  is  only 

T«m  Rati    A09  .  ■• 

*^*  •  to  consummate  that  marriage  that  is  initiated  by  the  contract, 
and  to  force  the  parties  to  it,  but  there  are  no  damages  re- 
coverable (a).     Aiid  it  is  as  when  a  man  covenants  to  convey 

(a)  The    remedy    in  the    Spiritual  contract,   was  admitted  as  cvidenoe  to 

Court  was  held  to  be  released  by  a  re-  defeat  the  action  of  the  plaintiff  in  the 

covery  in  a  Court  of  law ;  and  a  sentence  latter,   Jtuon  t.   CoUif,  2   Salk.  4S7. 

id  \bt  fovmor  Conrt,  distffirming  the  pre-  S.Ct  Mod.  155. 
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knd  to  me,  I  can  either  sue  hfan  in  Chancery  to  force  him'to 
convey  9  or  at  the  common  law  to  recover  damages  for  his  non- 
performance. Archer. — It  was  adjudged  here  in  a  Hertford-    A  promise  by 
shire  case,  that  in  consideration  you  will  forbear  to  marry  for  defendant  to 
seven  years,  I  will  marry  you,  that  that  was  a  consideration,  jJ^romMwiSn 
because  perhaps  she  lost  her  preferment  by  her  forbearance ;  that  plaintiff 
quod  Curia  concessit.     It  was  said,  that  it  hath  been  often-  ^°^^  forbear 
times  adjudged  in  the  Kind's  Bench,  that  this  consideration  is  levenyeai/: 
good,  if  it  were  no  more  than,  "  If  you  will  marry  me,  I  will  held  a  good  con- 
marry  you:"  And  they  cited  Style  295, 303, 304.  Fdvghan. —  "deration.  P«r 
If  the  judgments  have  run  so  in  the  King's  Bench,  we  will     *  '  * 
not  difier  from  them;  for  if  we  give  judgments  here  to  the 
contrary,  they  will  reverse  them  there.     Curia  advisare 
tnUi  sfi). 

(b)  See  the  Case  of  Holder  v.  IHdkettm,  poit,  p.  95. 

Anonymus. — In  C.  B.  (  C.  79,  ) 

A.  PROMISES,  that  in  consideration  B.  would  forbear  to  sue   FmmiMinoQn. 
C.  that  he  would  pay  him.     Moved  in  arrest  of  judgment,  *\*JjJJ^^^^ 
that  here  is  no  good  consideration;  because  he  doth  not  sav  forbear  to  sue, 
how  long  he  should  forbear  him.     fFylde, — It  hath  been  of-  &c.  shall  be  in- 
ten  adjudged,  that  where  it  is  to  forbear,  and  no  time  men-  |*"^®^  *  f^^iifc. 
tioned,  it  must  be  intended  during  his  life.     Judgment /n^    Li^t.  151. 
quer'  per  Curiam.  Hug.  Abr.  58.  Sty.  420  (a).  i  RoU.  22,  27. 

(a)  Cro.Jac.S97,683.  Hob.  219.  Poit,  Cro.  Jac.  483-4.  Bamhurtt  v.  Cthbet^ 

C  595.  But  the  plaintiff  * '  needs  not  tarry  Hardr.  5.  Edwards  v.  Roberit,  2  Mod.  24. 

<  all  his  life  "  before  he  sues  the  defendant:  It  seems  even  to  be  enough  to  aver  that 

H  Is  sufficient  if  it  appears  by  averment,  he  did  forbear  generally,  without  more, 

or  by  ooUcction  from  the  record,  that  he  Edwards  ▼.  RtAerts,  Bupra.  Com.   Dig. 

flirbore  for  a  convenient  or  reasonable  Pleader,  C.  61. 
time  before  he  commenced  the  action. 

— •^ [      67     ] 

The  Lady  Stukely's  Case. — In  C.  B.  /   C  80.  ) 

She  brought  her  action  for  these  words  spoke  of  her,  "  She    Words  charg- 
was  guilty  of  sacrilege."    It  was  moved  in  arrest  of  judgment,  |j-rtf!l^"|j^ 
that  the  words  were  not  actionable.     It  was  said  for  the^lain-  held  not  action- 
tiff»  that  the  words  shall  be  taken  secundum  excellentiam,Bnd  able. 
shallnotbeintendedof  withdrawing  of  tithes,  &c.  as,  ''Thou 
hast  forged  a  privy  seal,'*  shall  be  intended  the  king's  privy 
seal,  and  no  private  person's.   1  Roll.  68.     But  the  case, 
chiefly  relied  upon  (by  Ellis  qf  counsel  with  the  plaintiff) 
was  UT.  Sibthorps  case,  Cro.  Car.  417,  where  the  words  are, 
"  Dr.  Sibthorp  hath  robbed  the  church ;"  and  adjudged  ac- 
tionable :  but,  per  Curiam^  this  case  differs  from  that,  for 
robbing  the  church  must  be  intended  a  felonious  taking  of 
the  goods  of  the  church,  and  is  an  English  word,  and  in  that 
sense  commonly  understood :  But  sacrilege  is  by  the  Civilians 
defined  to  be  any  iUicUa  contreciatio  ret  ecclesuje,  and  is  often- 
times  extended  to  the  detaining  of  tithes,  or  the  purchasing 
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of  bishop's  landsy  &c.  where  any  kind  of  injury  is  done  to  the 
church.     Ter  Curiam,  the  words  are  not  actionable  (a). 

(a)  Ace.  Gaudy  v.  Smith,  1  Lev.  250.  1  Sid.  376. 

(  C.  81.  )  Lord  Byron's  Case. — In  C.  B. 

In  a  suit  for     The  Lord  Byron  sued  for  tithes  in  the  Spiritual  Court;  and 

tithes  in  Ae      the  parishioners  pleaded  that  there  was  an  act  of  parliament 

fhe^'^sWonew  that  settled  these  tithes  upon  Sir  WilHam  Juxon;  and  the 

pleaded  that  the  Spiritual  Court  revising  to  allow  this  plea,  Baldwin  moved 

tithes  wfire        for  a  prohibition;  and  said,  where  the  parishioners  did  plead 

other  penwn  by  ^^  *®  parson's  title  in  the  Spiritual  Court,  and  they  refiised 

actofpariia-      to  allow  of  it,  that  it  was  usual  to  grant  a  prohibition,  and 

menu  The  Court  cited  a  case  where  a  parson  sued  for  tithes,  and  the  parishion- 

forreft^bg'to    ®^^  pleaded  that  he  had  not  read  the  articles  within  two 

allow  the  plea,    months,  secundum  Stat.  13  Eliz.  and  the  Spiritual  Court  re- 

2  Ld.  Raym.    fusing  to  allow  of  this  plea,  this  Court  granted  a  prohibition. 

92.^**  ■'*"'*  ^'  Paughan  at  first  opposed  it,  because  he  said,  if  the  party  set 

1  Roi.  83.         forth  his  tithes,  it  did  not  concern  him  who  had  the  interest 

in  them,  for  he  had  no  more  to  do.    jitkins, — But  what  shall 

he  do,  if  he  hath  not  set  them  forth?  and  after  debate,  the 

Court  ordered  a  prohibition  nisi  (a). 

(a)  S.  C.  but  not  S.  P.  reported.  2  Lev.  64,  in  B.  R. 

[     «8     ]  » 

(    C.  82.  )  Walker's  Case. 

Spiritual  Court  Walker  was  sued  in  the  Spiritual  Court  for  fornication ; 
prohibited  TtMoJ  ^nd  the  libel  was  quodscepe  et  iteratis  vicibus  cum  prtsdicf 

the  examination    -mjr     •         •     "i?        •     .«•      •  •  *^     j.  »»^  -^ 

of  the  paternity  -™^''wj  crimen  fomtcationts  commistt  et  camaliter  cognovit, 
of  a  bastard,  but />er  quod  ipsa  devenit  gravida  et  prolem  edidit  foemineam. 
""T^^^"^  ^^^^^  prayed  a  prohibition,  and  suggested  the  stat.  of  8 
of  foraicado^  EUz.  that  impowers  the  justices  of  peace  concerning  bastard 
2  Wiu.  79.  children ;  and  sets  forth  that  one  J.  S.  was  adjudged  the  re- 
Pot/,  c.  325.     puted  father  by  the  justices^  &c.  according  to  the  statute ; 

and  that  now  in  the  Spiritual  Court  they  would  go  to  im- 
peach that  judgment,  and  cited  ^  Cro.  535,  625.  But  the 
Court  were  of  opinion,  that  as  to  their  examination  of  the 
paternity,  a  prohibition  should  go ;  but  as  to  those  iterated 
acts  of  fornication  that  he  was  charged  withal,  they  might 
proceed,  for  it  was  properly  in  their  conusance. 
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(  C.  83.  )  The  Lady  Essex,  Rich,  t?.  Key's  [Caius]  Col.  IN  Cambridge. 

Anorig^aiin  The  plaintiff  brought  a  ^t^are  fm/?6(/t7  against  the  defend- 

qupr^impedit     ants,  who  had  presented  to  the  church  of -,  and  mis- 

MtoThenama    takihg  the  name  of  the  corpok*ation>pr&yed  an  amendment; 

of  the  defendant. 
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because  the  six  months  being  elapsed,  they  could  not  bring 
a  new  writ  without  the  loss  of  tms  presentation,  and  cited 
Cro.  Eliz.  119.  Rookeshy's  case,  where  ad  was  omitted,  and  i  Lev.  2. 
Hob.  118,  where  vaccaria  was  put  for  vicaria,  and  both  suf-  1  Mod.  15. 
fered  to  be  amended:  hut  per  Cur.  before  the  statute  of  14 
Ed.  3,  there  could  be  no  amendments  (a);  and  both  the  cases 
cited  come  within  the  letter  of  that  statute,  which  gives  li- 
berty to  amend  upon  the  mistake  of  a  letter  or  syllable,  and 
there  is  no  precedent  of  any  other  amendment  since,  but 
where  it  is  vitium  clerici;  but  here  it  appears  clearly,  that 
it  was  the  fault  of  the  party,  and  not  of  the  clerk.  And  per 
fTiughan,  if  we  maj  amend  a.  wordy  we  may  amend  twenty, 
and  so  in  effect  make  a  new  original :  and  cited  a  case  ad- 
judged in  this  Court  the  last  Term,  where  ecdesia  was  mis- 
taken for  tncaria,  and  the  Court. would  not  suffer  it  to  be 
amended  (6). 

(a)  A  trifling  mispruion  in  the  writ      C.  P.  109. 
wu  amendable  at  common  lavr  in  tlie  (b)  Sedvid,  Cro.  Car.  74.  1  Lev.  2. 

caM  of  the  King.     8  Co.  156  b.   Gilb. 

0  [     70     ] 

PiERSON  r.  Atkinson. — In  C.  B.  (  C.  84.  ) 

The  plaintiff  being  parson  of  Staunton  in  Durham,  and  hav-    xhe  Spiritual 
ing  a  dispensation  for  two  benefices,  agreed  with  the  defend-  Court  proiiiblted 
ant  for  m.  to  serve  the  cure  of  Staunton.    The  defendant  J^^eHfS^* 
made  his  application  to  the  bishop  to  enlarge  his  stipend ;  stipend  to  the 
the  bishop  ordered  that  he  should  allow  him  32L  per  ann.  <i«fate  enlarged 
The  plaintiff  paid  him  his  22L  according  to  agreement;  and  of^CT^^hen^* 
he  libelled  against  the  plaintiff  for  the  addition  by  the  bish-  there  was  a  con- 
op  in  the  Spiritual  Court,  and  the  plaintiff  prayed  a  prohibi-  tJf»ct  between 
tion.     The  defendant's  counsel  insisted  upon  it,  that  this  be-  ^^J^sJ^qco.  3 
ing  an  allowance  by  order  of  the  bishop,  was  properly  suable  c.  99! 
in  the  Elcclesiastical  Court,  and  cited  Cro.  Ehz.  675.  Nat.  Br. 
51.  4 Inst.  491,  but  the  Court  granted  a  prohibition;   for 
there  being  a  contract  between  the  parties,  the  bishop  had  , 

no  power  to  make  any  order;  but  if  so  be  that  the  curate 
had  served  the  cure,  an4  made  no  agreement,  then  the  bish- 
op might  have  allowed  him  what  he  thought  reasonable,  in 
the  nature  of  a  quantum  meruit;  and  a  prohibition  was  granted. 

The  King  r.  Foster. — In  Cancellaria.  (  C.  85.  ) 

King  Charles  I.  by  his  letters  patent  granted  to  one  Perin  Semb.  The 
the  office  of  under-searcher,  &c.  durante  beneplacito  nostra;  office  of  under- 
and  since  this  king  was  restored,  he  sends  his  privy  signet  to  ^^^rauubew- 
the  Lord  Treasurer,  to  confirm  this  Perin  in  his  place.  Fos-  piaeUo,"  deter- 
ter  obtains  a  patent  from  this  king  of  this  place,  without  tak-  ^}^^f  ^^^,  *^« 
ing  notice  of  the  former  patent  to  Perin.  The  sole  question  com.'Dig!*^ffi- 
was,  whether  this  second  patent  was  void,  per  Stat.  6  H.  8,  cer,  k.  10. 

cap.  1 5.  The  king't  pri- 

V   fFinm^gton  pro  def!  argued  that,  it  was  not :  he  admitted  fe^'^^'ntcwt. 

F  2  Rol.  Ab.  183.  8  Co.  17  b. 
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that  if  this  second  patent  had  been  granted  in  the  Kfe  of  the 
4  loit  88.         first  king^  without  taking  notice  of  the  first  patent,  it  had 

been  clearly  void ;  but  here  he  held,  that  the  first  patent  was 
absolutely  determined  by  the  death  of  the  king :  and  here  he 
distinguished  between  the  king's  politic  capacity  and  his  natu- 
1  Bi.  Com.  249.  ral  Capacity;  the  king's  pohtic  capacity  never  dies,  and  so  there, 
can  be  no  interregnum^  as  Dyer,  165:  but  his  natural  capa- 
city may  die,  and  then  those  things  which  depend  upon  it 
die  also ;  as  his  reason,  and  will,  and  pleasure,  for  these  are 
[    *  7 1     ]  the  proceeds  of  his  natural  ♦  capacity  and  person,  and  die  with 

(1)  But  see     it.  All  judges'  commissions  determine  upon  the  death  of  the 
^2^* ji^WiiL 3,  king(l),  7  Co.  10.  1  Ed.  5,  5;  because  there  is  a  personal 
c!  23.    ^    '     GOimdence  that  the  king  hath  in  them :  if  a  man  give  securi- 
ty to  keep  the  king's  peace,  if  the  king  die  he  must  give  a 

(2)  iHawk.     new  security  (2).  1  H.  7,  1.    If  the  grant  were  during  the 
c.  60,  §17.        king's  Ufe,  it  would  certainly  determine  by  his  death,  and 

then  a  grant  during  his  will  shall  not  be  of  longer  continuance. 
12  Co.  4S.  1  Inst.  59.  5  Ed.  4,  8.  5  Ed.  4,  2. 
Dyer,  270.  10      North  pro  def\ — The  grant  doth  not  determine  by  his 
Ed.  4, 18.         death ;  and  cited  12  Co.  49,  if  a  lease  be  made  durante  bene- 
fit this  point  plactto,  it  doth  not  determine  by  his  death ;  and  took  a  dif- 
rA«w^."kr-   ^6'^^c®  between  judicial  offices  and  matters  of  interest,  or 
reU^  poiti^.       ministerial  offices,  as  this  is ;  for  injudicial  offices,  if  the  grant 
85, 0t  aeq,         be  never  so  absolute ,  it  determines  by  his  death ;  but  not  so 

in  other  things ;  and  this  was  for  the  king's  advantage,  that 
this  should  not  determine ;  for  the  king  hath  his  election  here 
to  turn  him  out ;  and  it  is  not  convenient  there  sliould  be  a 
vacancy  in  those  petty  officer;  and  cited  Moor,  176.  2  Inst. 
742.  Dyer,  94.  But  it  was  agreed  on  all  hands,  that  the  king's 
privy  signet  did  but  intimate  the  kind's  mind,  but  could  trans- 
fer no  interest.  But  the  Lord  Chancellor  Windham  and 
Ramnford  inclined,  that  the  patent  was  determined,  and  the 
Sch*fa.  to  be  quashed,  without  better  cause  shewn  (a). 

(a)  As  to  the  determination  of  offices      c.  27.  1  Ann.  c.  8.  4  Ann.  c.  8.  6  Ann. 
by  the  king's  death,  see  7  &  8  WilL  3,      c.  7. 

(  C.  86.  )  PiERsoN  V.  Hughes. — In  C.  B.    Intratur  Mich.  24  Car  2. 

Mot.  365. 

S,  C  Z  Kebl.  140,  153.  Carter,  229. 

See  margb,     Debt  upon  an  obligation.    The  condition  was.  If  the  de- 
poitf  p.  81.        fendant  did  pay  all  monies  that  the  plaintiifhad  expended  in 

a  suit  between  A.  and  B.  wherein  he  was  attorney,  and  aH 
that  he  should  expend  in  the  prosecution  of  the  said  suit, 
that  then,  &c.     To  this  the  defendant  demurs  generally. 

Broome  pro  def  said,  that  the  bond  was  void,  for  the  con- 
dition was  against  law,  being  for  maintenance :  And  that  this 
is  maintenance  appears  by  1  Inst.  368  b,  where  one  main- 
taineth  the  one  side,  without  having  any  part  of  the  thmg, 
it  is  maintenance;  and  there  is  no  difference  between  payiog 

F0rt,  p.  ^1.      tnoQey  towards  it,  and  giving  b(md  to  pay  it;  and  CBted  4S 
Ed.  3,  6  b.    Bro.  Obligation,  llj  a  case  in  point. ' 
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Thimerpro  quer'  argued,  that  the  bond  is  good  ^  for  it  is 
lawful  for  an  attorney  to  lay  out  money  for  hig  master,  and 
he  to  pay  him  again,  Z  Inst.  564;  and,  if  so,  then  he  may  5  H.  7,  20  b. 
take  his  promise,  or  his  bond  for  it ;  to  which  the  Court  as- 
sented, 2  Cro.  520, 521.   Hob.  67,  117.    Where  there  is  a  Post,  p.  82. 
certain  sum  promised,  perhaps  it  may  be  unlawftil;  but  if  it 
be  for  his  due  fees  it  is  otherwise.  Style,  184.     Per  RoUe. —  15  Viner,  166. 
That  which  an  attorney  doth  for  his  client  is  maintenance, 
but  it  is  lawful  maintenance.     But  here  it  is  objected,  that 
the  obUgors  are  strangers  to  the  suit.    ^ns.  If  the  party  be 
a  poor  man,  and  the  attorney  will  not  trust  him,  certainly  he 
may  get  his  friends  to  be  engaged  with  him  for  the  money 
he  shall  lay  out ;  but  however  it  cannot  be  denied  but  part 
of  the  condition,  viz.  to  pay  what  he  had  already  laid  out, 
is  good  enough ;  and  then  part  being  good,  and  part  void,  it 
shall  not  be  void  for  all,  unless  it  were  where  a  bond  is  made    p^Kt,  c.  loi, 
void  by  statute ;  and  that  difference  is  taken.  Hob.  14.    The  n^>*«  («)• 
Court  did  incline  to  think  that  it  was  maintenance  in  the 
strangers;  for  else  they  said,  the  statutes  of  maintenance 
would  be  easily  eluded,  and  people  might  maintain  very  se- 
curely, by  giving  bond ;  which  would  l^  altogether  as  great 
an  evil  as  laying  out  money ;  and  they  the  rather  inclined  to 
it  in  this  case,  because  here  the  party  to  the  suit  was  not 
bound  with  them,  but  they  were  three  strangers. 

Mainard  ut  amicus  CuricB  dixit,  that  it  had  been  adjudged 
maintenance,  for  a  man  to  speak  to  a  counsel  (1),  or  an  at-    (i)  i  Hawk,  c 
tomey  to  encourage  the  suit  wherein  he  had  no  interest :  and  ^?^  J  j^»  ^'^ 
that  the  master  might  maintain  for  the  servant,  but  not  the  24.  15  Viner, 
servant  for  the  master  (2),     Sed  Cteriu  advisor e  vult.  [Conti-  163>4. 
mied,  posty  p.  8 1 .] 

Stone  r.  Peacock.  (  C.  87.  ) 

7he  plaintiff  suggested,  that  time  out  of  mind  he  had  had  SembU,  a  pre- 
all  the  tares,  &c.  that  he  sowed  and  cut  green,  to  give  to  his  wnption  tohave 
horses,  tithe-free.     And  a  prohibition  was  granted  nisi  (a).    g,c^*to  ^ve 

(a)  Perry  v.  Soam,  Cro.  El.  139.    Com.  Dig.  Dismes,  E.  11.  J®"*^  ^^^ 

^  '  ^  ^  free,  is  good     • 

^  r    78    1 

Hill  &  Uxor  v.  Good.  \  r\ 

S.  a  SKebL  166.  Viugb.308.  (    C.  88.    ) 

The  plaintiff  was  sued  in  the  Spiritual  Court  for  marrying   Contimied, 
his  wi&'s  sister.   In  Parson's  case(a)  a  prohibititm  was  grant-  po**»p.i07,i4i, 
ed,  but  there  it  was  a  degree  more  remote,  for  there  the  par-  ^^^' 
tj  married  his  wife's  sister's    daughter.      At/cms  —  LiwU. 
xviii.  V.  18,  doth  not  come  to  this,  for  that  is  meant,  in  the 
life  of  the  wife(l),  "thou  shaltnot  takeher  sister;'*  as  Whar-  (i)Pa#*,p.iO», 
ton  in  his  Polyglott  «orortfm  uxoris  Hub  in  petticafum  non  as*  i<^9- 
sumes;  but  he  said,  if  the  same  propin^mty  of  degrees  is 

(0)  Co.  lilt  235  a.  ana  Butler's  note,  ibid.    And  see  1  Thonms'i  Co.  Lit.  IM. 
P&tt,  p.  170. 

f2 
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prohibited,  this  will  be  prohibited  too.     Fide  gradus  enu- 
meraje  in  Stat.  25  H.  8, 9St\  and 

In  one  HarrisofrCa  case  they  granted  a  prohibition,  where 
the  party  married  his  great  aunt  (6).  Pur  V assent  de  touts 
les  judges  de  Angleterre, 

{b)  The  widow  of  his  great  uncle.   Fid.  S,  C.  Vaughan,  206.  2  Ventr.  0. 
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(   C.  89.  )  Allen  v.  Spendlove. 

S.  C.  2  Ab.  Eq.  305.    Pott,  p.  85. 

A.  devisesiaiids  A  MAN  hath  issue  A.  and  B.  and  devises  lands  to  A.  and  if 
to  his  son  B.,  and  he  die  without  heirs,  B.  his  brother  shall  have  it :  It  was 
jfB.  die  without  ^j  ^    ^jj    c     j^^  that  this  shall  create  an  estate-tail  in  A., 

heirs,  to  Bs  bro-  ,  /     .  •       i  -n    i  i  •    ^       i 

ther:  B.  takes  because  it  appears  in  the  will  that  the  testator  must  mtend 
an  estate  tail  by  an  estate-tail ;  for  that  it  is  impossible  for  him  to  die  without 
impHcation.        heirs  whilst  B.  his  brother  was  alive ;  and  so  they  said  it  had 

been  often  ruled ;    as  in  the  case  of  Heme  and  Jlilen,  Cro. « 
Car.  57;  and  in  the  case  of  Hill  and  Power  (a). 

(a)  Ace  Nottingham  v.  Jennings^  1      Willes,  369 ;  and  sec  note  (8)  to  Purt" 
P.  Willms.  23.  Goodright  v.  Goodridge,     froy  ▼.  Rogers,  2  Saund.  388  a.    4th  ed. 

(    C.  90.  )  Simon  Mason's  Case. 

Attorney  com-  A  PETITION  was  exhibited  against  S.  Mason,,  and  articles  al- 
mitted  and  re-    leged  and  proved,  inter  alia,  that  he  had  been  an  Ambidex- 

roiTfor  being  *  ^^'  ^^^'  *^"®^  ^®  ^^^  retained  by  one  side  he  was  retained 
ambidexter,        on  the  Other  side ;  and  for  this  was  committed  to  the  Fleet, 

and  turned  out  of  the  roll.     He  was  prosecuted  by  Sir  John 

Huit  and  others  (a). 

(a)  It  is  actionable  to  call  an  tiltomeY  ambidexter.    Godb.  214.     Yelvert.  32. 
^  Finch's  Law,  186. 

[      75      ]     .  -^^ — 

(  C.  91.  )  Anonymus. 

Court  refused  to  A.  GAVE  a  Warrant  of  attorney  to  B.  to  confess  a  judgment, 
setasideajudg-  A.  dies  the  3d  of  November,  and  after  B.  enters  up  the 
^p^on*a  w7r-  judgment  in  the  same  Michaelmas  Term.  Nudigate  moved 
rant  of  attor-  to  set  aside  the  judgment,  because  it  was  entered  after  the 
ney  after  the  party  was  dead.  But  the  Court  would  not  do  it ;  because 
deaA^We  he  ^^^  judgment  being  entered  in  Michaelmas  Term,  it  relates 
was  aUve  on  to  the  ^d  of  October  the  first  day  of  the  Term,  and  then  the 
the  day  to  which  party  was  aUve;  and  now  being  in  another  Term  they  could 
reteted*"**"*     not  alter  a  record,  because  it  was  not  now  in  their  breasts  (1); 

(1)  Fid.  Co.  hut  if  it  had  been  moved  in  the  same  Term,  perhaps  it  might 
Lit  260  a.  3B1.  have  been  otherwise  {a). 

Com.  407.     '  « 

.(a)  See  Odes  v.   Woodward,.  2  Ld.      Rep.  368-9;  and  see  2Stran.  1081.  1 
Raym.  766.  Hoapy  ▼.  Parrit,  6  Term      Saund.  210  e.  note,  ... 
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Lord  Byron's  Case.  (  C.  92.  ) 

jS.  C.  not  S.  p.  anUf  p.  67.  _,,. 

CM       itr  T  11  When  a  private 

Sir  William  Juxon,  in  his  suggestion,  had  pleaded  part  of  statute  is  recited 
the  act  of  parliament,  but  had  left  out  the  recital  of  a  provi-  '^^  pleading,  it  is 
80 ;  whereupon  he  was  fain  to  mend  his  suggestion,  and  re-  JJJ^y  ^^^nur  aL 
cite  the  whole  of  the  act  that  did  concern  these  pai*ties;  for  enacutar 
when  a  private  act  is  pleaded,  it  is  not  good  to  say  inter  alia  ***"  («)•    After 
inactitaf  est,  &c.  but  if  it  concerns  several  distinct  matters,  roateasscMcdin 
to  recite  all  that  concerns  the  materia  subjecta,  and  to  aver  the  Spiritual 
that  it  is  all  that  concerns  this  matter;  and  so  it  was  here  Court,aprohibi- 
done.  Whereupon  a  rule  was  granted  for  a  prohibition.     But  ^^^€08"^?^ 
Sir  WiUiam  Juxon  having  sued  in  the  Spiritual  Court,  and  the  Court  had 
sentence  against  him,  and  that  he  should  pay  costs,  it  was  no  jurisdiction. 
prayed  by  the  defendants  that  the  prohibition  might  not  ex-  553.  ^'"  ^^' 
cuse  him  for  the  costs ;  and  for  that  Nudigate  cited  Cro.  Car. 
46.     But  Baldwin  took  this  difference ;  where  the  Spiritual 
Court  hath  jurisdiction  at  the  time  of  the  suit,  and  after  this 
is  taken  away  by  act  of  pai'liament(l),  there  the  prohibition 
shall  not  excuse  the  costs ;  but  if  they  had  no  jurisdiction  of 
the  cause,  it  is  otherwise ;  and  so  it  was  here  awarded  for  the 
whole. 

But  these  persons  that  were  sued  by  Sir  William  Juxon, 
bein^  persons  that  had  paid  their  tithes  to  my  lord  Byron, 
and  nis  title  in  question,  his  sohcitor  acquainted  the  Judges  privilege  of 
that  he  was  in  parliament,  and  so  could  not  attend  his  suit,  ParUament. 
and  referred  himself  to  their  discretion,  whether  they  would 
grant  the  prohibition  or  no.  Whereupon  they  ordered  that 
the  rule  should  stand,  but  no  prohibition  be  taken  out.  Sed 
adrisare  volunt. 

(a)  Yet  it  seems  that  this  mode  of  Cro.  Jac.  140.  Mac,  Abr.  Statute,  (L)  3. 
pleading  a  statute  is  sufficient.  Plowd.  Where,  however,  any  exception  or  pro> 
65  a.  3  Keb.  648.  Vincr,  tit  inter  viso  is  contained  in  the  enacting  clause, 
alia,,  pi.  2.  Heath's  Maxims,  p.  Ill,  or  incorporated  witH  it  by  words  of  re- 
Cunningham's  edit.  The  party  plead-  ference,  the  party  who  pleads  the  clause 
iiig  it  is  under  no  obligation  to  recite  more  must  also  notice  the  exception.  Jones  v. 
than  makes  for  himself,  but  may  leave  Axen,  uM  tupra,  Gillv.Scrweiu,  7  Term 
any  subaequent  and  separate  proviso  to  Rep.  31.  Steel  v.  Smitht  1  Barn  &  Ald« 
be  insisted  upon  by  the  adversary,  Jones  94,  99. 
y,Axenj  1  Ld.  Raym.  120.  Plowd.  105  a. 

•—  [     76      ] 

Grove  v.  Wollescutt.  —  In  C.  B.  /  Q^  93^  \ 

S,  C.Carter,  219. 

Edward  Gilmore  seised  in  fee  hath  issue  John  (who  was    A  remainder  in 
dead),  Edward,  Goddard,  and  George  before  the  settlement,  a  settlement  was 
and  afterwards  hath  issue  John,  Benjamin,  and  Stephen,  setSoVs  fifth  son: 
and  being  so  seised  makes  a  feoffment  to  the  use  of  himself  quare,  whether, 
and  his  wife  for  life,  and  then  to  Goddard,  his  second  son,  »?  *^^'!?P"'*"» 
then  living,  and  the  heh-s  of  his  body;  and  for  default  of  ^j^^^^^^ 
such  issue,  to  the  use  of  his  fifth  son,  and  so  to  his  sixth  (who  was  dead 
son.     Edward  and  his  wife  are  dead,  and  George  died  with-  a^  ^^e  time  of 
out  issue,  and  so  did  Benjamin.     The  plaintiff' claimed  un-  ought  toTc^d- 
der  Stephen,  and  the  defendant  under  John.     The  question  eluded? 
upon  the  whole  matter  was,  whether  the  computation  of  sons 


7« 


(1)  Fid,  Cart. 
220. 

[    •77    .] 


If  a  disseisor 
makes  a  feoff- 
ment severally 
to  six  persons, 
an  entry  by  dis- 
seisee upon  one 
will  not  revest 
the  whole.    Co. 
Lit  252  b. 
Viner,  tit  En- 
try, B.  [Seethe 
statement  of  the 
case  in  Carter's 
Rep.] 
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should  begin  from  him  that  was  dead^  or  whether  the  eldest, 
that  was  ahve  at  the  time  of  the  conveyance,  should  be  ac- 
counted the  first?  For  if  the  computation  be^an  from  him 
that  was  dead,  then  John  was  the  fifith  son,  and  took  by  vir- 
tue of  the  limitation,  and  so  the  defendant  that  claimed  un- 
der him  had  a  good  title':  But  if  Edward,  who  was  the  eldest 
alive  at  the  time  of  the  settlement,  were  to  be  accounted  the 
first,  then  the  plaintiff  who  claimed  under  Stephen  would  have 
a  good  title ;  for  Benjamin  being  dead  without  heir,  Stephen 
would  take  by  virtue  of  the  limitation  to  the  sixth  son. 

Nudigate  pro  quer'  argued,  that  in  Umitatioti  of  uses  the 
intent  of  the  party  shall  be  taken ;  and  Hob.  303,  the  de- 
scription of  a  person  shall  be  taken  according  to  vulgar  ac- 
ceptation ;  besides,  this  is  the  fifth  son  also  in  a  legal  accep- 
tation; as  Dy.  14,  and  8  Co.  88.  In  conveyance  of  a  title 
in  a  formedon,  where  the  son  is  dead,  no  notice  shall  be  tak- 
en of  him.  If  a  limitation  had  been  to  the  first  son,  it  would 
certainly  have  been  the  first  living,  and  so  the  second  shall 
be  reckoned  the  next  to  him,  and  so  on,  &c.  Besides,  in 
this  very  limitation  he  calls  Groddard  his  second  son;  and,  if 
so,  then  it  is  clear  that  his  intention  was,  that  his  [computa- 
tion should  begin  from  his  first  son  living,  and  not  from  him 
that  was  dead. 

Baldtoinpro  def  argued,  that  the  computation  must  be- 
gin from  him  that  was  dead,  and  then  John  is  the  fifth  son, 
and  so  hath  a  good  title.  The  best  way  to  resolve  this  would 
be  by  asking  of  a  question,  who  is  the  fifth  son  of  Ed.  6?(1) 
It  would  be  answered,  John.  Besides,  his  intent  is  clear; 
for  by  another  deed  (found  in  the  special  verdict)  he  *  hath 
made  provision  for  George,  and  his  sixth  son,  and  his  seventh 
son;  and  for  such  default,  then  for  his  fifth;  so  that  he  did 
look  upon  John  as  provided  for  sufBciendy  in  the  former 
conveyance,  and  so  made  no  provision  for  him  in  this;  and 
the  intent  of  the  parties  shall  be  taken ;  nay,  it  shall  be  made 
out  by  averment;  as  the  5  Co.  68,  where  a  man  hath  two 
sons  of  a  name,  &c. 

Besides,  here  are  six  defendants,  and  an  entry  is  made 
but  upon  one  of  them,  and  this  shall  not  vest  the  estate  of 
the  other  five ;  for  if  a  disseisor  make  a  feoffinent  severally 
to  six  persons,  an  entry  upon  one  will  not  serve  to  vest  the  es- 
tate for  the  whole  (a),  and  that  is  the  difference  taken,  where 
an  entry  is  to  vest  an  estate,  and  where  the  party  hath  an 
estate  in  law  in  him,  and  the  possession  in  no  man ;  as  when 
an  heir  enters  aft;er  the  death  of  his  ancestor,  for  there  an 
entry  into  one  parcel  shall  vest  the  whole.  1  Inst.  15  b« 
And  so  if  a  feofiment  be  made  upon  condition,  &c.  Vide  Dy. 
337.  9H.  7,  25.  Bro.  Ent.  92.    And  so  the  plaintiff  can 


(a)  An  entry  to  revest  a  freehold  must 
ensue  the  action  for  the  recovery  of  it. 
(Co.  Lit  252  a).  L  e,  where  there  are 
several  tenants  of  the  Ireehold,  there 


must  be  several  real  actions  for  the  re- 
covery of  that  part  of  which  each  is  in 
possesnon;  and  therefore  an  entry  into 
eaeh  part  is  necessary. 
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harve  title  but  to  a  part;  and  <Iay  iims  given  to  argue  it 
ajgain  (A). 

(b)  Judgment  was  giveo  for  the  -de-  man's  Report,  is  particularly  adverted  to 

Ibndant.  See  the  resolution  of  the  Court  by  C.  J.  Vaughan,  as  denoting  the  order 

mCarter'sRepcHTt,  where  it  appears  that  •f'biith.   See  Chadwkk  v.  Doleman,  2 

the  limitation  was  to  the  )|/tt  begotten  Vernon,  528.   Trafford  v.  AthUm,  Id. 

son  of  the  settlor  and  his  wife ;  and  this  660.   Lomax  v.  Holmeden,  1  Ves.  Senr. 

word  begotten,  although  omitted  in  Free-  290. 

Graves  t;.  Ashenhurst.  (  C.  94.  ) 

S,  C.  Vaugh.  173,  by  the  name  of  Crowley  ▼.  Swmdlee  ^  AL 

The  defendant  avows  for  a  rent-charge  granted  out  of  the    Defendant 
20  acres  the  locus  in  quo,  Sfe,  per  nomen  of  all  his  lands  and  *^«"«f  ^^c^' 
tenements  in  King's  Norton  (which  was  200  acres).     And  JSJ  ^^  jjj  k. 
upon  oyer  of  the  deed  it  appeared^  that  the  plaintiff  grants  N.  whereof  the 
ed  a  rent  of  20/.  per  annum  after  the  decease  of  Anne  Graves  ^^*  **•  ^^^' 
.  and  Thomas,  &c. ;  and  if  the  said  rent  of  20/.  shall  happen  warpw^eCa'IJd 
to  be  behind  at  any  of  the  Feasts  when  it  shall  become  due,  it  avowed  for'a 
shall  be  lawful  to  enter(l)  and  distrain  durin^r  the  joint  lives  "°*  granted  by 
ofAnne  and  Thomas.  ^  ti^^^^X^^ 

Two  exceptions  were  taken.  1.  It  is  alleged  that  tiie  name  of  all  his 
rent  was  granted  out  of  20  acres,  per  nomen  of  aU  his  lands  Ij^^Th^*  *"  ^' 
and  tenements  in  King's  Norton,  which  was  200  acres.  Per  ^  was  hdd"*" 
Cur. — It  is  good  enough;  because  it  is  alleged,  that  these  good.  [Seethe 
20  acres  were  parcel  of  the  200;  and  if  it  was  granted  out  of  pi«adln^  stated 
the  whole,  it  was  granted  out  of  every  part;  and  this  difters  "(n^^J^into^aii 
from  Cro.  Eliz.  662,  where  lands  in  possession  were  granted  the  lands  of  the 
per  nomen  of  lands  in  reversion,  for  it  was  impossible  those  gj;antorinK.N." 
should  pass.     Plow.  150  b.  [Cro.  El.  822.]  (a).  ^*^'  ^*°«-  ^^*' 

2d.  Excep. — ^The  clause  of  entry  and  distress  in  the  deed    Where  a  rent 
differs  from  the  allegation  in  the  declaration ;  for  it  ♦  appears  [    *  78     ] 
by  the  deed,  that  the  distress  and  entry  was  given  but  dur-  is  granted  by 
ing  the  Uves  of  Anne  and  Thomas,  and  the  rent  was  not  to  ^^^  ^  ^™" 
commence  till  after  their  deaths.     Answered  per  Cvt\ —  S^^ofl^and 
Where  words  are  repugnant  or  insensible,  they  shall  be  re-  B.  with  a  power 
jected;  and  cited  Cro.  Eliz.  4^;  so  here  the  words,  "  dur-  f^^Jl^j^f"'' 
ing  the  joint  lives  ofAnne  and  Thomas,"  are  altogether  re-  ^^^  of  Al'and 
pugnant,  (for  it  appears  that  the  rent  was  not  to  commence  B.;"  the  latter 
till  after  their  decease,)  and  so  shall  be  rejected ;  and  so,  not-  ^?'^***^^  ^ 
withstanding  they  are  dead,  it  was  adjudged,  that  the  dis-  JJjnant** "' 
tress  was  well  taken,  and  as  if  those  words  had  never  been 
in.     Judgment  pro  le  avowant  (b). 

(a)  As  to  a  per  nomen  in  pleading,  gerford,  Lutwyoh,  lOM.  Bro.  Pleadingly 

see  pott,  Fowle  t.  Dogle,  p.  126,  157.  pi.  66.  2Saundi  305  b.  n.  (13). 
Viner,  tit  Per  Nomen.  Throchmerton  v.  (h)  Vxd,  Berrington  v.  Parkhurst,  3 

Traejft  Piowd.  150-1.  Heath's  Maxims,  Atk.  185.  S.  C.  Willes,  827.  Bac.  Ab.  , 

(by  CuxraiofhaB,)  p.  118^4.   Qmre,  if  Gnnta,  (1).  Conu  Dig.  Paralt,  A.  22. 
it  be  necessary  or  useful?   jR.  ▼.  Hun- 

Anonymus.  (  C.  95.  ) 

Upon  the  suggestion  of  a  modus  the  Courts  do  use  to  grant   Prohibition 
prohibitions  without  notice  given  to  the  other  party.  gwnted  without 


J 
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notice  upon  nig-  -    jf  they  proceed  to  sentence  in  the  Spiritual  Court  in  a , 
Sk)S»?*Nopro-  cause  where  they  have  jurisdiction  of  the  Ubel,  the  Court 
•    hibition  after      wiU  not  grant  a  prohibition;  but  if  it  be  of  a  matter  where6f 
sentence,  where  they  had  no  jurisdiction,  they  will  grant  a  prohibition,  al- 
Couft^fc^ji-     though  it  be  after  sentence  (a). 

risdiction  of  the  libel :   aUter  where  it  has  no  jurisdiction.    Pott,  C.  858. 


(a)  Com.  Dig.  Prohibitioh,  D.  Ojffley 
V.  Whitehall,  Bunbury,  1 7.  Full  v.  Hutch- 
ins,  Cowp.  422.  Blacquiere  v.  Hawk- 
ins, Dougl.  377.  Yet  in  a  suit  for  tithes, 
where  a  modus  was  pleaded  and  in- 
terlocutory sentence  g^venin  the  Spiritual 
Court,  which  was  confirmed  by  the  Court 
of  Appeal,  a  prohibition  was  granted  to 
both  Courts.  Darby  t.  Cosens,  1  Term 
Rep.  *  552.  And  where  the  Spiritual 
Court  has  original  jurisdiction  over  the 
subject  of  the  libel,  yet  if  it  can  be  col- 
lected from  the  proceedings  there,  that 


a  matter  of  common  law  cognizance  hat 
been  incidentally  determined  otherwise 
than  the  common  law  requires,  a  prohi- 
bition will  lie  even  after  sentence.  Gould 
V.  Gapper,  5  East,  345.  Shatter  v. 
Friend,  Salk.  547.  Com.  Dig.  Prohibi- 
tion, D.  Sed  vid,  Ld.  Camdfin  v.  Heme, 
4  Term  Rep.  397,  per  Buller,  J.  Symee 
V.  Symes,  2  Burr.  813.  On  prohibitions 
after  sentence,  see  ftirther,  Viner,  tit 
Prohibition,  L.  a.  M.  a.  En^e  v.  Steed, 
poet,  p.  294. 


(  C.96.   )  Petty'sCase. 

The  Court  can-  The  Court  was  moved  to  stay  the  passing  of  a  fine,  which 
notstayttiepaM-  ^^s  acknowlcgcd  by  the  lady  Petty's  daughter,  an  infant  of 
tCT  payment  of  ^^^  ^®  ^^  thirteen;  but  because  the  king's  silver  was  paid, 
the  king's  silver,  it  was  gone  too  far ;  but  they  assigned  the  infant  a  guardian, 
^jnst  517.  ^i^Q  ijad  instructions  to  bring  a  writ  of  error  to  reverse  it. 
Barnes,  214.  -^^  ^^^Y  filled  Sir  Nic.  Roe  and  the  other  commissioners. 
The  coromis-  and  threatened  all  that  had  a  hand  in  the  promoting  of  it. 
sioners  fined  for  p-^^  5  Co.  39.  Dy.  220(a). 

taking  the  ac-  "^  ^   ' 

knowledgment 

of  an  infiuit  (a)  Vid.  Hungate*scase,  12  Co.  122-3. 

at.  13.  GfiffUh*s  case,   12  Mod.  444.  Hutchtn- 

son*s  case,  3Lev^  36;  and  2  Show.  281. 


In  the  two  last  cases  the  fine  was  vacated 
on  motion,  after  payment  of  the  king's 
silver. 


[      79     ] 
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(   C.  97.  )  Bellamy  r.  Player. 

Death  of  a  par-  The  plaintiff*  had  obtained  a  verdict  at  the  last  assizes;  and 
ty  between  ver-  because  he  was  sincc  dead  it  was  moved  (by  Serjeant  Main^ 
menr?s^iio^*'     orrf)  for  the  defendant,  that  judgment  might  be  stayed ;  for 
ground  to  arrest  he  said,  at  the  common  law  it  was  always  admitted  a  sufB- 
judgment         cient  allegation  to  arrest  judgment  (1);  and  the  reason  of.it 
'n\%*z\^^  ^^^  *^  prevent  the  defendant  of  the  trouble  of  bringing  a 
writ  of  error,  which  would  have  been  a  circuity  as  it  were ; 
and  he  said,  notwithstanding  by  the  statute  of  17  Car.  2,  c.  8, 
it  is  now  enacted,  that  the  death  of  either  party  after  ver- 
dict, and  before  the  judgment,  shall  not  be  alleged  for  error; 
yet  he  said,  that,  they  now  coming  before  judgment  was  en- 
tered, he  apprehended  they  were  out  of  the  statute.     Sed 
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€  contra;  for  if  it  shall  not  be  alleged  after  judgment 
for  error,  by  the  statute,  certainly  it  was  never  intended  that 
it  should  be  admitted  a  sufficient  cause  to  stay  judgment. 

Whereupon  he  said,  he  had  affidavit  that  the  verdict  was  The  Court  MB 
not  fairly  obtained,  and  that  the  jurors  eat  at  the  plaintiflp's  Si^^r  Acpiain- 
charge,;  and  so  said  they  were  in  an  ill  case;  for,  notwith-  tiff  upon  proof 
standing  this  was  sufficient  cause  for  a  new  trial,  yet  the  ^t  the  juron 
plaintift  being  dead,  it  was  not  possible  for  them  to  have  that.  ^i^iJj^^JP' 
But  the  Court  told  him,  if  he  could  prove  his  allegations,  ing  the  death  of 
♦they  would  set  aside  the  verdict;  which  accordingly  was  [  *80  1 
done  nisi  causa.  the  plaintiff 

They  were  considering  of  fining  the  jurors,  but  then  be-  nnce  verdict  (a). 
thought  themselves  of  the  general  pardon  of  the  king;  grant-  jun^iSlciudeSf 
ed  the  last  sessions  of  parliament,  which  had  pardoned  them,  in  a  general  par- 
don, jintet  P*  4« 

(a)  Co.  Lit  227  b.  BuU.  Ni.  Pri.  326,  327.  21  Viner,  448—453.  6  Ves.  Junr.  90.     JJ.o<>-  *??•  i^ 
^  ^  Vincr,  24.  Pott^ 

^  C.  549. 

Paradise  «?•  Shelley.  (  C.  98.   ) 

After  a  verdict  for  the  defendant,  the  plaintiff  moved  to    No  new  trial 
stay  judgment,  and  that  he  might  have  a  new  trial;  and  for  ^^  ^« ^'*? 
cause  suggested,  that  three  of  his  material  witnesses  which  Qeases.       ^  ' 
were  subpoena'd,  did  not  appear,  whereby  he  failed  inhis  proof. 
Sed  Curia  negavit ;   for  if  he  had  found  his  witnesses  had    2Salk.645.  6 
been  absent,  he  might  have  been  nonsuit ;  and  if  this  were  J*®^-  22.   Bull. 
admitted,  every  verdict  might  be  set  aside ;  for  it  would  be  yl^^*^  454^    ^ 
but  the  plaintiff's  leaving  a  witness  or  two  at  home,  and  then  chit  Rep.  195. 
suggest  the  want  of  them  for  cause  for  a  new  trial. 

Hicks'sCase.  (  C.99.  ) 

An  action  was  brought  for  these  words,  "  Frances  HGicks  was    Whether  it  he 
brought  to  bed  of  two  boys,"  (the  plaintiff  being  a  feme  jsole).  "^/J^l^^^ 
It  was  moved  in  arrest  of  judgment,  because  she  doth  not  al-  oiewas  brought 
lege  that  she  had  any  special  damage,  and  then  it  is  no  more  to  bed  of  two 
than  if  he  had  called  her  "whore,"  for  which  she  shall  have  J*^'^!^. 
no  action  without  special  damage.     But  by  Fdughan,  C  J.  J„<^^  c.  62; 
if  it  had  been  said  that  "she  had  a  bastard,"  these  words  Pottt  c.  802. 
had  been  damageable  in  themselves  (a).    Sed  Curia  admsare 
vuli. 

(a)  Post,  Fordv,  Fletcher,  p.  275. 

Gloyne  v.  Gilbert.  (  C.  100.  ) 

Gilbert  (a  parson)  sued  the  plaintiff  in  the  Spiritual  Court    Whether  a  suit 
for  these  words,  "thou  art  a  knave,  aUar,  and  a  rascal."  i»»^« Spiritual 
And  Nudigate  moved  for  a  prohibition,  because  they  are  a  pwwm  a^ 
only  words  qf  ,heat  and  scolding,  and  cited  2.Rol.  S96,  No.  huwe,  Uar,  and 
19.  297,  No.  22,  23.     K  he  had  said  he  had  been  a  common,  roicai  shaU  be 
Kar,  it  had  been  cause  of  deprivation.     Per  EUis.—And:  ^"^^^'^^^ 
then  certainly  it  had  been  good  cause  to  sue  in  the  Spiritual 
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Court.    Jtieim. — ^He  is  a  liar  if  he  tell  but  one  lie,  and  wiiy 

should  we  intend  it  in  the  worst  sense  of  a  common  liar;  6o 

that  the  question  is,  how  it  shall  be  intended.     Faughan, — 

[    *  SV     ]  That  *case  in  Rolle,  ^7,  charges  him  with  one  particular 

act  only,  of  lying  upon  the  subject  matter.     Sed  ad^ouma^ 

(a)  FitL  Aimffmtm^  Comyn  Rep.  26.   3  Satk.  548.   Lutw.   1054.   1  Ventr.  9. 
Musgraoe  v.  Booey,  2  Stra.  946. 


(  C.  101.  )  PiERSoN  V.  Hughes.     Intratur  Mich.  24  Car.  2.  B&t.36S. 

Continuod  from  p.  72. 

lAdebtonbMid  The  plaintiff  had  been  solicitor  for  the  defendant  in  'sereral 
*****?r^JJLff  suits,  and  an  obHgation  was  given  by  three  others,  to  pay  aH 
au  moniawUch  ^^^^  suxos  of  money  as  are  or  should  be  laid  out  by  the  plain- 
be  had  apeta  or  tiffin  the  several  suits  depending  for  the  defendant,  wherein 
should  spend  m  the  plaintiff  was  solicitor,  &«•  The  plaintiff  declares  upon 
wherrin^^L  ^I  ^^^^  obligation,  and  the  defendant  demurs.     Vide  melius, 

attorney:  held     UntCy  Case  86. 

that  uniawfiii  j^  ^as  arffucd  for  die  defendant,  that  this  obligation  was 
muat  be  Bpeqai.  ^^^d,  being  for  maintenance ;  and  though  it  hath  been  ob- 
ly  pleaded,  and  jected,  that  part  being  given  for  what  was  already  due  was 
cannot  be  ob-  lawful,  and  SO  however  it  should  be  ffood  for  that  (a) ;  yet 
and  demuncp!'^  ^  ^^^  argued  by  Broome^  that  the  whole  taken  together  was 
Held  also  that  msdntenance;  for  the  securing  of  what  he  had  laid  out,  and 
^h^iAi^^  what  he  should,  does  give  life  and  spirit  to  the  attorney  to 
ed  to  the  firet*^'  ®^®'  ^^^  *^  ^^  according  to  1  Inst.  368  b.  a  bearing  up,  or 
part  of  the  con-  Upholding  of  quarrels  and  sides ;  and  whereas  it  hath  been 
^^^ni  for  it  is  objected  that  it  may  sometimes  be  an  act  of  charity  to  be  se- 
attorney  to"  take  ^urity  for  a  poor  man,  because  it  may  be  a  means  to  help 
security  from  a  him  to  the  recovery  of  his  right ;  as  to  tnat,  the  law  hath  pro- 
stranger  for  ;mm<  vided  a  remedy  for  him,  itor  he  may  be  admitted  in  forma 
*jffe3Ti%e.  pouperis;  and  therefore  upon  the  whole  matter  diis  seems 
to  be  a  supporting  of  quarrels,  and  is  an  encouragement  to 
one  part,  and  a  discouragement  to  the  other. 

Turner  pro  quer  argued  utprius,  quodvidcy  anie,  Case  86, 
and  said  farther,  that  it  did  not  appear  here  that  any  mainte- 
nance was  committed,  and  so  it  is  not  reason  the  party  should 
suffer,  non  offidt  conctius  nisi  sequatur  effectus :  But  Faugh-' 
an  answered  to  that,  that  it  was  true  that  the  party  could 
Bro.  Champer-  not  be  indicted  for  maintenance  till  it  were  committed ;  no 
^!fom5  Nodis*  ^^^®  could  he  for  murder;  but  yet  if  a  bond  be  given  to 
tinctioD,  in    *  maintain,  or  to  kill,  certainly  the  bond  will  be  void,  though 
maintenance,      the  acts  never  ensue ;  and  he  said  it  will  be  hard  to  distin- 
between  giying^  guish,  in  point  of  maintenance,  between  giving  of  money  and 
^'fwit'p^  giving  security  for  it. 

Fisughutf  C  J. 

(a)  Where  h  bond  is  conditioned  to  da  v.  Simmes,  Hob.  14.  1  Wms.  Sawid.  €6  a. 

distinct  things,  one  of  which  is  illegal  at  a.  1.  Lmyng  v.  Pidne,  WiUes,  574,  and 

oommoD  law,  it  is  •iily  Toid  fro  Umto:  nottib,  Nsmmam  f.Newwum,  4  MauL  ft 

but  if  part  of  the  condition  be  void  by  Selw.  £6. 
statute,  the  bond  is  void  in  toto,    Norton 
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ffhuiham* — ^As  the  defendant  hath  pleaded,  it  teems  to  be   WbwretlMooB- 
somedung  strong  against  him ;  for  there  is  a  diiFerence  when  ^^^  ^  •  ''*'°* 
*the  condition  is  to  do  a  thing  that  is  plainly  unlawful  in  it*  [    *  82     ] 
Belfprimd  facie,  as  to  kill  a  man,  &c.  and  when  it  is  to  do  a  ib  plainly  usUw. 
thing  that  may  be  either  lawful  or  unlawful  according  to  the  ^^^^j^"^"^' 
circumstances  of  the  thing,  as  it  is  here ;  so  there  may  be  man,  the  de- 
lawAil  mamtenance,  and  non  constat  here,  whether  or  no  the  fendant  may 
obliffors  were  not  relations  of  the  party,  or  perhaps  the  par-  5'*^^  *^f??-* 
tyXht  be  lessee,  and  they  mi^t  be  r^ersionen;  land  ^,";;„'.^^' 
therefore  the  defendant  should  not  have  demurred,  but  be  lawful,  as  in 
should  have  pleaded  that  the  bond  was  for  maintenance,  and  *■*•  ^^  "?**^  ^ 
then  It  had  come  properly  on  the  other  part  to  have  shewed  piead  specially. 
how  and  upon  what  account  they  nught  lawfully  maintain,  PerWmdkmhh 
ui  priMs;  but  now  the  defendant  had  tied  the  plaintiffup  by 
his  demurrer  that  he  could  not  come  in  to  shew  the  matter. 

Atkhis  took  a  difference,  that  if  the  suit  were  ended,  any 
person  might  be  security  for  the  fees  and  charges  expended, 
but  not  while  the  suit  was  depending;  for  the  securing 
what  was  laid  out  did  encourage  the  proceeding  in  it ;  and 
the  Judges  ought  to  discountenance  any  thing  like  mainte- 
nance.   Non  bene  ripis  credUur. 

It  was  agreed  by  all  the  Judges,  that  the  dient  himself  A  dient  may 
might  give  the  attorney  bond  for  his  fees ;  or  that,  after  the  f  J^Jla  fo?hu  ^ 
suit  is  ended,  any  body  else  might  be  bound  with  him  for  future  fees. 
security  of  what  was  laid  out.     JSed  Curia  advisare  vult.        ^nt$,  p.  72. 

Afterwards,  in  this  same  Term,  Vdughan,  Chief  Justice, 
delivered  the  opinion  of  the  Court,  that  judgment  ought  to 
be  given  for  the  plaintiff,  because  the  defendant  demurring 

emerally,  it  cannot  appear  whether  the  maintenance  was 
wful  or  unlawftil;  and  it  might  be  that  these  persons  were 
relations  that  might  lawAilly  maintain;  and  nullum  iniquum 
injureprceeumitur;  and  besides,  he  ought  to  have  pleaded 
performance  of  that  part,  which  was  lawful ;  for  it  was  law* 
fill  to  be  security  for  what  had  been  laid  out  before;  for 
though  it  was  a  question  formerly,  whether  an  attorney  might 
lay  out  his  proper  money  for  his  client,  yet  now  it  was  made 
clear  that  he  might,  since  the  statute  8  Jac.  Ideoper  Curiam  8  Inst  564, 
jwd.  pro  quer*  (A). 

(ft)  It  appears  diatllieantient  doctrine  cause  gratis  from  modves  of  charity, 

of  maintenance  has  undergone  some  re-  AsJ^ord  v.  Pnee,  3  Stark.  185.  VuL  1 

laxation;  aee  Matter  v.  MUler,  4  Term  Hawk.  c.  83,  §  36^  28. 
Rep.  340.    An  attorney  may  conduct  a 

NicHOLLs  r.  R£EV£. — In  C.  B.  (  C.  102.  ) 

Trespass  for  entering  his  close,  et  quod  secuUy  messuU  et  as-   wiwtfaer  tiw- 
portavit  blada  et  herbas,  ibid.  &c.  with  a  continuando  of  the  J*dow^aS*cui? 
same  cutting  and  carrying  away  from  the  16th  of  August  ting  com,  can 
21  Begis  ad  30  Sept,  22  jSegis.  belaid  with  a 

•  It  was  moved  by  Baldwin  in  arrest  of  judgment,  because  [     *  83     ] 

eaiUinmmdo?(a), 
(a)  T.  Ray.  396.  1  Ld.  Ray.  2S9.  Bn$,  CMit  448.  dm.  I>%.  Pleader,  3 11.10. 
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Where'atretpau  it  was  impossible^^  when  he  had  cut  the  corn  there  growii^ 
is  imprc^eriy  the  16th  of  August,  21 ,  that  he  should, continue  cutting  it  tiU 
«I«]A>?i?i8ddI  *®  30th  of  September,  22;  for  com  doth  not  grow  all  the 
ed  by  verdict  year,  and  so  damages  being  given  intire,  it  is  naught,  because 
1  Ld.  Ray.  239.  the  jury,  perhaps,  might  give  damages  in  respect  of  the  con- 
•  ^y-  2  .  tinuation,  which  is  impossible ;  and  he  compared  it  to  an  ac- 
Ante,  c.  29.  tion  of  the  case  for  three  assumpsits,  and  one  is  ill  laid,  if  da- 
Pattf  c.  177.     mages  intire  be  given,  it  is  bad  for  the  whole,  and  cited  Hob. 

189,  178.  10  Co.  130.  Osbom's  case,  where  the  differences 
.  are  taken.  Dyer,  370.  2  Bulst.  20. 
The  jury  shaU      But  Foughau  said  there  is  a  difference  between  things  le- 
SThave^'STCn^^  g^lly  impossible,  as  in  the  case  of  assumpsits,  there,  though 
damages  for  a     ^^^  ^^  had,  yet  it  shall  be  presumed  that  the  jury  gave  da- 
thing  naturally   mages  for  it,  because  it  is  only  legally  impossible ;  and  non 
ISHf^nr*  if-*'  ^^^^^^  ^^  *®  jurors  whether  by  law  it  were  good  or  not ; 
gaUy impossible.  ^^^  where  a  thing  is  naturally  impossible,  as  it  is  here,  it 
Per  Faughan,     cannot  be  presumed  that  the  jurors  gave  any  damages  for 
Com^Re'^231^  ^^^^  which  they  might,  by  presumption,  know  to  be  impos- 
1  Ander.  120.     sible.  fide  10  Co.  131.     Where  for  words  spoke  at  several 
1  Roi.  Ab.  576.    times  an  action  is  brought,  and  part  are  actionable,  and  part 
not,  and  intire  damages  given,  it  is  naught ;  but  otherwise  if 
they  be  spoken  at  the  same  time.     Sed  adjoumatur  {b), 

(h)  See  the  cases  collected  in  notes  to  HamtieUm  v.  Veerey  2  Saund.  171. 

(  C.  103.  )  Phillips  v.  Crawly. 

The  Courts  of  TRESPASS,  with  a  continuatido  from  Arnio  65  till  71,  in 
*^ii T"  '"^d-  ^^®  rectory  of  Anter^ham  in  Buckinghamshire,  in  a  trial  at 
to  the  Sentences  ^*^*  '^^®  ^*^^  ^*^^>  ^^^  Phillips  was  presented  in  58,  by 
of  the  Spiritual  the  keepers  and  one  Minshen  being  patron;  upon  the  pre- 
Courts,  in  mat-  teuceof  a  contract  to  pay  Minshen  lOOLper  ammm  so  long 
latterhaveconu-  ^  ^^  should  be  incumbent,  he  was  cited  into  the  Spirit'utd 
sance  (a).  Court  in  63,  and  there  was  sentence  of  deprivation  against 

1  Sid.  170, 220.  him  for  simony;  and,  upon  his  appeal  to  the  delegates,  the 
^  sentence  was  confirmed:  afterwards  he  was  cast  upon  a  trial 

in  the  King's  Bench,  and  another  at  Ailsbury :  And  now  he; 
brought  his  action  again,  ut  supra,  and  he  was  fain  to  prove 
his  ordination,  and  tnat  he  was  of  the  age  pf  twenty-four  at 
the  time  of  his  ordination;  and  that  he  was  presented  and  in 
(i)FW.i  Vent,  possession  (for  in  those  times  there  was  no  induction  (1),)  and 
15*  then  he  proved  his  entry  in  65:  But  laying  it  with  a  contin-' 

uanch,  he  was  fain  to  prove  another  entry ;  and  that  being 
r    *  84      ]  within  a  year  and  a  half  of  his  first  entry,  ♦  if  he  had  recovered , 
,  he  could  have  recovered  damages  but  to  the  time  of  his  last 
«  entry,  which  was  but  18  months. 
Deed,  which         Xhe  defendant  produced  a  deed  under  the  plaintiff's ' 

had  been  vead 

(a)  See  Buller,  N.  P.  244.  Dacosta  8f  Courtsof  concurrent  or  exclusive  jurisdic-  - 

Villa  Realf  1  Stra.  661.    AUen  v.  Dun-  tion  are  discussed  in  the  two  following 

das,    3  Term  Rep.    125.     Hargrave's  cases,  which  occurred  in  the  Courts  of. 

Tracts,  451 ;    and  the  judgment  of  C.  J.  Ireland:  Hume  v.  Burton,  reported  from 
De  Grey  in  the  Duchess  of  Kingston* s  ^  MSSAn  5  Cruise's  Digest,  536,  541;  and 

ease,  11  State  Trials,  261.     The  influ-  Miungay  t.  Gohan,  Ridgw.  Irish  Term 

ence  and  effect  of  prior  ac^udicationt  in  Rep.  p.  1. 
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hand  and  seal,  whereto  were  witnesses*  names;  but  because  »^*j<>rmer trial, 
they  did  not  prove  the  witnesses  dead,  nor  that  they  were  ouH^wf Tyat- 
gone  to  sea  (£),  though  they  alleged  it,  it  was  not  permitted  testing  witness- 
at  first  to  be  given  in  evidence ;  but  afterwards,  upon  proof  «.   12  Vincr, 
that  it  was  read  at  the  former  trial,  it  was  suffered  to  be  read,  ^sentence  of  de* 
The  defendant  also  offered  to  read  the  proofs  in  theSpiritu-  privation  against 
al  Court,  but  was  not  allowed,  for  those  Courts  are  no  Courts  plaintiff  for  si- 
of  record  (c).     But  the  sentences  of  deprivation  were  suffer-  ™^Jtence  aj^dnst 
ed  to  be  read(c{)«     But  it  was  objected  against  them  by  the  him  in  a  Court 
plaintiff**s  counsel,  that  it  was  not  reason  the  plaintiff  should  of  law.  21  Vin. 
be  concluded  of  his  interest  in  his  freehold  in  the  Spiritual  ^^^J^^^  cannot 
Court.     But  as  to  that,  the  Court  answered,  that  the  Spirit-  be  directly  oust- 
ual  Court  did  not  by  sentence  oust  him  of  his  freehold,  but  ed  of  his  free- 
that  it  was  a  consequence  of  their  sentence ;  and  that  simony  ^nce^^of^a  s'iri- 
being  a  matter  that  they  had  properly  conusance  of,  (for  al-  tuai  Court:  but 
though  since  the  31  Eliz.  cap.  6,  the  Temporal  Courts  have  he  may  by  con- 
jurisdiction,  yet  that  statute  hath  not  taken  away  that  ju-  gf"^^*  ^"^ 
risdiction  that  the  Spiritual  Court  had  at  common  law),  they    fhe  Xemporai 
ought  not  to  ravel  into  the  grounds  of  their  sentences,  but  to  and  Spiritual 
give  credit  to  them ;  as  they  should  in  a  certificate  of  mar-  ^°"^nt***urisSc- 
riage,  or  bastardy,  and  other  things  which  lie  properly  with-  oon^of  simony 
in  their  cognisance;  so  that  they  must  take  him  as  guilty  of  since  31  Eliz.  c. 
simony,  being  deprived  for  it  in  the  Spiritual  Court.  ^  (^)* 

Whereupon  Baldtvin  for  the  plaintiff  alleged  the  act  of  ob-    Where  a  gcnc- 
Uvion,  which  was  in  1660,  two  years  after  the  defendants  had  i-aia^t  of  oblivion 

11  11         /r»-  -1  111        •  contains  an  ex- 

aUeged  the  oiiencewas  committed:  and  so  by  that  it  was  par-  ception  of  seve- 
doned.  But  to  that  the  Court  made  answer, — That  if  he  rai  persons,  a 
would  have  taken  benefit  by  it,  he  ought  to  have  pleaded  it ;  ^f^J*  ™"^^ 
for  though  it  be  .a  general  act,  yet  there  being  several  per-  shew  himself 
sons  excepted,  he  ought  to  have  pleaded,  and  shewed  that  not  within  the 
he  was  none  of  the  persons  excepted;  whereupon  the  plain-  exception (/). 
tiff,  seeing  the  Court  incline  against  him,  was  nonsuit. 

favghcm'd^ei  Ellis  this  question : — That  supposing  there    A  general  par- 
was  a  general  pardon,  and  the  party  did  not  plead,  nor  the  abiVoiTerrorf*^' 
{'udges  did  not  take  notice  of  it,  whether  the  party  might  jenk.  258.  17 
lave  remedy  by.  writ  of  error?  And  Ellis  said  no;  because  Viner,  58.  Fos- 
they  could  allege  nothing  for  error  but  what  did  appear  in  **'»  42—45, 67. 
■  the  record ;  to  which  Faughan  assented  (g). 


'  (6)  1  B.&P.  360.  1  Taunt  461. 

(c)  Ace  March,  120.  12  Vina^  108. 
Bull.  N.  P.  242.  But  the  bett6r  opinion 
is,  that  depositions,  taken  judicially  in 
the  Ecclesiastical  Court  or  in  any  other 
Court  of  competent  authority,  are  evi- 
dence on  the  same  footing  and  under  the 
same  limitations  as  depositions  in  Equity: 
as  io  which,  see  Gilb.  Evid.  66,  57,  ed. 
1777,  and  1  Phillippson  Erid.  Part  2. 

(d)  Fide  PhiUipt  v.  Bury,  2  Term 
R«p.  346.  R.  X*  Grundon,  Cowp.  315. 
Baker  v.  Rogers,  Cro..El.  788. 

-  (#)  GilM.  Codex,  840,  edit  1713. 


(/)  Cro.Car.449.  Hob.81.  6  Co.  79,  3 
East,  86.  But  where  the  exceptions  are  in 
a  subsequent  proviso,  the  party  pleading 
the  act  may  leave  his  opponent  to  insist 
upon  them  in  his  reply.  2  Hawk.  c.  37, 
§  60.  Ingram  v.  Foot,  12  Mod.  613.  17 
Viner,  57.  As  to  the  effect  of  a  pardon 
of  simony,  see  post,  R.  v.  TurviU,  p.  197. 

(g)  "  Error  in  law  is  ever  of  such  mat- 
ters as  do  appear  upon  record,  and  er- 
ror in  fad  is  ever  of  such  matters  as  are 
not  crossed  by  the  record."  Bacon's 
Maxims,  Reg.  17^ 
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(  C*  104.  )  Allen  v.  Spendlove. 

S.  C.  Ante,  p.  74. 

A  devnor  has  ThomasHigdbn  hath  three  sons,  Thomas,  Bartholomew,  and 
todV^^Md  de^  Robert,  aiid  devises  lands  to  Bartholomew  and  Robert,  aad 
▼MesUndttoB*  if  Bartholomew  dies  without  heirs,  ,Robert  shaU  have  his 
and  c,  '*  and  if  part ;  and  if  Robert  dies  without  heirs,  Thomas  shall  have  it. 
hei»*c'1£m*  '^^  question  was, — ^What  estate  Robert  had  in  his  moi- 
have'us  part;  ^^y ?  ^^  i^  ^^  agreed  that  Bartholomew  hadanestate^tail  by 
and  if  c.  diea  iBi{dication,  by  virtue  of  the  words  subsequent  to  the  devise, 
Jl^^^e  ^-  -"^^  ^f  Barihohmetv  die  without  &c.  [1  Rol.  844,] 
it"  Semb.  B.  I^  ^^  argued  by  Maynardy  that  Robert  should  also  have 
has  an  estate  an  estate  tail,  because  those  words  that  did  give  were  the 
eStefo  ^"i  ®*"*^  *^  hoi^  of  them;  and  then,  when  the  testator  had  by 
their  respective  ^1^  subsequent  words  declared  what  estate  he  did  intend  to 
moieties.  pass  to  Bartholomew,  when  he  says,  ''  I  devise  to  Bartholo- 

8  viner,  859.     j^^^  ^^^  Robert,"  the  words  being  the  same  to  Robert,  shall 
carry  the  estate  to  him  in  the  same  manner. 

NtidigiUe  argued  e  contra;  for  that  by  the  first  words,  if 
the  testator  had  gone  no  farther,  but  only  said,  ''  I  devise 
these  lands  to  Bartholomew  and  Robert,"  neither  of  them 
had  had  but  an  estate  for  life ;  and  then,  when  the  testator  by 
subsequent  words  enlarges  the  estate  of  one  of  them,  and  re- 
strains it  to  the  part  of  one  of  them  (by  saying  *^  Thomas 
shall  have  it")  this  word  ^'  it"  shall  relate  only  to  Bartholo- 
mew's part  that  was  before  devised  to  Robert  if  Bartholo- 
mew dies  without  heir:  And  the  Court  inclined  to  this  lat- 
AfU$,  p.  11.  ter  opinion,  that  Robert  had  but  an  Estate  for  life  in  bis  moi- 
ety, because  implications  that  carry  estates  ought  to  be  plain 
and  strong;  and  so  gave  judgment  nisi, 

(  C,  105.  )  Thomas  r.  Sorrell.  —  In  Cam.  Scac.  (a). 

S,  C.  Vaugh.  330.    1  Lev.  217.  2  Kebl.  245,  280,  322,  372,  416,  790.    3  Kebl.  76, 

119,  143,  155,  184,  223,  233,  264. 

The  king  may  The  case  was  this :  King  James  by  his  letters  patent  did  in- 
grant  a  dispen-  corporate  the  vintners  of  London,  and  in  the  same  letters  pa- 
wine^without  ^"^  ^^  grant  for  him,  his  heirs  and  successors,  to  them  and 
a  licence  ,fumo6-  their  successors,  that  it  should  be  lawful  for  them  to  sell  wine 
T^d^l^^A  ^^^^^^  licence,  non  obstante  the  statute  of  7  Ed.  6,  5,  by 
the  diRMnsation  which  it  was  enacted,  that  none  should  sell  wine  without  K- 
is  not  determin-  cence,  &c.  under  the  forfeiture  of  5/.  a-day,  to  be  divided 
ed  by  the  king's  betwixt  the  kiuff  and  the  informer ;  and  this  action  was  tarn 

death.    Such .    ^^^  ^^  (jj^  » 

[    *  86     ]      *  In  this  case  these  three  points  were  moved : 

dispensation  is        1.  Whether  the  letters  patent  were  good  in  their  crea- 

▼alidasweU        *ion(cV 

when  granted      """  W ' 

(a)  This  rese  after  several  arguments  death :  Thurland  alone  ?ras  of  opinion 

ill  the  K.  B.  was  adjourned  for  its  weight  that  the  company  was  not  protected  by 

and  diflBculty  into  the  Exchequer  Cham-  the  proviso  of  the  12  Car.  2.  1  Lev.  221. 

her.  1  Lev.  218.     Thurland,  Wyndham,  (b)  See  the  case  more  particularly  sta- 

Ellis  and  Turner,  C.  B.  held  the  patent  ted  in  Vaughan,  330-1. 

void :   Thurland  and  Turner,  C.  B.  held  (c)  This  .point  alone  is  discussed  in 

that,  if  good,  it  determined  by  the  king's  Yangfaan  Rep. 
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S.  Admkting  them  to  be  good,  Whether  they  did  not  de-  to  a  «orpomtkm 
temrnie  by  the  death  of  the  king  ?  aggregate  as  to 

S.  Adinitting  that  they  were  good,  and  did  bind  the  sjic-  ^"^XL. 
ceeding  king,  whether  they  were  not  destroyed  by  12  Car.  that  such  a  grant 
2n  26,  or  were  saved  by  the  proviso  in  that  statute  ?  to  t^e  company 

ThiB  day  being  the  Saturday  m  the  Term,  it  was  ajrgued  "a^td  b^^he" 
by  Baron7%tfr/am^and  Justice  Ellis  (cQ,  the  two/mime  judges,  proviso  in  the 
Windham  argued  that  the  patent  was  void  in  its  creation,  as  statute  12  Car. 

Ad  pnmam  qtuesitanem :  Whether  these  letters  patent  338, 443, 464. 
were  good  in  their  creation?  And  they  both  held  them  to  be  1  Mod.  260. 
void  for  these  reasons:  ^Z^arlJ2'\n 

1.  From  the  nature  of  a  dispensation,  which  is  defined  11  11  Howell's  ' 
Co.  88.     Dispejisatio  est  mali  prohibiti  protnda  relaxatio  State  Tri.  396. 
utiUtate  seu  necessitcUe  pensata,  etest  cancessa  Domino  Reg^ 

propter  impossibilitatem  providendi  de  omnibus  particulari^ 
bus;  80  that  it  ou^ht  to  be  to  particular  persons  upon  a 
judgment  made  of  tne  necessity  or  convenienee  of  it.     And 
here  it  is  impossible  that  the  king  could  make  any  judgment 
of  it,  for  it  extends  to  as  many  persons  as  they  shall  please 
to  make  free  of  their  corporation,  and  how  many  that  will 
be,  it  is  impossibly  for  the  king  to  foresee,  for  it  must  be  • 
ptrovidaei  de  particularibus:  And  though  the  king  may  di&-  Post.do.  Hale's 
pense  with  particular  persons,  yet  he  cannot  with  places,  nor  Analysis,  9. 
with  a  point  in  the  civil  law,  come  de  chose  concern  le  Ad^    Bro.PaL  100. 
miraU  JurisdicHon.     2  RoUe,  179.  No.  50.  Vaugh.  354-6. 

2.  Ellis. — The  law  of  7  Ed.  6,  was  made  pro  bono  pubUco  ;    The  king  can- 

and  the  people  have  an  interest  in  all  such  laws,  said  the  «©*  d»»P«ose 

king  cannot  dispense  with  them.  3  Inst.  324.  RoUe,  179.        made  pro  bono 

Ihe  king  cannot  dispense  with  the  repairs  of  a  bridge.  im2>/tco.  iS'etivu;. 
Pk)w.  487.  post,  lie. 

Where  an  act  gives  the  benefit  solely  to  the  king,  he  may  The  king  may 
do  what  he  will  with  it,  quia  quisque potest  renunciarejnri  ^j^!^  "d^fm 
pro  se  iniroducto;  but  if  the  subject  be  concerned,  it  is  other-  hjs  own  benefit 
wise. 

Windham  (e)^ — If  the  statute  be  made  for  the  benefit  of  the 
king  only,  he  may  dispense;  but  if  it  be  for  the  benefit  of 
the  subject  only,  he  cannot ;  as  the  statute  of  tithes,  2  Ed.  6, 
where  the  party  hath  all  the  benefit,  the  king  cannot  dis-  , 
pense. 

•  3.  It  is  a  patent  primae  impressionis  without  any  prece-  [  *  87  | 
dent,  and  the  Judges  ought  to  be  wary  of  admitting  such 
innovations :  besides,  many  inconveniencies  might  follow  up- 
on it.  Might  not  the  merchants  as  well  get  a  patent  to  im- 
port all  foreign  prohibited  commodities?  Might  not  the 
brewers  as  well  get  a  dispensation  against  all  the  penal  laws 
concerning  ale-houses? 

4.  This  would  be  a  delegation  of  a  power  to  a  corporation  J^^!^^?!f!l°' 

.«  .,  m  -,       ^  .'.  Ill  1  power  cannot 

to  dispense  with  penal  laws,  or  at  least  it  would  have  the  same  be  delegated  to 

{d)  See  the  argument  of  Thurland  in         {e)    See  argument  of  Windham,   S 
a^ebL  143.    Of  EUii,  ibid.  144.  KebL  158. 
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Bfubject.  Pott,  effect;  for  they  may  make  as  many  of  their  corporation 
354*3 1'  ^?8«*  ^  they  please,  and  all  should  be,  impowered  to  seH  wine 
SOH.  7*^.        without  licence ;  and  the  law  hath  always' taken  car^  that  the 

subject  shall  have  nothing  to  do*:with  dispensing*  with  penal 
laws.  The  king  cannot  delegate  this  power  to  another.  7 
Co.  36.  Co.  Ent.  370.  The  kmg  cannot  give  the  forfeitures 
of  a  penal  law  to  a  corporation ;  for  that  would  be  to  enable 
them  to  dispense  with  the  law.  Hob.  183. 

Windham. — This  is  worse  than  giving  a  power  of  licensing 
to  a  private  person ;  for  these  never  die,  but  for  particular 
persons  statutvm  est  omnibus  semel  mori. 

And  he  said,  by  this  means  all  law^  might  be  blowedup ; 
for  as  the  king  dispenses  with  this  law  to  this  corporation, 
so  he  may  with  another  to  another,  and  so  ad  infinitum;  nay, 
it  would  be  but  making  a  corporation  of  dissenters,  and  then 
he  might  dispense  with  them  too. 
A  malum  in  te  Ellts  objected,  though  the  king  cannot  dispense  with  a 
cannot  be  dig-    thing  that  is  malum  in  se,  (but  he  may  pardon  it)  (/),  yet  for 

PGllSCQ  Wltn.  ^1*  Alt'  M  v  •  1  f  1* 

Pott,  p.  493.      ^  thmg  that  is  not  malum  in  se  he  may  license  or  dispense 

Vaug.  832-3-4.    with  it. 

J^^^^^^ybepar-      ^^^  This  rule  hath  many  exceptions:  In  Magdalen  Col- 

lege's  case,   1 1  Co.  60.    If  a  bishop  grant  land  to  the  king 
contra  formam  stat\  no  non  obstante  can  make  it  good.     Fide 
3  Inst.  154,  that  the  king  cannot  dispense  with  the  taking 
of  the  oath  of  allegiance  and  supremacy  by  a  parliament-man. 
ObJ.  The  case  in  2  H.  7,  6,  concerning  sheriffs  (g). 
Ans.  That  case  differs  from  this;  for  that  is  but  to  a  sin- 
gle person,  but  this  is  to  a  multitude;  and  it  does  not  follow, 
'      because  he  may  dispense  with  a  man  and  his  heirs,  that  it 
shall  be  good  to^a  corporation;  for  a  corporation  may  make 
as  many  as  they  please  of  their  corporation,  but  a  man  can- 
not make  as  many  heirs  as  he  pleases ;  quiaDeusfacithtsre^s. 
[    *  88     J      *  Ohj.  The  two  judgments  lately  given  between  Norris  v. 

Laci/y  and  Right  and  Horton,  in  the  Common  Pleas  in  the 
very  point. 

TFindham. — They  passed  without  argument ;  for  the  pleas 
came  in  but  in  Trinity  Term,  and  demurrer  was  joined  in 
the  same  Term,  and  judgment  in  Michaelmas  Term  follow- 
ing; and  it  may  be,  that  the  Vintners  might  in  subtilty  pro- 
cure those  judgments,  that  they  might  have  them  ready  to 
produce  for  authority,  ut  res  postularet.  *' 

Judgments  ElUs  answered, — ^Those  passed  without  argument,  and  sub 

tubttientio  are    ^'fo^^j'^  (M .  and  those  judgments  are  of  no  authority,  as  it  is 

of  no  autnontT  v  /  *      .  •!       o  •/ ' 

Pott,  91.  held  in  Slade's  case,  4  Co.  and  in  the  same  Term  the  Judges 

did  declare  (being  sent  to)  that  the  king  jcould  not  dispense 
but  with  particular  persons. 

(/)  See  the  powers  of  dispensing  and  (A)  See  further,  on  the  authority  of 

pardoning  distinguished  in  Vaugh.  Rep.  precedents  of  judgments  tub  tilentio.  1 

333.  Sullivan's  Lect  19,  adfinem,  {^ev.S.  IP.Wms.  223.  Hoh.  112.  Pr«- 

{g)  Semb,  This  case  was  never  law.  face   to  Douglas  Rep.  p.  7.     Eu nonius 

Harg.  Co.  Lit.  120  a.  n.  3.  2  Hawk.  Dial.  3,  §47,  48;   and  lStra..]53,  Arg, 

e.  37,  §  27.  Std  vid.  Bacon's  Tracts,  p.  Vaugh.  Rep.  399.  2Lutw.  1569. 
88. 
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fPrndkam,  Justice. — This  dct  of  dispensing  is  so  appropiri-    2  H.7, 6.  Ante, 
ated  to  the  king,  that  it  cannot  be  taken  away  by  act  of  par-  P-  J^-  Vaugh. 
liament,  neither  can  it  be  communicated  to  any  body  else ; 
and  it  must  flow  from  the  king  only,  and  no  man  must  have  to 
med<Ue  with  it.  7  Co.  Case  of  penal  statutes.  / 

This  case  is  a  stronger  case  than  Sir  Walter  Raleigh's 
for  he  was  to  nominate,  and  then  they  did  pass  the  Great 
Seal;  so  that  he  was  to  do  only  a  preceding  act,  but  here 
the  corporation  doth  all ;  for  if  they  please  to  m&ke  them  of 
their  corporation,  they  are  licensed  persons  without  any 
thing  more. 

If  the  king  had  granted  to  them,  that  all  of  their  corpo- 
ration should  he  denizens,  it  would  have  been  void. 

And  here,  although  this  be  but  for  some  cities  and  post- 
V  towns,  and  for  taverns  within  three  miles  of  London,  yet  by 
the  same  reason  it  may  be  for  threescore  miles  about  London, 
and  so  would  be  quasi  abrogatio  Juris. 

Ad  secuncUim  qtUBstionem  Mllis  argued,  that  if  they  had 
been  once  good,  they  had  not  been  determined  by  the  death 
of  the  king. 

He  aOTeed,  that  all  bare  licences  or  authorities  were  de-    Bare  licencei 
tennined  by  the  death  of  the  party  that  grants  them ;  as  all  ^^"^  authorities 
commiesions  of  judges  and  justices,  and  all  protections,  &c.  ^j,]^  ^^  ^^^ 
But  where  an  interest  passes,  or  where  an  authority  is  cou- 'death  of  the 

Sled  with  an  interest,  or  where  a  licence  is  executed,  these  grantor:  eUitei; 
o  not  determine  by  the  death  of  the  party.  estircoupiedr" 

The  reason  why  an  authority  ceases  by  the  death  of  the  with  them,  or 
party  is,  because  it  is  to  be  executed  in  the  name  of  the  party  ^^  KccDceisex- 
that  gave  it,  and  that  cannot  be  after  his  death.  Fide  Dyer,  ^^osfTdi' 
92,  177,  270.  117,  332.  '     ' 

♦A  bare  authority,  though  it  be  made  irrevocable,  may  [    *89     ]  ' 
be  revoked.     8  Co.  Vinior^s  case.  Abareauthon- 

But  Ytmge  and  Right's  case,  in  C.  B.  Hil.   1659,  Rot.  J^^^^J^'^f* 
394,  is  express  in  the  point.  [S.  C.  1  Sid.  6].  be  revoked.™"^ 

Windham. — This  is  a  kind  of  interest  vested  in  the  paten-  Bacon's  Max. 
tee,  or  at  least  an  authority  coupled  with  an  interest,  ajid  so  ^8- 1^- 
shall  not  determine  by  the  death  of  the  king,  as  a  licence  to 
purchase  in  mortmain,  or  to  make  a  park,  for  though  these 
be  executory,  yet  they  are  vested.  2  Cro.  51,52.  Plow.  457. 
Nat.  Brev.  223.  and  Dy.  270,  clearly  admits  the  power  of 
binding  the  successor,  but  there  the  intention  is  doubted. 
.    Ai/dns,  Justice,  argued  (t),  that  the  patent  was  good  in  its 
creation,  against  the. opinion  of  ElHs,  Windham,  and  TTivr- 
land;  and  the  substance  of  his  argument  was  as  follows: 
.  At  the  common  law  any  man  might  have  set  up  a  tavern,   At  common  law 
or  have  sold  any  thing  else  honestly  to  get  a  livelihood ;  and  f"y  ™*«  ^^^^ 
the  mischiefs  at  the  common  law  of  taverns  were,-  1.  Selling  tavCTn*  or^other 
of  corrupt  wine.     2.  Selling  at  excessive  prices.     3.  EvU  honest  trade. 
rule  in  their  houses.     4.  Setting  up  taverns  in  back  lanes.  l?**j"^*',^^- 
And  all  these  were  mala  in  se,  and  so  punishable  at  the  com-     '"  n'»»»(A). 

(t)  See  his  argument  in  3  Kebl.  155. 
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men  law ;  but  tihe  multitude  of  taverns  was  not  misehieTOUs 
but  by  accident^  and  was  not  nudum  in  se^  and  so  not  pun-* 
,  ishable. 

Before  the  statute  of  2  Ed.  S,  the  king  had  no  power  ta 
restrain  tavemers  from  setting  up;  but  the  first  statute  con- 
siderable is  that  of  7  Ed.  6,  5,  and  the  evils  there  mentioned 
are  some  of  them  maia  in  se,  and  others  mala  prohibitaj 
the  mcUa  in  se  are  evil  rule  and  disorder,  &c. ;  the  pro/nbita 
Ante,  p.  87.     are  selling  wine  without  licence ;   the  mala  in  se  camiot  be 

disnensed  with,  but  the  other  may. 
Dispensations     '  The  objections  against  the  letters  patent  have  been,  1# 
were  derived      That  dispensations  in  general  are  but  the  reUct  of  the  Church 
miS  Church  (*).  of  R^^i®-     ■^'W-  AH  things  are  not  bad  that  caihe  from  theucc; 
'  and  we  ought  not  to  disapprove  of  good  things  because  they 
have  them.     2nd,  Obj.  Dispensations  are  not  favoured  in 
law.     jlns.  When  l^ey  are  reasonable,  they  arie ;  and  the 
king's  power  of  dispensing,  is  founded  upon  great  reason,  be- 
cause the  law-makers  could  not  provide  for  ^1  future  events ; 
and  besides,  human  affairs  are  so  subject  to  change,  that 
those  things  that  are  useful  at  one  time  may  be  inconvenient  at 
another.  Hob.  146*    From  the  king  all  favour  flows ;  and 
as  equity  relieves  against  the  common  law,  so  do  dispen- 
[    ♦  90     ]  sations  against  statutes.     Vide  2  H. »  7,  6.  2  RoH  180,  No. 

22.  Cotton's  Abr.  447.  2  Inst.  377.  Besides,  in  this  case  it 
is  but  convenient  the  king  should  have  such  a  power ;  for 
the  number  of  taverns  Imiited  in  the  statute<is  but  a  bare 
conjecture;  for  that  which  was  then  a  convenient  number 
may  be  too  many  or  too  few ;  for  the  inhabitants  of  London 
do  ebb  and  flow  as  wdl  as  the  river ;  and  the  city  is  like  th^ 
moon,  always  either  increasing  or  decreasing!  Besides,  there 
are  many  freemen  in  the  city  of  the  trade,  who  have  no  other 
way  of  getting  fheir  UveUhoods;  which  makes  Queen  Ma-* 
ry,  in  her  dispensation  against  this  statute,  make  very  se- 
vere reflections  upon  it. 

This  patent  doth  not  at  all  dispense  with  the  mala  in  se, 
but  oply  with  the  inconveniences  of  the  statute.     Obf,  But 
by  this  means  the  inconveniences  will  soon  return  again. 
^ns.  Here  is  a  remedy  for  that;  for  the  patent  only  extends 
to  freemen,  and  if  they  abuse  their  liberty,  they  may  be  dis- 
franchised.    Obf.  1 1  Co.  88,  where  it  is  said,  that  dil^pensalls 
Dispensations    are  de  particularibus.     Ans.  That  is  not  intended  particular 
may  be  panted  persons  Only,  but  particular  societies,  and  in  particular  cases, 
deti^  as  weu'  ^kf'  ^^  cases  of  dispensations,  the  king  ought  to  pass  a 
as  to  particular  judgment,    uins.  He  doth  in  this  case  pass  a  judgment,  for 
persons.  he  recites  pro  meliore  relevamine,  so  tha.t  he  did  see  a  gra- 

vamen.  Ohj.  Those  patents  give  licence  to  all  that  should 
be  free.  Ans.  Those  are  unnecessary  words,  for  that  is  no 
more  than  barely  to  dispense  with  the  corporation,  for  then 
they  are  included.     Obj.  This  patent  is  pnmcs  impressionism 

(A)  Coiieenung  the  introduction  of  the  see  Matth.  Paris,  p.  700.  A.  D,  1251. 
clause  of  flOR  obttanU  and  the  eariy  op-  Davis  Rep.  60  b.  Kurd's  Dial.  V.  2  vol. 
position  it  encountered  fipom  the  lawyers,      p.  288,  ed.  1788.  Sullivan's  Lect  34. 
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and  so  ought  not  to  be  countenanced  but  with  great  caution. 
Ans.  The  graut  Civibus  de  Waterfordy  1  Ric.  3,  is  a  good 
warrant  for  this ;  for  that  was  to  a  whole  city,  and  this  but 
to  a  corporation  in  a  city  \  but  besides,  it  is  as  old  as  the  sta- 
tute itself,  for  thie  statute  was  made  in  Edward  the  Sixth's 
time,  and  dispensed  with  by  Queen  Mary.     Ohj.  The  dis-    A  clause  of  du- 
pensation  is  against  all  laws  to  be  made.     Ans^  That  clause  P«n?«<joii 
IS  dearly  void,  but  it  doth  not  from  thence  foHow  that  the  J^jLiL,  \%^ 
whole  dispensation  is  void.     Obj.  This  dispensation  is  of  void,  but  does 
too  great  an  ext«it,  for  it  reaches  from  one  side  of  England  "**^^*^^|*^" 
to  the  other.     Ans.  Though  it  reach  far,  it  is  but  in  a  sti-aight  Sfh"  rwpects 
line;  \Ithmk  it  wcls  to  all  'of  their  Corpordtion  in  the  post  good.  Bacon's 
roads{l);']  and  it  is  not  to  all  the  inhabitants  in  those  places  ^/Jf*^  ^  ^' 
neither,  but  to  some  particular  perisons.     Otff.  This  doth  patent  uTvaugh. 
amount  to  a  delegation  of  the  kmg's  power,  for  they  may  a30. 
make  who  they  will  of  tJieir  corporation,     j^.  A  corpo- 
ration is  a  creature  of  the  law,  and  though  the  members 
change,  yet  the  corporation  is  the  same  still;  and  what  the 
king  grants  flows  from  him  at  the  time  of  the  grant ;  and  this 
is  not  *like  Sir  Walter  RaleigKs  case,  nor  that  which  hath  [    *  91     ] 
been  mentioned,  that  if  the  king  should  have  granted  that  all  Ante,  p.  87. 
those  they  should  name  should  sell  wine  wimout  licence,  it  y^^'lll' 
would  have  been  clearly  void ;  but  this  differs  from  that  in    * 
effect,  as  well  as  ifi  law ;  for  in  that  case  they  might  have 
named  whom  they  would,  and  such  as  would  not  have  been 
mibject  to  the  regulation  of  the  corporation ;  but  now  they 
must  be  freemen,  and  the  company  must  be  careful  whom 
they  make  of  the  company,  for  the  miscarriages  of  the  mem- 
bers may  forfeit  their  chapter.     Obj.  They  are  limited  to 
no  number,  and  so  they  may  admit  too  many  or  too  few, 
Ans.  These  are  abuses  of  the  patent,  and  may  be  a  forfeit- 
ure, but  will  not  make  it  void  in  its  creation ;  and  the  case  of 
the  Cify  of  Waierfofrd,  S  R.  3,  11,  and  1  H.  7,  answers  all 
objections. 

OAf .  The  king  may  dispense  with  statutes  that  concern 
only  himself,  but  not  with  such  as  this  is,  that  concerns  bo- 
nicm  pubKcum. 

Ans.  There  are  several  instances  where  the  king  doth  dis- 
pense with  statutes  pro  bono  publico.     Fide  g  nolle,  179. 
IS  Co.  80.  3  Inst,  168, 154.  And  the  distinction  of  concern- 
ing the  king  and  concerning  the  subject  is  not  general;  l>ut 
the  better  (Uffenence  is  of  things  that  are  mala  in  se  and  ma- 
la proMbita  (S) ;  and  the  king  cannot  dispense  with  the  com-   (2)  Sed  vid. 
mon  law  (/),  and  the  case  of  .Arorm and Jbflcy  is  in  the  point:  Vaugh.  332. 
and  whereas  it  hath  been  made  an  objection,  that  there  was  Pott,'^'iU. 
never  any  argument  in  that  case,  that  is  a  clear  argument 
that  the  Court  was  clear  in  opinion,  and  so  never  disputed 
it. 

Ad  seamdam  qtufst.  He  held  that  this  was  at  least  an  au-  jnte,  p.  88, 89. 

Pot^fP.  117. 
(I)  dKueri,  at  to  the  power  of  dispensing  with  common  law  t    Vaugh.  334,  358. 

Uaigr.  Co.  Lit  120  a,  n.  (4). 

a2  ^ 
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thority  coupled  with  an  interest:  and  Dyer, 270,  dothcleai^^ 
ly  prove  this ;  for  there  Catline  was  of  opinion,  that  thouffh 
no  certain  estate  was  limited,  yet  it  did  not  determine  by  the 
death  of  the  king;  but  the  other  two  were  against  him  as  to 
that;  but  they  all  seemed  to  agree,  that  if  the  estate  had 
been  expressed,  it  had  not  been  determined;  for  they  seem 
there  to  admit  the  power,  but  to  question  the  intention;  and 

1  Sid. «.  Yange  and  Right's  case  was  expressly  adjudged  in  the  very 

point  of  a  wine  Ucence. 

Ad  tertiam  qtuBst.  He  held  that  their  privilege  was  well 
saved  by  the  proviso  in  the  statute  of  1@  Car.  for  admitting 
that  this  statute  be  a  repeal  (as  it  hath  been  objected)  of  the 
statute  of  7  Ed.  6 ;  yet  at  the  same  time  it  preserves  the  pri- 
vileges that  they  had  lawiully  used,  and  by  express  words  is 

[  *  92  ]  not  to  extend  to  their  prejudice.  Obf.  This  *act  intends  to 
give  a  revenue  to.  the  king,  jins.  The  same  act,  that 
gives  the  revenue,  preserves  the  privileges  of  the  persons ; 
and  those  that  dispute  in  this  case,  and  by  this  means,  to  ad- 
vance the  revenue  of  the  king,  do  at  the  same  time  argue 
iVaug.857.     against  his  power;  and  vide  phis  postea,  Case  137,  p.  115. 

(  C.  106.  )  Threadneedle  v.  Line. 

S.  a  3  KebL  192,  372.  1  Mod.  208.  2  Mod.  57.^    S.  C,  on  error.  3  Kebl.  583, 

595;  and  PoU.  176. 

A  bishop,  seis-  Ejectment  upou  a  Special  verdict :  the  case  appeared  to  be 

cdoftwomanon  11^  8equitur{a). 

antientiy  let  t(H  "^^'^  BishoD  of  Exeter,  was  seised  of  two  manors,  B.  and 
gether  at  an  en-  T.,  cach  of  them,  consisting  of  demesnes  and  services,  and 
tire  rent,  leased  both  these  manors  have  been  antiently  let  together,  reserv- 

i^Uent^ent  for  "^8  ^^^  ^^^^  ^^^^  ^^  ''^'  P^  onnum.  The  Bishop  being 
three  lives.  Af-  SO  seised  leased  to  one  James  Prouse  both  these  manors  for 
ter  the  decease  three  lives,  reserving  the  antient  rent,  and  dies ;  afterwards, 
UverV^ieaLd  *^^  ^^  *^^  three  lives  being  dead,  James,  the  lessee,  leases 
a  part  to  B.  for  to  Jo.  Prouse  for  99  years,  oi  part  of  the  demesne  of  B.,  if  ces» 
99  years,  if  the  ^t/yjriietn>  should  SO  long  live;  and  then  Surrenders  both  toB., 
surviving  ce*j»«  ^^  succeedinff  bishop,  who  makes  a  lease  of  the  residue  of 
so  long  live,  and  both  manors  (6),  excepting  Above-  Town  Close,  reserving  /  4/. , 
then  surrender-  the  antient  rent,  and  dies.  The  question  was,  whether  this 
Sfe*succee^*  *°  lease  should  bind  C,  the  successor?  and  it  was  found  far- 
Bishop,  who  ther,  that  each  of  the  manors  was  of  the  value  of  116/. 
leased  the  noa-  Sorton  argued,  that  this  last  lease  was  void  against  the 
Sie"'  rt*imde°-  P'^^sent  bishop,  because,  though  by  a  surrender  the  estate 
let  to  B.)  reserv-  ^  drowned  as  to  the  parties,  yet  in  relation  to  strangers  it 
ing  the  whole     shall  have  continuance.  1  Inst.  338.  5  H.  5,  9.    And  here 

antient  rent. 

(a)  A  more  exact  statement  of  the  ca^e  op,  wliich  would  have  made  it  a  concur- 

is  found  in  the  report  of  Pollexfen's  ar-  rent  lease  as  to  that  part;  see  Nudigate*^ 

gumeni.  Poll.  176.     It  tliere  appears  to  argument,  post,  p.  119,  aiid  p.  184. 
have  been  questioned  whether  the  re-  (b)  N.  B.  This  lease  was  confirmed  by 

version  of  the  part  underlet  was  not  in-  the  Dean  and  Chapter.  Pollezf.  i78« 
eluded  in  the  second  demise  by  the  bish- 
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C.  the  successor  bishop  is  a  stranger,  and  so  as  to  him  the  Qusre,  whether 
'surrender  shall  have  no  influence,  and  then  the  first  lease  is'  *{j«  T^^^l^^ 
in  being;  and  so  the  lease  made  by  B.  for  three  liv^s  is  void:  guocessorT  See* 
besidcfs,  it  would  by  this  means  be  in  the  power  of  every  the  judgment  of 
bishop  to  make  the  revenue  of  his  successor  very  inconsider*  the  Court.  Poit, 
able,  for  here  the  lessee  for  years  should  hold  the  land  dis-  ^* 
charged  of  the  rent;  for  if  lessee  for  life  makes  a  lease  for 
years,  rendering  rent,  and  then  surrenders,  the  rent  is  gone, 
«id  the  lessee  is  not  punishable  for  waste.  Moor,  94.  1  Co.    . 
SheUy's  case.    The  stat.  of  1  EUz.  also  hath  always  been  con- 
strued favourably  for  the  benefit  of  the  Church ;  and  there- 
fore, though  it  speak  only  of  gifts  and  alienations,  &c.,  if  a 
bishop  suners  an  usurpation,  or  confirms  a  disseisor,  it  is 
within  the  statute,  as  appears  2  Cro.  673.  Cro.  EUz.  430. 
Besides,  a  surrender  to  enable  the  bishop  to  make  a  new 
lease,  must  be  absolute  and  perfect,  as  it  is  *held  in  5  Co.  £/-  [    *  93     ] 
mer's  case.     Also  here,  although  the  old  rent  be  reserved, 
yet  here  is  not  the  like  remedy,  for  he  cannot  now  distrain  in 
that  part  that  is  in  lease  for  years:  And  he  said,  although  it 
hath  beea  resolved,  that  a  concurrent  lease  in  case  of  a  bishop 
is  good,  in  Moor,  107,  Fox  and  Collier's  case,  yet  that  re- 
solution is  questioned  in  Lat.  241,  242. 

Maynard  argued  that  the  lease  was  good ;  for  it  being  found 
that  each  of  the  manors  was  of  the  yearly  value  of  1 16/.  and 
so  sufficient  for  the  payment  of  the  bishop's  rent,  he  could 
not  be  prejudiced:  however,  if  he  were  prejudiced,  it  ought 
to  have  been  specially  found,  otherwise  it  shall  not  be  intend- 
ed; and  he  said  if  there  be  lessee  for  years,  the  remainder 
for  Ufe,  the  remainder  to  a  bishop,  the  lessee  for  life  may 
surrender  to  the  bishop,  iauid  so  shall  be  subject  to  waste, 
and  so  he  shall  here ;  and  he  confessed  that  leases  made  by 
the  statute  of  1  Eliz.  must  be  qualified  in  hke  manner  gene- 
rally as  leases  made  per  32  H.  8 :  but  upon  that  statute  1  Inst* 
44  b,  a  tenant  in  tail  may  lease  pro  parte  and  reserve  rent 
pro  rata. 

And  he  said  by  this  means  the  manor  of  T.  might  never 
be  capable  of  being  let  again ;  for  if  so  be  the  cestuy  que  vie 
should  hve  so  long,  that  the  lease  for  years  should  continue 
for  twenty  years,  then>it  could  never  be  let  again  if  it  could 
not  be  let  without  that  part  that  was  leased  for  years,  be- 
cause it  is  restrained  by  the  statute  to  lands  usually  let  for 
twenty  years  before. 

The  Court  agreed,  that  the  rent  upon  the  first  lease  is  '  ifieiMefor 
gone  by  the  surrender;  and  that  which  seemed  most  to  in-  ^^*  ****** ^ 
validate  the  lease  with  the  Court,  was  because  the  successor  L^^n^'and 
had  not  so  ample  a  remedy  for  his  rent,  because  he  could  not  then  surrcnden, 
distrain  in  that  which  was  let  for  years.     Sed  adjoumatur.    ^«  J^*** "  "• 

(e)  Ace.  Wehb  v.  Riusttt,  3  Term  Rep.  Semb,   Though  the  rent  be  eztinguiBhed 

401-i.    3  Preston  Convey.  189 — 140.  jiw  rent,  it  is  ttill  ptyable  to  the  metnt 

This  11  prerented'  m  some  cases  by  4  lessor  upon  thecontract  of  dtmke. 
Qeo.  S,  c.  28,  and  39  ft  40  Gea  8,  c.  41. 
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And  Maynard  said  that  there^  in  case  of  the  bishopsi  &e. 

(1)  Vid,  pati,  which  IS  a  Kind  of  a  general  law  (1)5  there  need  not  be  that 

s,  a  p.  170.      literal  performance  as  is  in  the  case  of  Montjoy^  5  Co.  because 

that  is  a  particular  law  that  concerns  that  particular  person. 

[Continued  j9o«/,  p.  119.] 

(  C.  107.  )  Griffith  v.  Mansell. — In  C.  B. 

In  declaring  on  COVENANT  to  deliver  coals  upon  request  at  the  port  of  N. 
A  r^d^^  ^^  ^^^  ^^  P^^  them  in  such  quantities  as  the  plaintiff  should  ap- 
point^ in  such  vessels  as  the  plaintiff  should  prepare ;  and 
[  *94  ]  the  plaintiff  alleges  that  he  did  request  ^him^  &c.  at  Lon- 
deUyer  goods  on  don.  The  defendant  pleaded  he  was  ready  at  the  day  to 
'S^th^  ^  ^  deUver  them.  And  the  plaintiff  demurred.  And  it  seemed 
such  quantities  ^o  ^'^  Court  that  the  defendant's  plea  had  not  been  ffood,  if 
as  the  plaintiff  the  plaintiff's  declaration  had  been  good^  but  the  declaration 
'^'^hllrd^^^h*^  ^*®  naught  for  want  of  sufBcient  averment;  for  he  ought  to 
vesseUasthe  have  averred^  that  he  did  appoint  the  defendant  what  quan- 
plaintiff  should  tities  he  should  put  into  such  and  such  vessels  which  he  had 
^hT^  ^^  prepared ;  for  where  the  plaintiff  is  to  do  the  first  act,  he 
avcr'Siathe''ap-  ^^^^  ^^  *ver  performance.  7  Co.  10.  Style,  4©,  Parmeter 
pointed  the  V.  Oressum.  Besides,  when  the  thing  to  be  done  or  deUver- 
quantitiM  and  g^  jg  ^  matter  of  bulk,  there  ought  to  be  a  certain  time 
vessel  Com.  agreed,  and  the  party  ought  to  give  convenient  notice  (a). 
Dig.  Pleader,      1  Inst.  210  b.  Semble  q*  le  declaration  fuit  male, 

^' ^^'  (a)  See  as  to  this  last  point,  4  Leon.  46.   Post,  p.  483,  flartwy  ▼.  lAieibMM. 

(  C.  108.  )  Bunt's  Case. — In  Camera  Scaccarii,  ie/breM^Xorrf  CAowce/- 

lor,  l^r^asurer,  and  two  Chief  Justices.     Error  dejudg" 
ment  in  Scacc\ 

Error  assigned,  INFORMATION  for  transporting  of  WOol,  &C. 

*^?^'^^A*"  There  were  several  errors  assigned  in  the  record ;  that  in- 
Ezcheq^r  was  Slated  upou  was,  that  the  venire  fa^  was  returnable  upon  As- 
returnable  on  cension-day,  which  is  not  dies  juridicus. 
Ascen^n^y.  ^ftqi^A^jM  argucd  that  it  was  well  enough;  and  he  said. 
Temps,  b!  3.  there  is  a  diffidence  when  the  day  of  the  writ  is  impossible, 
1  stra.  387.  [as  31  t^une]  and  when  it  is  upon  a  dies  nonjuridicus;  as  it 
i^'^j^^*  is  held  in  Py.  182.  And  he  said  moreover,  that  if  it  were 
riesi^  (I).  Ibid.  ^^^^»  ^t  was  ^meudable ;  and  for  that  cited  2  Cro.  432 :  and 
Amendment,  if  it  be  not  amendable,  being  after  a  verdict,  it  is  helped  by 
(i>)4.  the  statute  of  32  H.  8;  and  for  that  cited  Cro.  EUz.  183, 

where  the  venire  bore  date  upon  a  Sunday,  and  was  helped 
by  that  statute.  Pemberton  pro  def  said,  there  is  a  differ- 
ence between  the  date  of  a  if rit,  for  although  that  be  upon 
dies  nonjuridicus,  it  may  possibly  be  well  enough  after  ver- 
dict, but  it  is  otherwise  of  the  return  of  a  writ;  for  it  is  all 
one  as  if  it  were  returnable  in  a  vacation.  And  whereas 
it  was  objected,  that  it  could  not  be  alleged  here,  because  it 
WCU9  a  matter  of  fact,  and  so  could  not  be  tried ;  he  said 
it  may  be  tried  by  the  Almanack,  or  per  pais;  and  so  b  Dy. 
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18S(a).  Bi^t  because  the  Attorney-^Genefal  bad  not  replied, 
«r  at  least  bis  replication  tn  nuUo  est  erratum  was  not  enter- 
ed upon  the  record,  my  Lord  Chief  Justice  said,  the  errors 
were  iU  assigned ;  because  they  had  assigned  several  errors 
in  fact  and  in  law,  which  *could  not  be;  but  it  seemed  to  [  *95  *  ] 
him,  that  the  replication  would  have  cured  that ;  but  if  they  Assignment  of 
demurred,  it  was  naught.  &rt  iSid  ui^  ^ 

is  bad  on  demurrer  (6). 

(a)  Tbe  Court  is  bound  ex  ojjfeto  to  iact,(if  it  be  well  assigned),  and  the  judg- 

nodce  the  calendar.    Salk.  626.    Com.  ment  will  be  reversed.  Bac.  Ab.  Error, 

Pig.  Temps.  B.  2.   1  Stra.  387.    1  W.  (K)  2.   2  Williams's.  Saunders,  101  i. 

BL  1006.  But  on  demurrer  it  will  be  affirmed.  2 

(d)  In  such  owe,  the  plea  In  nulh  nt  Ld.  Ray.  863.  1  Stnu  439. 
emUwn  is  a  confession  of  the  error  in 

Holder  v.  Dickeson.  (  C.  109.  ) 

S.  C,  Hokrqft  r.  DkkBtucnj  Cart.  233.  3  Keb.  148. 

Mary  Holder  decWed  against  the  defendant,  that  where-    An  action  of 
as  the  plaintiff,  at  the  special  instance  and  request  of  the  «*»v»*  Wes 
defendant,  did  assume  and  promise  to  marry  the  defendant  promi^^ofmar- 
within  a  fortnight,  the  defendant  did  promise  to  marry  her  riage.    And  it 
within  a  fortnignt;  and  avers  that  she  obtulit  se,  and  thede-  ^""^ff^J*^ 
fendant  refused.  pontiff  tod- 

The  question  was,  whether  this  was  a  good  assumpsit  or  lege  that  she 
not.     And  it  was  argued  by  fFindham,  Atkms^  and  Ellis ^  °*^,*^"^ 
that  the  action  well  lay;  and  their  arguments  being  upon  [„  the  presence* 
the  same  grounds  for  the  most  part,  I  will  relate  them  toge-  of  a  priest 
ther.     They  said,  here  were  two  things  chiefly  objected :       Vaughan,  c.  J. 

\st  Obf.  Marriage  being  a  thing  of  ecclesiastical  conu-  ^•'*^«*"- 
sauce,  the  common  law  takes  no  notice  of  it ;  and  the  old 
books  that  favour  that  opinion  are  these,  45  Ed.  3, 20,  24*, 
7  H.  6,  1.  14  Ed.  4,  6.  17  E.  4,  4.  16  Ed.  4, 88.  19  Ed.  4, 
10.  ^  Ed.  4, 3.  S2  Ass.  pi.  70.  4  Co.  BtmHngs  case,  where 
it  is  said,  that  marriage  is  of  ecclesiastical  conusance,  and 
the  Temporal  Courts  ought  to  give  credit  to  them  in  their 
proceedii^. 

But  notwithstanding  this,  these  three  Judges  held  that  the 
action  well  lay  ;  for  that  here  is  a  mutual  contract  concern- 
ing a  lawful  act,  and  though  the  subiect  matter  be  spiritual, 
yet  the  contract  is  temporal;  for  it  b  said  in  the  very  sta- 
tute oiJlrticuli  cleriyper  emptionem  et  venditionem  res  spi-  F«f.2inst6i9. 
rituales  Jhmt  tempcrales;  and  Ellis  said,  that  Bunting* s 
case  in  4  Co.  was  argued  by  the  civilians ;  and  that  he  had    Marriage  not 
seen  their  arguments,  and  there  they  did  say,  that  marriages  ^?^,°**^  °?  '^*" 
did  not  antiently  belong  to  the  Spiritual  Court,  before  the  Tance.^^^ 
time  of  Pope  Alexander  me  Third  (^n;  for  before  that  the  bus-  Vaugh.  Rep.  p. 
band  did  go  and  fetch  his  wife  and  lead  her'home,  and  thence  ^^J'^^^*  ^^'' 

®  'p.  167. 

{a)  Alexander  IIL  isalso  mentioned  Com.  439.    2  Marshall,  246,  arguendo. 

in  Carter's  Rep.  283.   But  quaret  ^bc-  And  see  Davis  Rep.  61  t.  1  lUeves's 

ther   Innocent  III.  be  not  intended?  Eng.  Law.  71-2. 
set  Bunting's  case,  Moor,  170.    1  Bl. 
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came  ducere  uxormn;  and  she  was  covered  with  a  veil^  which 

(1)  1 BL  Com.  he  took  ofF^  and  then  the  marriage  was  consunmiate ;  unde 
venity  ut  putOyfosmina  cooperta  (1). 

Ante,  p.  66.  And  they  said,  that  if  so  be  there  was  any  suit  to  perfect 

a  marriage,  and  concerning  the  lawfubilkss  or  unlawfuhiess 
of  a  marriage,  that  the  Temporal  Coui*ts  had  nothing  to  do 
with  it,  but  it  doth  properly  belong  to  the  Ecclesiastical 
Court. 
[     *  96     ]      *  But  here  the  action  is  grounded  upon  the  contract,  which 
is  temporal,  and  for  reparation  of  a  temporal  loss  which  the 
party  hath  sustained  by  breach  of  the  promise,  for  which 
the  pai*ty  can  have  no  remedy  in  the  Spiritual  Court  (6) ;  and 
the  difference  is  taken  in  F.  N.  B.  44  a.     If  I  promise  so 
much  with  my  daughter  in  marriage,  it  must  be  sued  for 
in  the  Spiritual  Court;  but  if ,  "  I  will  give  you  so  much  if 
you  will  marry  my  daughter,"  it  must  be  sued  for  at  common 
law,  by  reason  of  the  contract  (c) ;  and  for  this  there  are 
several  authorities,  that  though  marriage  be  a  thing  of  a 
MaxTiageisone  spiritual  nature,  yet  it  is  in  all  cases  held  one  of  the  strong- 
er the  strongest  est  considerations  in  the  law,  either  to  raise  a  use,  or  else 
rt^fu^d     for  contract.    Bro.  Act'  sur  le  Case,  108.   Plow.  305.   Nat. 
thcrtoraiiea     Brev.  120,  R.   Doct.  &  Stud.  14.   Cro.  Car.  202.  Dy,  272. 

use,  or  to  found  3  fiulst.  235. 

RaT°*s^*7i  '    ^^*  '^^^  whereas  it  was  objected,  that  these  actions  up- 

(2)  Jnt€,p,66,  on  the  case  were  things  invented  in  the  late  times  (2),  when 

there  was  no  remedy  in  the  Spiritual  Court;  they  said,  there 
were  precedents  of  this  very  case  before  the  times  of  the 
troubles;  as  appears  1  Roll.  14,  22. 

Obj.  Here  is  no  temporal  loss.     Ans.  Here  is  a  temporal 

loss ;  for  the  woman  is  preferred  by  marriage,  and  the  loss 

of  marriage  hath  always  been  reputed  a  damage,  and  there- 

1  Ld.  Ray.  387.  fore  in  actions  for  words  it  is  ordinary  to  allege  the  loss  of 

marriage.  4  Co.  16.  1  RoU.  14. 

And  marriage  is  not  a  thing  so  absolutely  iii  the  Spiritual 
Court,  but  that  sometimes  it  is  triable  at  the  common  law ; 
as  if  a  man  plead  Ne  unques  accouple  m  loj/cU  matrimof^. 


(b)  The  rule  of  the  canon  law  seems* 
to  be  that  spousals  de  futuro,  or  an  exe- 
cutory contract  of  marriage,  cannot  be 
enforced  by  the  Bcclesiastical  Court,  un- 
less subsequent  cohabitation  or  some 
other  equivalent  act  has  converted  it  in- 
to a  contract  de  prtttentL  The  only  pro- 
ceeding in  the  former  case  is  by  admo- 
nition and  penance  for  breach  of  faith. 
See  Swinburne  on  Spousals  cited  in 
Burn's  Ec  Law,  Marriage,  II.  Fitzgib. 
176,275.  Harg.  Co.  Lit.  79  b.  n.  (4).  3 
Atkins,  *307.  Erskine's  Law  of  Scotland, 
B.  1,  tit  6,  §  2.  Dalrymple  v.  Dalrym- 
ple,  2  Hagg.  Rep.  and  M'Adcan  v.  Walk- 
er,  I  Dow,  148.  It  should  seem  there- 
fore that  the  (Uchm  attributed  to  BuUer, 
J.  in  Duherley  v.  Gunnings  4  Term  Rep. 


6b%t  that  the  woman  cannot  sue  at  law 
in  cases  "  where  she  could  not  formerly 
have  enforced  the  contract  in  the  Eccle- 
siastical Court"  must  be  understood  with 
some  limitation. 

(c)  Plowd.  309.  Fulbeck's  Parallel, 
p.  7.  This  distinction  was  condemned 
by  Powel,  J.  in  Collins  v.  Jessot,  6  Mod. 
156,  but  Ld.  Holt  is  represented  to  have 
explained  the  former  promise  by  suppos- 
ing it  to  allude  to  tlie  money  laid  down  on 
the  book  at  the  time  of  the  marriage :  as 
to  which  practice,  see  I  Gibs.  Codex,  Titl 
22,  ch.  10.  2  Bl.  Comm.  134.  Hooker 
speaks  of  this  custom  as  ''  in  a  manner 
already  worn  out.*'  Ecclesiastical  Polity* 
B.  5.  §73. 
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that  shall  be  tried  in  the  Spiritual  Court,  but  if  it  be  nierU  sa   The&ctofmar^ 
feme,  that  is  triable  by  a  jury  (rf),  *?«««  "  f^^^' 

*    Obf.  This  cannot  be  done  without  a  third  person,  a  priest,  V^y  tna  e  y 
-  and  she  has  not  alleged,  that  the  priest  was  there  when  she 
pfiered  herself.   - 

Ans.  If  I  am  bound  to  do  an  act  to  which  a  third  person    if  i  am  bound 
must  necessarily  concur,  I  must  procure  the  third  person  at  to  do  an  act  in 
my  peril;  as  it  is  held  in  Lanib's  case,  5  Co.  23.  mtfc^n^T 

^d  being  marriage  hath  been  always  held  a  good  con-  must  procure  his 
sideration  to  ground  a  contract  upon,  (as  it  appears  by  Hob.  concurrence  at 
10,  Roll.  19.  Moor,  605.  Hob.  116.  Hutton,  17.  1  RoU.  22),  ^l^fy^  ^^ 
these  three  Judges  concluded,  that  judgment  ought  to  be  Wortieyv.Wood, 
given  for  the  plamtifF.  1  Roll.  470.  «  Term  R.  7io. 

Fimghan,  Ch.  Just,  argued  to  the  contrary;  and  he 
took  three  exceptions  to  the  declaration ;  and  first  he  ob- 
served, that  where  the  plaintiff  lies  under  a  suspicion  of  be- 
ing faulty,  he  ought  always  to  allege  in  his  declaration  that 
*he  is  clear  and  innocent,  &c.  as  if  a  man  brings  an  action  [  *  97  ] 
for  call£ng  him  "  Thief"  or  "  perjured,"  &c.  the  plaintiff  al- 
ways alleges  that  he  was  of  good  reputation  and  behavioiur, 
&c.  (e)  and  therefore  here, 

1st,  She  ought  to  have  alleged  that  this  marriage  was 
lawful;  because  every  marriage  Ues  under  a  general  suspi- 
cion of  being  unlawful,  and  therefore  banns  are  always  to  be 
published. 

2dly,  She  says,  she  wsisparata  et  obtuKt  «e,  and  does  not    Fid,poti,  p> 
say,  i$ifra  dtuu  septimanas*  ^*^»  ^*  ^* 

Sdly,  When  one  is  to  do  an  act,  and  avers  that  he  was 
ready  to  do  it,  he  ought  to  shew  that  he  was  ready  to  do  it 
as  it  may  be  done ;  iknd  here  a  priest  is  requisite,  and  she    Sedvid,  iLd, 
doth  not  say  quod  obtulit  se  in  the  presence  of  a  parson.         R«y*  s^^- ' 

His  reasons  were  these : 

1.  It  is  a  promise  to  do  an  act  that  is  primd facie  unlaw- 
ful, for  she  was  to  take  him  within  two  weeks,  and  banns 
cannot  be  published  in  that  time.    Sed  qucere  de  cest  reason. 

£.  When  the  promise  is  to  marry,  it  is  intended  either  ab- 
solutely, let  there  be  what  impediment  there  will,  and  then 
it  is  unlawful,  for  it  might  be  a  promise  from  the  son  to  the 
mother,  &c.  or  else  it  is  to  be  taken  conditionally,  provided  * 
there  be  no  impediment;  and  if  so,  then  the  impediment  be- 
ing a  thing  which  may  be  alleged  by  way  of  excuse  by  the 
defendant,  and  it  being  a  thing  that  this  Court  cannot  take 
conusance  of,  it  ought  not  to  be  sued  for  here,  but  in  the 
Spiritual  Court  (/) ;  as  27  H.  8,  14,  resolved  an  action  would 
not  lie  for  calling  a  man  *^  heretic,"  because  if  the  defendant 
justified,  it  could  not  be  tried  in  a  Temporal  Court  (1).  (i)  Pott,  a 

311. 

(d)  Cro.  Jac.  102.  2  Rol.  Ab.  585.      RuleB.R.  1654.  xiii. 
tUerton  ▼.  ItdertoHf  2  H.  Black.  145.  (/)  A  disability  may  be  given  in  evi- 

(c)  Sedquare,  whether  the  allegation      dence  under  the  general  issue,  Honiicn 
be  necessary  7  1  Lev.  297. 2  Wilson,  147.     t.  Cagt^  1  Ld.  Raym.  387. 
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3.  By  the  canoo  law^  the  act  of  marriage^  at  the  tune  of 
the  marriage,  ought  to  be  free  from  any  coercion,  and  if  the 
minister  know  of  ^ny,  he  ought  not  to  marry  than;  as  if  a 
man  enter  into  a  bond  to  marry  such  a  one,  this  is  not  law- 
ful; and  it  is  all  one  here;  for  admitting  that  the  action  will 
Ue,  here  is  the  fear  of  temporal  damage  (g). 

And  he  said,  the  old  books  did  generally  disallow  of  this 

consideration,  and  will  be  reconciled  by  this  distinction; 

where  such  a  contract  is  by  deed  it  will  be  good,  but  not  by  the 

Aconademtkn  merit  of  the  contract,  but  by  the  force  of  the  deed ;  for  a  con* 

!■  "^^'fl'fo^^    sideration  is  not  requisite  in  a  deed  for  a  personal  duty ;  and 

^nonai  du^.    therefore  in  82  Ass.  pi.  70,  (veL  17),  (which  is  but  an  opinion 

Plow.  aoB.        in  transitu)  it  is  said,  upon  a  covenant  to  pay  money  in 

7  t""'  ^^'     consideration  of  marriage,  an  action  will  lie ;  and  that  is  true, 

ennKep.      j^  rightly  understood,  for  covenant  will  not  lie  without  a 

[    *  98    ]  deed;  and  Fitzherbert  in  his  *Nat.  Brev.  being  misled  by 

350,  n.  2  Bi.     this  book,  mistaking  it,  hath  been  the  cause  of  all  the  late 

Com.  446.        judgments. 

And  whereas  it  hath  been  objected,  that  the  party  hath  no 
remiedy  in  the  Ecclesiastical  Court ;  he  hath  the  same  re- 
medy as  he  hath  for  a  legacy,  which  is  to  excommunicate  the' 

(2)  Sed  tfid,      party  till  he  make  satisfaction  (2). 

ante,  note  (b).        4^  The  promise  of  the  plaintiff  was  to  take  the  defendant 

to  husband,  and  not  to  be  ready  to  do  it;  and  the  thing  be* 
ing  lawful  and  possible  ought  to  have  been  averred  to  be  done : 
if  a  third  person  will  promise  me  lOL  if  I  will  marry  such  a 
person ;  if  I  will  have  an  action  for  the  money,  I  must  aver 
that  I  married  accordingly.  This  promise  amounts  to  no  more 
than  if  I  had  promised  to  marry  you  at  your  request ;  and 

rs)  5  Mod.      that  without  doubt  had  been  nudum  pactum  (3) ;  besides, 

412.  1  Saik.  24.  ^j^jg  ^^  jg  f^^  recompence,  because  one  had  performed,  and 

the  other  had'not,  and  so  performance  ought  to  be  averred; 
but  here  the  plaintiff  was  to  do  a  thing,  and  asks  a  recom- 
pence before  it  is  done. 

And  marriage  is  a  thing  so  reciprocal,  that  there  is  nothing 

Co.  Lit  79  b.    in  the  law  Uke  it ;  as  if  a  man  of  fdJl  age  marries  one  within 

1  Bl.  Com.  43  .  ^g.  ^^  jj^j.  f^Y\  age  he  may  disagree  as  well  as  she  (A) ;  so 

that  this  promise  is  no  more  than  in  consideration  that  you 
will  lie  with  me,  I  will  he  with  yon ;  or  that  if  you  will  read 
such  a  deed  in  my  hearing,  I  wiU  hear  it  read ;  or  if  you  will 
touch  my  hand,  I  will  touch  yours;  which  promises  would 
have  been  absolutely  void.  Sed  per  les  opbiions  des  4tHter9 
S  justices  judgment  fuit  done  pro  queretUe  {%). 

(g)  2  Vem.  215.  4  Burr.  2229.  See  937.  Harg.  Co.  Lit.  79  1».  d.  (2). 

the  copious  notes  on  this  subjectin  Fonbl.  ,    (»)  Fid.  wU€,  Burr§il  ?.  Sirw^^  p. 

Treat  of  Eq.  B.  1,  c  4,  $  10.  65.      The  strong  repugnance  of  C.  J. 

(h)  The  contract  of  marriage  is  not  Vaughan  to  the  introduction  of  these  ac- 

void,  but  Toidable  only  at  the  election  of  tions  has  been  frequently  noticed;   jee 

t^e  infant   Holt  ▼.  ClarencUux^  2  Stra.  5  Mod.  155. 2  Stra.  938.  &c. 
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The  Earl  of  Lincoln's  Case.  — In  C.  B.  (  C.  1 10.  ) 

Semb,  S,  C.  3  Kebl  152. 

The  Earl  of  Lincoln  d^Iares,  that  bis  father  was  seised  of  if  one,  seised 
a  manor,  to  which  this  advowson  was  appendant,  and  pre-  ®^*  manor  to 
sented,  and  the  presentee  died,  and  then  his  &ther  died,  and  Towmu  ^  apl 
so  says,  that  the  manor  descended  to  him,  and  so  it  belongs  pendant,  dies 
to  him  to  present,  &c.    And  to  this  the  defendant  demurred  ^"™f  » ''^'^^' 

Senerally,  and  shewed  for  cause,  because  the  plaintiiBT  upon  ^[jecntotion 
is  own  shewing  hath  no  title  to  the  advowson;  for  it  being  shaU  co  to  th« 
a  chattel  vested,  it  ought  to  go  to  the  executors,  and  not  to  e«ec«w>f»  an? 
the  heir ;  and  so  is  F.  N.  B.  83.  1  Roll.  857  (a).  "^*°  *'  ^^' 

{a)  Ace.  Wentworth,  Executors,  p.  54,  and  parson,  the  heir  has  a  preferable  ti- 
7S,  ed.  1668.  Bac^  Ab.  Executors,  (H)  8.  tie  to  present  on  his  death.  Holt  ▼.  BUh>' 
Where  dw  same  person  is  both  patton     i^  of  Wvtehetter,  8  Lev.  47. 

»  C      99     ] 

Certiorari  to  the  Cinque  Port  of  Winchelse y. — In  B.  R.  (  C.  1 1 1 .  ) 

&C.2  Lev.  86.  8  Kebl  154.  and  see  8  Keb.  824.  T.  Raym.  448. 

A  CERTIORARI  was  seut  to  Winchelsey  for  a  record  that  they    Semb.  When  a 
had  made,  whereby  they  had  taxed  the  foreign;  and  they  certiorari  itdt" 
return,  that  they  had  made  taxes  for  the  foreign  for  the  pre-  2ncrat  port  to 
serration  of  the  corporation,  and  to  raise  ammunition  to  pro*  remove  orders 
Tide  against  invasion  of  foreigners;  and  shewed  that  Win-  made  by  the  cor- 
chelsey  .was  one  of  the  five  ports,  uki  breve  Domini  Begis  S^'^^j^^^^f 

nOR  CUrrit.  the  foreign,  a 

ff^mot  moYed  that  this  was  not  a  good  return;  for  he  return  aUegin^ 
said,  that  a  certiorari  was  the  king's  writ,  and  a  mandatory  ^  dnqu^rt' 
writ,  and  that  the  County  Palatines  nor  Cinaue  Ports  were  must  shew  some 
not  so  privileged,  but  that  this  writ  must  be  obeyed  by  them;  JurisdictioDto 
and  for  that  he  cited  Cro.  Car.  265.  1  Ed.  3,  40.  21  Ed.  4,  t^t^^^ 
10.  14  H.  7,  20.  84  H.  6,  15.  15  H.  5.  Fitz.  Quare  Impe-  Siy'lK 
dit,  165.  Nat.  Brev.  245.  SO  H.  6,  6  (a). 

If  they  would  take  away  the  jurisdiction  of  this  Court,  Ace.  Cowp.  172. 
they  ought  to  shew  where  the  party  might  have  right.  Co.  ^  E"t,.588. 
Entries,  298.  The  caae  of  Cole-Harbour.    Nat.  Brev.  40. 

Bruer  argued,  that  a  certiorari  would  not  lie  in  this  case;   in  matters  con- 
and  he  conressed,  that  in  matters  that  concern  the  king's  re-  fuming  the 
venue,  or  in  matters  criminal,  or  where  tl;!^  liberty  of  a  sub-  orlnattmrci^' 
ject  is  concerned,  that  a  c^h'orori  would  lie ;  but  he  said  minai,  or  where 
this  case  was  none  of  those,  and  that  they  had  always  liber-  *^c}i*>«rty  ^^^^ 
ty  of  taxinff  the  foreign  for  the  defence  of  the  corporation  ^ne^"  ^t^ 
in  time  of  war,  especially  when  there  was  any  dai^er  of  ran  Uestothe 
foreign  invasion.  *^"^^*  P®'**  (*)• 

JETojtf,  Ch.  J. — You  ought  to  set  forth,  that  there  was  some 
jorisdiction  to  which  the  party  might  appeal  if  he  were  in- 
jured (1),  otherwise  the  corporation  will  be  party  and  judaes  W  s^nst.  557. 
and  all,  and  they  will  tax  the  landp  of  the  foreign  to  what 

(a)  StyL  Prac.  Reg.  656,  4th  edit  3  Hawk.  c.  27,  §  24.  Ante,  p.  12,  and 
Poti,  p.  147.   2  Burr.  855-6.  pott,  p.  147. 

(h)  JKW.   1  LlUy,  PtaOL    Reg.  864. 
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value  they  please;  and  he  said^  there  were  three  sorts  of 
(2)  3Keb.i54.  suits  (2),  1.  Between  party  and  party,  and  there  you  must 
return  that  ydu  have  jurisdiction.  2dfy,  Matters  gt  the 
crown ;  and  Sdly,  Matters  of  a  middle  nature,  as  where  the 
king  and  his  subjects  are  both  concerned,  as  in  this  case. 
Sed  Curia  admsare  vohmt  (c). 

(c)  See  Hale  de  Portibiu  in  Hargrave's  Law  Tracts,  p.  112-3. 

[    100    ]  "T" — 

f  C.  1 12.  )  Anonymus. — In  B.  R. 

Semb.  S.  C,  R,  ▼.  Baker,  T.  Raym.  219.  SKeb.  75,  94,  106,  273. 

Whether  an  in-  An  information  .was  exhibited  in  the  Crown-OfSce  for  goings 
formation  Uei  in  ^th  above  five  horses,  upon  the  la4:e  statute  for  highways : 
SesUtote"^"*  ^*  ^*^  moved  in  arrest  of  judgment^  that  an  information- 
Car.  2,  c.  12,     would  not  lie  in  this  case.     1.  Because  here  is  nothing  given- 
for  using  more    to  the  king.     But  to  that  it 'was  answered,  that  the  penalty 
OT*Ae^hi*^hw""  l>®"^g  divided  into  three  parts,  and  one  going  to  the  repair 
Pott,  c.  509.  c.  of  the  highways,  that  the  king  was  concerned  in  it.     2.  It 
539.  c.  604.       was  objected,  that  it  will  not  lie  in  this  Court,  because  this 
I  r*1[d.*  <^*^6 '  ^^  ^^  offence  that  was  not  pimishable  before  this  statute ; 
{ 1  &  2.  2  Mmi.  and  in  such  cases,  if  the  statute  gives  a  particular  way  of  re**- 
302.   4  Mod.     covery  of  the  penalty,  that  ousht  to  be  pursued ;  and  so  this  ^ 
543  2  Buw       statute  hath  done;  for  here  the  officers  may  seize  a  horse, 
803]  832.    *      &c.  as  the  statute  directs ;  and  for  this  was  cited  10  Co.  56, 

Dt^  Foster's  COBB.  2Co«64^.  Plow.  Stradling's  case.    Judge  ^ 

To  carry  too  Twisden  cited  one  Egorly's  case  (a),  where  it  was  ruled,  that 
Sie  Withi^y^u  ^*  *^®  commou  law,  if  a  party  carried  too  great  loads,  he 
indictable  at       was  indictable.  .  ■  '- 

common  law.  • 

Pott,  C.  114.         (0)  s,  C,  3  Sal.  183.  And  see  Jenk.  284.  Com.  Dig.  Chemin.  A.  3.  March.  135. 

(  C.  1 13.  )  Forth  v.  Walker. — In  C.  B. 

S.  C.  3  Kebl.  160,  181. 

Pleading  in      Debt  upon  an  obligation.     The  condition  was,  that  if  the* 
bo'*L°"F5!?3  B  defendant  (who  was  arrested  upon  a  Latitat)  do  appear  such 
Moo.  214.         A  ^y  ^  respondendum  (1)  J.  S.  secundum  consuetudinem 
(1)  See  the       CuTUB,  &c.  That  then  it  should  be  void, 
report  in  Kcbie.      'pjj^  defendant  pleads  that  there  was  no  such  custom,  &c., 

and  the  plaintiff  demurred. 

Seijt.  Turner,  pro  quer\  argued,  that  the  plaintiff  ought 

1  Roi.Ab.87S.  to  have  judgment;  for  that  the  defendant  shall  be  estopped 

wiu'  ^'9  ^  ®*y  there  is  no  such  custom,  contrary  to  the  condition  of 

**'   '  the  bond ;  and  compared  it  to  the  case  in  18  Ed.  4,  4.     The 

condition  was  to  pay  money  due  upon  another  obligation; 

the  defendant  cannot  say  there  was  no  such  obligation ;  and 

'      /    ~      in  2  Co.  33,  the  difference  is  taken  between  a  general  and  a 

particular  matter.     Fide  Pop.  114,  lid. 

2.  Admitting  there  be  no  such  custom,  yet  the  plaintiff 

Co.  Lit  206a.  pught  to  have  judgment;  for  if  there  be  no  such  custom,, 

3  LeT.  74-5."      then  the  condition  is  impossible,  and  so  the  obligation  will 
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be  single^  for  then  it  vrill  be  impossible  he  should  appear  a<2'  6  Tenn  Rep. 
cording  to  the  custom.     Perk.  142.  4  H.  7,  4.  2  Ed.  4,  2.  ^i*- 
Bro.  Oblig.  4*5.  1  Inst.  206,   .But  perhaps  it  may  be  object- 
ed, that*  the  plaintiff  by  his  demurrer  hath  confessed  the  plea  [    *  101   ] 
of  the  defendant,  that  there  was  no  such  custom,     ^ins.  If 
there  be  none,  the  obligation  is  single ;  but  a  demurrer  here    -'"^i  P-  39,  C 
win  not  be  a  confession  of  it,  because  it  is  not  well  pleaded. 

Obf.  The  bond  is  made  in  another  form  than  tne  statute      ' 
doth  direct. 

Ans.  If  the  defendant  would  take  advantage  of  that,  he    la  debt  on  » 
must  plead  it,  for  it  is  but  a  private  act  (a).  4  Co.  76.  Dy.  ^[^aTn^' 
119.  Plow.  65.     Besides,  every  variation  from  the  statute  muitbepiead- 
ahall  not  avoid  the  bond,  as  it  is  resolved  in  10  Co*  Beufage's  ed.  5  Co.  ii9. 
case.     Curia  advisare  vobmt.     [Fide post,  C.  123].  f^^^'. &t 

338.  2  Term 
(a)  That  it  is  a  public  act,  lee  Samuel     statute,  judgment  may  be  arrested  after  r.  309. 
T.  Bvaau,  2  Term  Rep.  569,  where  i^  is      a  verdict  upon  non  est  factum.    Fid,  1 
also  decided  that  if  it  appears  upon  the      Willms.  Saunders,    p.   161,  n.  (1);  and 
declaration  that  the  bond  is  void  by  the     post,  C.  406,  p.  327. 

Bishop  of  Lincoln  t?.  Atwood.  (  C.  114.  ) 

S.  C.  Cart  204.  3  Keb.  161. 

In  trespass  for  taking  three  tuns  of  hay,  the  defendant  justi-   Ajustificadon 
fiesy  for  that  he  was  meadow -reeve  chosen  At  a  leet  secundum  »*"^«'  »  ciistom 
consuetudinem  manerii,  and  that  time  out  of  mind  the  mea-  ^^^e^^ntTto 
dow-reeve  had  used  to  collect  the  bishop's  rents,  and  had  shew  that  the 
used  to  have  for  his  pains,  out  of  the  meadow  in  quo,  &c.,  as  defendant's  case 
much  hay  as  he  could  draw  upon  an  ordinary  cart;  and  so  ';^^''  ** 
justifies  for  his  load  of  hay,  and  doth  not  aver  that  it  was  up-  2  Buistr.  201. 
on  an  ordinary  cart :  And  the  Court  seemed  to  incline,  that 
the  plea  was  not  good,  because  he  had  not  applied  his  case 
to  the  custom.     And  it  was  also  urged  by  Nudigate,  that  the 
Court  might  take  notice  that  this  was  not  an  ordinary  load;      Qtkare, 
and  he  cited  Egorly's  case,  the  carrier  of  Oxford,  who  was  whether  rtie 
informed  against  for  carrying  4000  weight,  and  was  found  notice  of  an  <^- 
guilty,  and  fined.     Sed  adjoumatur^  <ftnary  cart  load? 

_  ^ttfe,  0.112, 

^^  n.  (a). 

Leaves  r.  Cox.  (  C.  115.  ) 

5.  a  3  KebU  162. 

Debt  upon  an  obUgation  of  SO/,  against  the  defendant  as  ad-  Departure. 
ministrator  of  Benjamin  Cole:  The  defendant  pleads  that  the 
intestate  was  bound  to  him  in  500/.  and  that  he  had  but  20/.  as- 
sets ,  which  he  reserves  towards  satisfaction  of  that  bond  of  500/. 

The  plaintiff  replies.  That  that  bond  was  for  performance 
of  covenants,  and  that  no  covenant  was  broken. 

The  defendant  rejoins,  that  by  a  covenant  he  was  to  pay 
him  ISO/,  for  the  sale  of  wood,  and  that  40/.  of  that  was  not 
paid. 

The  plaintiff*  surrejoins,  that  the  covenant  was  broken  on- 
ly as  to  that  40/.  and  the  interest  of  it,  which  was  lis.,  *and  [  *  102    ] 
that  that  was  satisfied ;  and  that  he  keeps  the  bond  a-foot 


102  DE  TBRK.  PASCIi^,  1^3« 

frttudttlently  to  deceive  the  plaintifi.    And  it  was  adjudged 
per  Curiam  to  be  a  departure. 


(  C.  116.  )  Warkehouse  v.  Symonds. 

Semb.  S,  C.  under  different  names,  pott,  C.  141.  Gmrt  221.  3Keb.  162,  418, 

455,  4«0,  506,  577,  607. 

A  rejoinder  by  Debt  against  an  executor,  who  pleads  several  judgments, 
executor  that  uUra  qtiod,  &c.  The  plaintiff  replies^  that  he  kept  tiiose 
kJep  Sfi  Sd  judgments  a-fgot  to  deH>aud  him.  The  defendant  rejoins, 
judgments  on  that  he  did  not  keep  the  said  judgments  on  foot  to  defraud 
foot  to  defraud  him  but  does  not  say  them,  nor  any  of  them:  and  it  is  pos- 
OTdttfn*  "  nor  "'^^  ^  "^*y  defraud  the  plaintiff  by  keeping  one  of  them 
anyrfthenit"  b  a-foot;  et  semble  at  Cowrt  q' est  mok ;  sedadj^umaiur. 

'^(«)'  (a)  See  pott,  p.  121.    Ante,  p.  28. 

(  C.  117.  )  S«AW  p.  Storton. — In  B.  R. 

S.  C.  2  LeT.  86.  3  Keb.  163. 

A  debt  on  aim-  The  sole  question  was,  whether  a  debt  upon  a  contract  should 
pie  contract  is  )jq  assets  where  the  creditor  was,  or  whether  it  should  follow 
^T^^  the  debtor.  And  it  was  objected  from  1  RoUe,  909,  and  from 
where  die  debt-  Noj ,  54,  tfaatit  should  follow  the  creditor.  But  it  was  adjudged 
ori8(o).  in  ^s  casecontrtoyjD^  Curiam,  according  to  the  case  of 

Bt/ron  and  Byron,  Cro,  Eliz.  472;  and  my  Lord  Chief  Jus- 

(i)  S.  C.  8  Co.  tice  cited  one  NeedhanCs  case  (I),  7  Jac.  adjudged  according- 

^if  *h  b  hoM  ^y '  *"^^  ^*  ^^  ^^  ^y  ^^®  Chief  Justice,  that  if  a  man  hath 
iwtowl^in  Eng.  goods  in  the  province  of  York  and  the  province  of  Canter- 
land  and  Ire-  bury,  there  must  be  two  administrations  gi-anted ;  and  so 
land,  there  must  there  must  if  the  intestate  hath  goods  in  England,  and  goods 
tratiwi8.**So  if'fn  "*  Ireland,  because  there  are  two  superior  jurisdictions  in 
the  provinces  of  both  cascs ;  for  as  there  is  an  archbishop  of  Canterbury  and 
York  and  Can-  Qf  York,  SO  there  is  of  Dublin:  but  if  a  man  hath  goods  in 
irdlTgoodf  i« '  one  of  these  provinces  in  England,  and  more  goods  inErance, 
in  one  English    or  in  the  East  Indies,  there  one  administration  shall  serve 

province,  and  in  tJig  tum,  because  there  is  no  jurisdiction  that  we  take  no- 
France  or  the      x:^^  ^c 
East  Indies  (6).    tlCe  ot. 

(a)  Ace.  Wentw.  Executors,   p.  47.  (6)  Vid,  pott,  C.  273.     1  Salk.  39. 

Yeoman  v.  Bradthaw,  3  Salk.  70.    12      1  Rol.  Ab.  908,  1.  29.    11  Viner,  76. 
Mod.  107. 

(  C.  118.  )  DuGAR  «?.  Norton. 

ifguardianand  ^  ^  lease  be  made  b^the  guardian,  and  the  ward  luider  14 
wardjoinina  years  of  age,  it  is  the  lease  of  the  guardian,  and  not  of  the 
lease,  it  w  the    ^ard :  but  after  fourteen,  it  is  the  lease  of  the  ward,  and  not 

lease  of  the  x'^-l  j-       /  \ 

guardian  tiu  the  Ot  the  guardian  (a). 

ward  is  U  years  old,  and  afterwards  the  lease  of  the  ward. 

(a)  On  leases  by  guardians,  see  Bac.      v.  Hodgton,  2  Wils.  139,  135.  Shmo  v. 
Ab.  Leases.  (I)  9.    14  Viner,  182.  Roe      Shaw,  Vem.  &  Scriven's  Rep.  607. 
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Brumfield  r.  Tea.  (  C  1 19.  ) 

S.  C.  2  Lev.  87.  8  Keb.  168. 

Trespass  for  distraining  hi3  cattle^  and  impounding  th^m  till   Whether  di». 
he  paid  a  certain  sum  of  money  for  them.    The  defendant  trewbc  inci^t 
justified  for  a  drift,  &c.  The  question  was,  whether  the  cus-  drift™*°™ 
torn  of  drift  would  empower  him  to  distrain?  and  it  was  said  i  Sai.  175.  Cro. 
in  this  case,  that  he  that  justifies  a  distress  for  an  amerce-  ^  ^^^ 
ment,  must  allege  a  custom  to  distrain;  and  so  they  usually 
do  for  toll,  though  there  is  an  opinion  that  they  need  not : 
and  the  Lord  Chief  Justice  cited  the  case  of  Teukesbmy  (1),    (i)  i  RoL  aw, 
where  they  distrained  for  the  repair  of  a  bridge,  and  did  not 
allege  a  custom  to  distrain ;  and  yet  it  was  held  good  enough, 
because  the  party  had  no  other  remedy.     Sed  principizlis  ca^ 
sus  adjoumatur  (a). 

(a)  Judgment  for  the  defendant,  be-  2  Lev.  87.  SeeT.  Ray.  204. 1  Ventr.  105. 
cause  "  it  is  a  thing  of  common  right  for  Com.  Dig.  Distress,  A.  1.  On  Drifts,  see 
die  presenration  of  the  common."  S,  C.      Manwood,  p.  127,  4th  edit.  4  Inst  309. 

9 

CocKEiN  V.  Lane.  (  C.  120.  ) 

A  MAN  pleads  a  bargain  and  sale,  and  says  that  it  was  debito   pieadingabar- 
modo  irrolulafj  and  does  not  say  within  six  months.  Hoky  f?^  *"^  ^^ . 
Chief  Justice. — It  hath  been  ruled  to  be  bad  in  pleading,  rot^\"^^ 
but  in  a  special  verdict  it  would  be  well  enough,  for  there  it  out  saying 
^haU  be  intended  (a).  "within  6 

^  ^  months/' had. 

Plow.  105. 
(a)  The  defect  may  be  cured  by  the     cognised  in  Com.  Dig.  Baigain  and  Sale, 

words  secundum  formam  statnH,"  Semb.      B.  12.  Alleyn,  19.  Carter,  221.     . 

See  the  precedent  in  2  Saund.  11,  re- 

Lucy  v.  Leviston.  (  C.  121.  ) 

SLC,  B  Kebl.  163.     S.  C.  but  not  S.  P.    1  Ventr.  175.  2  Lev.  26. 

Covenant  for  quiet  enjoyment  against  all  persons  claiming    A  general  co- 
under  Sir  Peter  Vanlore ;  and  shews  that  such  a  one  did  tenant  for  quiet 
disturb  him,  clamans  titulum  under  Sir  Peter  Vanlore;  and  ^^^au'per- 
the  defendant  demurred  because  he  did  not  say  legatemtitU"  sons  shall  only 
lum;  and  for  that  the  Court  took  this  difference,  that  where  «tend  to  lawful 
a  man  makes  a  general  covenant  against  all  persons,  there  a  ,e^ofa  w4- 
breach  of  covenant  shall  not  be  alleged  by  a  disturbance,  nant  against  a 
unless  it  be  by  a  lawful  disturbance ;  but  otherwise  it  is  when  particular  per- 
the  covenant  is  to  enjoy  quietly  against  a  particular  person,  ^^^  ^*^* 
according  to  the  difference  taken  in  the  case  of  Tisdale  and 
Essex,  in  Hob.  34.    And  the  Court  said,  generally  in  cove-   Generally,  in 
nant  it  is  sufficient  to  follow  the  words  of  the  covenant  (b\     assigning  a 

breach,  il  is 
fuflldent  to  follow  the  words  of  the  covenant.  9  Co.  60.  Yelv.  30,  40.  2  Saund.   ISl  o.  note. 

{a)  Poti,  C.  612,  146,  163.     1  Stnu  (6)  The  breach  may  be  assigned  either 

400.    5  If  anL  &  SeL  374.    1  Bam.  &  in  the  wordi  of  the  oorenant,  or  accord- 

Ores.  39.    2  DowL  &  ByL  133,  S.  C,  ing  to  the  sense  and  substance  of  it  Com. 

6  Vfaier,  436.  IKg.  Pleader,  C.  45,  46.  • 
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(  C.  122,  )  Anonymus.— In  B.  R, 

Semh,  S.  C.  Hanslip  t.  Coaier,  2  Lev.  87.  3  Keb.  164.  1  Ventr.  243. 

An  indebitahu  Indebitatus  assnimpsit  was  brought  in  the  Court  of  Coventry, 
count  for  goods    and  alleges  that  the  defendant  was  indebted  to  him  for  good^ 
ferior  Courtl'*"    ^^'^»  ^^^  being  so  indebted  did,  &c.  assume  infra  jurisdic" 
must  allege  both  tumcm  CuricB ;  and  upon  non  assumpsit  a  verdict  was  given 
the  sale  and  the  for  the  plaintiff;  and  a  writ  of  error  was  brought  to  reverse 
havTbcen  with-  this  judgment,  because  he  doth  not  say  that  the  goods  were 
in  thejurisdic-    sold  infra  jufisdictitmem  Curice.     And  the  Lord  Chief  Jus- 
tion  o^  **^        tice  Hale  was  of  opinion  that  it  was  good  enough ;  for  the 
c!*jf  and  wm  ^'wfe'&^'^^^w*  is  but  the  inducement  to  the  action,  but  the  cw- 
j.dubUant,      '  sumpsit  is  the  groimd  of  it;  for  this  is  not  an  action  of  debt, 
In  an  indehi-  ^  but  an  actiou  on  the  case ;  and  the  alleging  the  indebitatus 
inS^WteJ^isin-  ^^  ^^^  *^  shew  that  it  is  not  a  debt  upon  a  judgment,  nor  an 
ducement,  and    obligation,  nor  a  rent ;  so  that  if  he  had  said  indebitatus  pro 
the  auumprit      viuis  generally,  it  would  have  been  good  enough.     But  Twis- 
the  acdoii?  °^     ^^'  ^^^  *^®  practisers  of  the  bar  affirmed,  that  for  these  ten 
Fid,  Lawes's      yctirs  last  past  it  had  been  the  constant  practice  to  reverse 
Treatise  on  As-  judgments  in  inferior  Courts  for  that  fault ;  for  in  an  inferior 
429fiXlntugh  j^isdiction  nothing  shall  be  intended  within  it  but  what 
if  the  origin  of    is  expressly  alleged.     Hale  said,  if  the  practice  of  late  had 
the  debt  be  ai-    been  SO,  he  should  very  hardly  be  induced  to  alter  it,  for  he 
l^hanr^y^'  ^^^  ^^^  ^^^®  ^^^^^  decisis;  but  he  said  he  had  attended  this 
appear  to  be  a    Court  30  years,  and  never  heard  it  ruled  so :  and  fPyUe 
simple  con-        said,  he  had  attended  20  years  here,  and  never  knew  it :  and 
^il^'P  iZB^'  ^^^^  ^^^^  ^^  difference,  that  if  he  had  said  for  wares  sold 
451.  Hob.  5.      At  such  a  place,  he  ought  to  have  said  it  was  within  the  ju- 
risdiction of  the  Court;  but  if  no  place  appear,  and  the  as^ 
sumpsit  be  alleged  within  the  jurisdiction  of  the  Court,  it  is 
well  enough ;  but  he  said  he  should  be  unwilling  to  recede 
from  the  late  precedents;  whereupon  he  wished  them  to 
The  venirB  in    name  any  other  error :  and  the  counsel  said,  that  in  the  venire 
/CourtranUius-  f^^^^^  there  was  per  quos  Veritas  melius  scire  poterit,  instead 
"  Per  quo8  veri-  of  sciri,  and  all  agreed  that  was  bad ;  but  scir'  with  a  dash  was 
ioi  meUu$  scire    well  enough<     Jfdvisare  volvnt, 

poterit,"  instead 

of  "ecirii**  held   bad  on  error.    Secus,  if  it  had  been  scir*  with  a  dash  (c). 

(a)  Vide  post,  p.  214,  316,  317,  321,  Another  reason  is  given  inCro.  Jac  042. 

and  the  cases  cited  in  Peacock  ▼.  Bell,  1  The  cause  of  the  debt  may  be  omitted, 

Saund.  74,  note  (1).   Waldock  v.  Cooper,  where  a  special  custom  sanctions  such  a 

2  Wils.  16.  Trevor  y.  Wall,  1  Term  Rep.  general  form  of  declaring.  Story  v.  Atkins, 

151.  Dunn  v.   Crump,  3  Brod.  &  Bing.  2Stra.  720,  arguendo:  and  see  1  Saund. 

309.  68,  n.  (2). 

(6)  Fid,  2  Salk.  446.  2  Saund.  350,  (e)  Ace.  post,  C.  388,  320.  2  Lev.  83. 

note  (2)  in  the  case  of  Peters  v.   Opie.  1  Veiitr.  241. 

[   •  105  ]  -L^ 

(  C.  123.  )  MiLDMAY  r.  Cox. 

A  C,  1  Vent  233.  3  Keb.  HI,  164.  T..Raym.  220. 

The  defendant  THE,defendant  was  arrested  upon  a  hUitat,  and  gave  bond 
was  arrested  to  the  sheriff  for  his  appearance  ckl  respondendum  querent* 
^h  mac^^wn  ^ P^^^^  ^^^^ ''  and  the  question  wfts,  whether  this  bond 
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-wasToid  by  the  statute  of  23  H.  6^  10,  because  it' was  made  in  debt:  the 
for  another,  thing  than  was  contained  in  the  writ;  for  the  baJibondrequir- 
writ  is  only  depkicito  transgr\  and  the  o/c  etiam  billiB  is  only  ance  "toaniwcr 
to  give  the  defendant  notice^  that  the  plaintiff  will  declare  the  plaintiff  in  a 
against  him  for  it  when  he  appears,  and  the  bill  doth  not  ^^f/^^^^i" 
come  in  till  after  appearance.     And  Hale  said,  if  their  writs  ^^^^  was  void, 
should  be  adrespondendum  inplaeito  debiH,  the  Common  Pleas  because  it  varied 
might  justly  quarrel  with  them  for  incroaching  upon  their  from  ^f  writ. 
jurisdiction:  and  they  all  held  the  bond  to  be  void,  because  en"  w*?25** 
it  varied  clearly  from  the  writ  (a).  Ante,  c.  ili. 

(«)  But  it  is  now  held  that  a  variance  Rep.  702,  705,  note  (a).  Thestatement 

in  the  description  of  the  plea  does  not  of  the  respondendum  in  the  plea  is  mere 

avoid  the  bond.  Davenport  v.  Parker ,  surplusage.  Ibid.  2  Lev.  128. 
ForteMx   368.   Owen  v.   Nail,  6  Term 

Trumball  V.  Barker.  (  C.  124.  ) 

Debt  upon  an  obligation  for  400t  and  the  obligation  was  Variance. 
auatuor  centum  li.  and  the  declaration  was  quadringent'  li.  ^°^'  R^y.^sss. 
The  defendant  pleaded  a  variance ;  but  it  was  adjudged  to        '  ' 

be  weU  enough,  and  to  be  the  same  thing. 

Randall  v,  Richill. — In  B.  R.  (  C  125.  ) 

iS^.  C.   1  Mod.  96.  2  Lev.  87.  S  Keb.  165,  214. 

The  question  was,  whether  a  rent-charge  newly  created,  is-   a  rent-charge 
suing  out  of  gavelkind  land,  should  descend  as  the  land  ^^^}y  created, 
doth  to  all  the  sons,  or  to  the  eldest  only?  And  the  Court  ^^ufind  land, 
were  of  opinion  that  it  should,  notwithstanding  there  are  some  descends  ac- 
opinions  in  the  books  to  the  contrary.  21  H.  6, 1.  26  H.  8, 4.  cording  to  the 
And  they  said  that  it  is  not  because  the  land  is  gavelkind  ki^^"^  ^^*" 
that  it  descends  to  all  the  sons  (1),  or  that  the  wife  shall  be    (i)  Sedvid, 
endowed  of  a  moiety,  or  that  the  land  should  not  be  forfeit-  ^^^ooke  v.  Tkam- 
ed  by  attainder ;  but  these  were  particular  customs  that  do  ^ J^'  **''*  ^' 
attend  for  the  most  part  gavelkind  land :  but  they  said,  if 
land  be  disgavelled  by  act  of  parliament,  these  customs  are 
not  taken  away ;  and  they  all  agreed  that  a  use  would  de- 
scend as  the  land  doth  (2) :  but  because  Serj.  Hard,  had  stu-    (2)  Pott,  p. 
died  the  point,  they  gave  him  a  day  the  next  Term  to  hear  3^0* 
what  he  could  say  to  the  *  contrary.     And  the  main  reason  [  *  106    ] 
in  the  principal  case  seemed  to  be,  because  a  rent  issues  out 
of  the  land,  and  goes  to  the  party,  by  way  of  recompence  for 
it.  Post^  p.  34<5.  \S,  C,  continued.] 

Welch  v.  Bell.  (  C.  1 26.  ) 

5.  C.  2  Lev.  73.  T.  Riiy.  218.  3  Keb.  105,  128,  165,  198, 222. 

A  WRIT  of  error  was  brought,  and  in£Emcy  alleged  for  cause,    An  asrignment 
and  concludes  et  hocparaf  est  verificare  prout  Curia  consider-  S^^J*"'  ^^l^ 
obit.     The  question  was,  whether  he  had  well  concluded;  by  attorn^,  u 
because,  infancy  being  a  matter  of  &ct,  he  seems  to  put  properly  oon^ 


H 
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duded  by  hoe  it  upon  trial  by  the  Court.  Hale. — It  ib  well  enough,  for  if 
Sr*****  *^*^  he  had  concluded  et  hoc  paratus  est  veri/icare,  it  had  been 
rUteoMZraUt.  g^od  without  doubt;  and  it  is  common  to  add prouty  &c.  and 

the  &c.  there  implies  the  same  that  is  here  expressed ;  and 
the  meaning  of  it  is  no  more,  but  that  he  shall  be  ready  to 
make  it  appear  as  the  Court  shaU  thing  fit;  and  if  he  had 
pleaded  et  hoc  petit  quod  inquirettur  per  patriam,  it  had  been 
bad;  for  perhaps  the  party  might  have  a  release  of  errors 
to  plead,  and  dien  he  had  concluded  him  to  plead  it.  Fide 
Yelv.  58.  1  Bulst.  37  (a). 

(a)  Carth.  367.   Sheeptkanktr.  Lucas,  1  Burr.  410.  2  Saund.  101  p.  note,  ib. 


(  C.  127. ) 


After  having 


son  to  begin 
presently,  with 
an  agreement 
that  the  latter 
«hall  not  enter 
until  the  rent 


TuRLESTON  r.  Rives. 

Semb.  S.  C.  under  the  name  of  IHmdtUe  (orBmehman)  ▼.  ImUm,  2  Lev.  88*  1  Vent 

247.    T.  Ray.  224.    3  Keb.  166,  207. 

There  was  a  lessee  at  will,  and  the  lessor  makes  a  lease  for 
wSf^^the'^r"*  y®**^  ^  ^  third  person,  to  begin  presently,  by  parol,  but 
makes  a  parol  agrees  With  him  that  he  shall  not  enter  till  such  a  day,  which 
lease  for  years  was  after  the  day  that  the  rent  was  due  from  the  lessee  at 
to  a  third  per-  ^jjj  rpj^g  question  was,  whether  or  no  this  was  a  determin- 
ation of  the  lease  at  will  ? 

/  The  matter  was  debated  at  the  bench,  but  not  argued. 
Hale  seemed  to  incUne,  that  the  lease  was  not  determined ; 
for  he  said,  it  is  at  most  but  a  determination  by  implication ; 
has  become  due  aiid  the  lease  being  by  parol,  it  possibly  may  be  modified  by 
^wi* **  /^rT  ®"^^  *"^  agreement,  so  that  it  should  not  touch  the  lease  at 
the  lease  for  '    ^^"^i  though  if  it  had  been  in  writing,  such  a  proviso  would 

have  amounted  but  to  a  covenant.  They  all  agreed,  that 
if  a  lease  at  will  were  made  the  25th  of  March,  and  then  the 
lessor  makes  a  lease  for  years  the  26th  to  a  stranger,  and  the 
S7th  the  lessee  at  will  not  having  notice  sows  the  land,  that 
he  shall  have  the  crop.  But  Hale  said,  the  great  difficulty 
of  this  case  would  be,  that  if  the  lessee  for  years  shall  be 
J  said  to  have  the  re^version,  how  then  can  the  first  lessee  be 
tenant  at  will  to  the  lessor?  [1  Roll.  852.] 
If  the  lessee  at  If  I  have  a  tenant  at  will,  and  I  say  to  my  bailiff,  ^'  I  do  de- 
wiii  sows  the  termine  my  will,"  this  will  not  determine  the  lease,  if  the  lessee 
h^"tice'of the  ^^^  ^^!^  notice.  I  Inst.  55  b.  I  Roll.  860.  But  they  all 
lease  fi>r  years,'  agreed,  if  the  lessor  had  bargained  and  sold  to  another,  that 
he  shall  have      it  had  clearly  determined  the  lease  (a). 

the  crop. 

Words  spoken  by  the  lessor  to  his  bailiff  will  not  determine  a  lease  at  win,  without  notice  to  the 
lessee.  Bargain  and  sale  by  lessor  determines  a  lease  at  will,  [t.  e,  if  the  lessee  have  notice.  Fid, 
ACS  Keb.  208.  1  Vent  247.] 


years  is  no  de- 
termination of 
the  lease  at  wiU. 
Aliier,  if  the 
lease  for  years 
had  been  in 
writing.  Per 

[  *107 

Hale,  C.  J. 


(a)  This  case  is  reported  in  the  books 
with  considerable  variations :  but  it  may 
perhaps  be  collected  firom  them,  that  a 
lease  for  years  will  not  determine  a  sub- 
sisting lease  at  will  until  the  time  of 
its  commencement  in  point  of  interest, 
although  it  may  comooeDoe  from  an  ear- 
lier period  in  poMt  of  computation,  A 
Ibrmal  lease  for  years  in  writing,  to  com- 


mence immediately,  will  have  this  ef- 
fect although  accompanied  by  a  collat- 
eral covenant  not  to  enter  till  a  future 
time.  2  Lev.  88.  But  in  the  case  of  a 
parol  or  verbal  Ictthig,  such  an  agree- 
ment will  incorporate  itself  witii  the  lease, 
and  modify  it  in  such  a  manner  as  to  con- 
stitute a  lease  commencing  in  ixterett  at 
the  period  appointed  for  entry. 
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Hollow  AY  r. .  (  C.  128.  ) 

iS.  C.  under  the  name  of  Harlow  v.  Bradnox,  2  Lev.  B8.  3  Keb.  151,  166. 

In  a  replevin  the  defendant  avows  by  virtue  of  a  lease  made    A  conusance 
by  a  jointress,  rendering  rent,  and  for  that  the  rent  was  be-  «  h<uiiffoiXA- 
hind  he  avows  nt  ballivus  oi  the  feme,  and  doth  not  aver  J?,*"yg°j'^jjj*^^. 
that  she  was  Uving.     And  the  plaintiff  demurred,  and  shew-  rear,  is  a  suffi- 
ed  the  insufficiency  of  the  averment  for  cause.     It  was  said,  cient  averment 
that  ut  hcMiims  after  a  general  demurrer  would  have  been  anceoftheUfe- 
an  averment  good  enough ;  and  if  there  had  been  no  aver-  at  least  upon 
ment,  after  a  veixlict  (A)  it  would  be  good ;  but  it  being  here  general  demur- 
spedally  shewed  for  cause,  it  may  he  doubted.     And  HeUe  "^2'Lutw.  1226. 
said  he  had  known  it,  where  the  heir  did  (1)  for  a  rent  grant-  Com.  Dig. 
ed  to  his  ancestor  as  Aretro  to  him,  that  this  was  a  sufficient  Pleader,  c.  67. 
averment  of  the  death  of  the  anoestor;  and  this  difference  ^f*  ^^g* 
was  taken  between  a  justification  and  avowry^  that  in  a  jus-  «« did  avow?'" 
tification  it  is  sufficient  that  the  party  be  alive  at  the  time  of 
the  distress  taken,  but  he  cannot  avow,  unless  the  party  be 
alive  at  the  time  of  the  avowry  (c). 

(«)   Twisden  and  Wild  held  the  con-  235  fr.  note.     But  the  reports  of  Freeman 

asance  good  even  on  speeial  demurrer,  and  Keble  agree  in  representing  tlie  de- 

2  Lev.  S8.  S.  C.  feet  of  averment  to  have  been  supplied 

(h)  See  21  Jac.  1,  c.  13.   4  &  5  Ann.  by  the  conusance  as  bailiff.    If  the  ten- 

e.  1 6.  ant  for  life  had  died  after  the  distress,  the 

(c)  The  words  in  aretro  existent*  are  defendant  must  have  juaiified  instead  of 

insisted  upon  as  the  healing  words  in  making  conusance.  SeeSK^b.  166.  S,C, 

the  report  of  Levinz,  and  are  recognized  Bull.  N.  P.  54-5.     Com.  Dig.  Pleader, 

at  such  in  Com.  Dig.  Pleader,  C.  67,  3  K.  12. 
aod  by  Seqeaot  Williams,  in  1  Saund. 


Hill  v.  Good.— In  C.  B.  (  C.  129.  ) 

Continued  flroui  p.  73. 

Prohibition  for  affinity.  Jones  argued,  that  a  prohibition 
ought  not  to  be  granted ;  for  although  this  was  not  express- 
ly forbidden,  it  is  in  teqvali  gradu  with  some  that  are ;  and 
Sir  Ed.  Coke  in  2  Inst.  68S,  enumerates  this  for  one  of  the 
prohibited  degrees;  and  in  J^ev.  xviii.  r.  16,  "Thou  shalt 
not  uncover  the  nakedness  of  thy  brother  s  wife,"  and  this 
is  in  the  same  degree  as  that ;  for  the  husband's  brother  is 
no  nearer  to  the  wife,  than  the  wife's  sister  is  to  the  hus- 
band. And  in  Clement's  Apostolical  Constit.  19  Canon, 
there  is  a  penalty  of  51.  upon  him  that  marries  his  wife's  sis- 
ter; and  it  is  prohibited  in  the  table  of  degrees  allowed  by 
the  Church;  and  in  the  99th  Canon  of  King  James;  *and  [  *  108  ] 
it  seems  to  be  the  judgment  of  the  Parliament  in  25  H.  8,  2, 
and  28  H.  8,  7;  and  in  Levit.  xviii,  r.  18,  it  seems  to  be  ex- 
pressly forbidden ;  and  for  these  reasons  he  desired  that  no 
prohibition  might  be  granted. 

But  Faughan  answered,  that  as  for  the  judgment  of  par- 
liament in  those  statutes  alleged,  they  were  repealed ;  and 
as  for  the  text  in  Levit,  xviii.  v.  18,  it  must  be  intended  to 
take  a  sifter  in  the  lifetime  of  the  wife  (1);  andasforihe    (i)^«te,p.73. 
puniiAinient  in  the  Aposrtdicdi  Censtrtvtions,  that  rather  P<x/ip.  169. 

H  2 
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fore  notice,  is  to  be  intended,  when  the  party  lives  in  a  for- 
eign county,  for  there  the  book  of  ^  H.  4  is  cited ;  and  Tria. 
(1)  Carter,  227.  21st  of  this  king,  the  caseof  ilf^^fforand  Oc;^^on(l)  is  adjudg- 
ed expressly  in  this  point. 

Jones  pro  def*  argued,  that  it  would  be  inconvenient  and 
absurd,  that  the  executor  should  be  bound  to  take  notice  of 
an  original,  though  it  be  in  the  same  county,  for  these  reasons : 

1.  The  taking  out  of  an  original  is  the  bare  act  of  the 
plaintiff,  and  of  such  things  the  defendant  b  not  bound  to 
take  notice.  Hob.  58.  And  in  Camp  and  Smith's  case,  in  thb 
Court  the  last  Term,  it  was  resolved,  that  whereas  the  de- 
fendant had  promised  to  unload  the  goods  of  the  plaintiff,  &c. 
within  fourteen  days  after  his  coming  to  Hull,  that  no  action 
would  he,  without  notice  given. 

2*  The  law  hath  ordered  a  summons,  and  supposes  that 
the  party  hath  notice  by  the  summons. 

3.  In  cases  that  are  penal,  the  law  will  always  make  a  &- 
vourable  construction  in  cases  of  forfeiture;  as  in  the  case  of 
rent,  a  condition  for  default  of  payment  to  re-enter,  the  law 
«ays  there  must  be  a  demand.  5  Co.  112.  3  Co.  64.  The 
bargainee  shall  not  take  advantage  of  a  condition  before  no- 
tice. 

4.  It  is  impossible  the  defendant  can  take  notice  of  this 
original  without  notice ;  for  the  original  is  taken  out  of  the 
Chancery  at  Westminster,  and  the  defendant  lives  at  York; 
and  by  this  rule,  if  the  defendant  administered  any  goods  the 
morrow  after  the  original  taken  out,  when  it  is  impossible  he 
could  have  notice,  he  should  be  charged;  et  lex  ncm  cogit  ad 
impossibile, 

(2)  Fid.  Sayer      5.  There  is  no  record  till  the  writ  be  returned.  7  Co.  30(2). 

Rep.  800.  ^  g^j^  gj^gjj  jjQ^  ^^  gj^jj  ^  Y^  depending,  so  as  not  to  be  dis- 
continued by  the  death  of  the  king,  within  the  statute  of  1 
Ed.  6,  7, 

And  this  Court  is  not  bound  to  take  notice  of  a  record  of 
another  Term,  nor  of  a  private  act  of  parliament,  unless  it  be 
pleaded,  which  is  a  record  of  the  highest  nature;  and  in  the 
King's  Bench  and  Exchequer  the  plea  is,  that  he  had  fully 

[  *  1 12    ]  adminbtered  anteexhibitionem  bilke,  and  that  ^implies  notice ; 

for  the  bill  is  not  exhibited  till  the  party  b  in  custodia 
MareschalU. 

The  authorities  are,  2  And.  169.  Fitz.  Executor,  39. 
Moor,  678,  37,  pi.  122. 

And  as  to  the  case  put  by  Sise^  of  buying  of  goods  after  an 
execution  awarded,  it  is  no  more  than  bu3ring  of  one  who  had 
no  title  to  sell  them ;  and  as  to  the  case  of  2  H.  4,  that  book 
does  not  come  up  to  this  case  but  by  impUcation ;  for  there 
he  pleads  commorancy  in  another  county,  which  b  safe,  when 
it  may  be  truly  pleaded ;  but  it  doth  not  therefore  follow  that 
the  party  may  not  plead  the  same  plea  as  to  notice,  though 

Heme's  PI.  302.  it  be  in  the  same  county ;  and  that  case  is  cited  in  Bro.  No- 
tice, 16.  Administrator,  52.  Executor,  43.  Assets,  4.  and 
in  some  the  commorancy  is  mentioned^  in  some  not. 
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Faughan  said,  as  to  the  case  oSMelhr  and  Overton^  Qued  in- 
cansulth  factum  est  cofisulto  debet  revocari.  And  he  said, 
there  can  be  no  diiference  at  all  as  to  notice,  whether  the  par- 
ty be  in  the  same,  or  in  another  county ;  only  when  he  is  in 
another  county,  then  it  is  impossible  that  the  sheriff  could 
summons  him  to  give  him  notice.     Et  adjoumatur.  Fid.  ante,  C.  69, 

note. 

Gardner  v.  Bloxam*  (  C,  132.  ) 

S.  a  Child  Y.  Blotatn,  3  Keb.  175. 

Dbbt  for  rent.     The  defendant  pleads  Nil  debet;  and  so  is-    Plea  of  release 
sue  joined ;  and  at  the  day  of  Nisi  Prius  the  defendant  pleads  ^^^^^' 
qn<Htpu%$  darrein  continuance  the  plaintiff  released  to  him,  na^Tpiace 
and  doth  not  name  any  place  where  he  released,  so  as  no  is-  where  it  was 
sue  could  be  taken ;  and  to  this  the  plaintiff  demurred.   And  ™*^*^- 
it  was  adjudged  a  fault  incurable.     For  pleas  puis  darrein 
continuance.  Fide  2  Cro.  261.  Yelv.  121.  Cro.  Eliz,  40. 
Dy.  361  (a). 

(a) 'A  day  and  place  must  be  stated.  Doctr.  Pladtandi,  p.  59.  5  Mod.  12. 
BuUer  Ni.  Pri.  309. 

Wilson  v.  Robinson. — In  B.  R.  (  C.  133, ) 

S.  a  2  Lev.  91.    1  Mod.  100.    3  Keb.  180,  245. 

A  MAN  dertses  all  his  tenant-right  estate.     Semble,  per  Cu-    A  devise  of '<  all 
riam^  that  it  passes  a  fee  simple.    And  so,  per  Twisden, — If  ^^®  devisor's 
he  devises  all  his  estate,  it  shall  be  taken  to  pass  all  in  re-  estate  ""passes 
spect  of  estate^  asof  land3 ;  but  the  difficulty  in  this  case  was,  a  fee;  although 
because  he  devised  all  his  tenant-right  estate  together  with  ^^^^'^^-^J^j?^ 
his  lands  in  B.  and  C. ;  and  for  the  lands  in  B.  ^nd  C.  it  ia^^inB.&c." 
can  pass  them  but  for  Ufe ;  and  it  will,  (per  Hale)  be  hard  which  passes 
to  make  the  same  words  pass  a  fee-simple  *as  to  part,  [  *  113  1 
and  an  estate  for  life  only  as  to  the  other.     Et  adjournal  only  a  life  estate. 
/f<r(a)« 

(a)  3  Mod.  46.  Skin.  194.  On  the  Cox*s  note,  ibid.  Holdfast  y.  Metrtin,  1 
operation  of  the  word  etiate,  see  Barrp  Term  Rep.  411.  Chu^tter  ▼.  Chk^$9^ 
y.  Edgvwarth,  2  P.  Wtllms.  523,  and     ter,  4  Taunt  176. 

Anonymus.  (  C.  134.  ) 

Sembk  S.  C.  under  the  name  ^Morton  y.  WUwih  3  Keb.  303.  1  Mod.  107. 

Prohibition  was  moved  for  to  the  Court  of  Chester,  where  a    Whether  apro- 
proctor  had  exhibited  his  libel  for  his  fees.     And  Serjt.  wwtioniies, 
OoodfeUotVy  being  to  shew  cause  why  a  prohibition  should  J^erfor Wsfees 
not  go,  cited  Nat.  Brev.  41,  where  it  is  said,  if  a  man  doth  in  the  Spiritual 
acknowledge  himself  to  owe  to  another  in  the  Spiritual  Court  ^^  W 
10/.  for  matrimony,  or  testament,  he  '^inay  sue  there  for  it;       *    °™' 

(a)  It  is  now  settled*  that  the  fees  of  of  action.  (See  4  Mod.  854.  5  Id.  288. 

chancellors,   registers,  proctors,    parish  10  /<i.  2^.  12  /i.  583.  1  Salk.  333.  2 

clerks,  &c.   who  are  temporal  officers,  Stra.  llfc.  Bunbury,  170.  Dougl.  629. 

must  be  recoyered  at  common  law ;  and  Bac.  Abr.  Fees,  (D).  Viner,  Fees,  C.  2. 

an  indebitatus  auumpsit  is  the  usual  form  H.  2  Stark.  443). 
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and  «o  12  H.  7,  2S,  24f.  If  10/.  be  awarded  for  costs  therei 
they  may  sue  for  it  there;  and  he  said,  that  the  Temporal  - 
Courts  cannot  know  their  fees,  and  so  they  are  most  proper- 
ly suable  for  there.  But  to  that  it  was  answered,  that  if  an 
information  for  extortion  be  exhibited,  there  the  Temporal 
Court  shall  take  conusance  what  their  fees  are ;  and  so  it 
may  as  well  here ;  and  this  is  a  temporal  contract,  to  pay  him 
his  fees,  and  what  he  should  lay  out.     And  Robinson  said,  a 

I)rohibition  was  lately  granted  to  Sir  Edtv.  hake^  (Chancel- 
or  of  Lincoln)  upon  a  libel  exhibited  by  an  advocate  for  his 
fees,  and  20«.  laid  out  to  Serieant  Dallison.  f^ughan, 
Chief  Justice,  argued  strongly,  that  no  prohibition  ought  to. 
go.  Sed  alii  justiciaHi  dubitaverunt ;  ergo  adoUaare  volunt. 
[S.  C.  post,  p.  122]. 


(  C.  135.  ) 


ASHENDEN  V.  ClAPHAM. 
S,  C.  3  Kebl.  176. 


In  debt  upon  a  Debt  upon  a  bill  obligatory,  .^ciZ',  "Borrowed  of 10/., 

bill  obligatory  which  I  promise  to  pay  upon  demand;"  the  plaintiff  says, 
on  d?mand°  nY  ^"^^  '*^^^  scspius  rcquisitushe  had  not  paid  it,  but  doth  not 
special  request  is  lay  any  actual  demand ;  and  verdict  being  for  the  plaintiff, 
necessary.  BoMivvn  moved  in  arrest  of  judgment,  because  no  particu- 
p.'*439,  c.  595''  ^^^  request  in  time  and  place  is  averred ;  and  cited  the  case 
'of  Browne  v.  Dunn^y,  Hob.  208.  But,  per  Curiam,  a  re- 
quest  is  not  here  necessary,  it  being  for  the  payment  of  a. 
,  debt,  and  between  the  parties ;  but  if  it  had  been  upon  a  pe- 

nalty, or  a  promise  by  a  stranger  (1),  or  for  some  collateral 
matter,  there  a  request  must  be  laid ;  but  here  it  appears 
that  a  debt  was  due,  and  it  being  for  the  payment  of  money 
by  the  debtor,  although  it  be  said  vpon  demand,  yet  the 
bringing  of  the  action  is  a  sufficient  demand.  Vide  Cro* 
Car.  384,     Latch.  209.  Cro.  EUz.  548,  7gl  (a). 


(1)  Cro.  Jac. 
183,  523. 
1  Stra.  39. 


(a)  *'  Where-a  man  engages  to  pay 
upon  demand  what  is  to  be  considered 
his  own  debt,  he  is  liable  to  be  sued 
upon  that  engagement  without  any  pre- 
^ous  demand;  and  a  tender  or  readi- 
ness to  pay  must  come  by  way  of  defence 
from  the  defendant ;  but  if  he  engage  to 
pay  upon  demand  what  was  not  his  debt, 
what  he  is  under  no  obligation  to  pay, 
what  but  for  such  engagement  he  would 
never  1l>e  liable  to  pay  to  any  one,  a  de- 
mand is  essential  and  part  of  the  plain- 
tiff's title."  Per  Bayley,  J.  in  Rowe 
V.  Yomg^  2Brod.  &  Bing.  231-2;  and 
see  jNw<,  p.  439,  C.  595;  p.  462,  C.631. 
In  the  principal  case  the  objection  was  tak- 
en after  verdict,  and  in  Bach  ▼.  Oweftf  5 
Term  Rep.  409,  upon  general  demurrer. 


But  as  licet  is  a  sufficient  averment,  (or- 
te,  p.  6,)  a  general  request  only  wants  an 
allegation  of  time  and  place  to  convert  it 
into  a  special  one ;  and  the  omission  of 
these  is  no  longer  available  except  on 
special  demurrer.  Bowdell  v.  Parsons, 
10  East,  359,  365.  On  the  necessity  of 
demand  before  action,  see  Com.  Dig. 
Pleader,  C.  69, 70, 71, 72.  Bac  Ab.  ObU- 
gation,  (F).  6.  1  Stra.  88.  1  Bos.  &  Pull. 
58,  60.  3  Bos.  &  PulL  434..  1  Saund. 
33  0.  n.  (2).  When  the  action  is  on  a 
penal  bond  with  condition  to  pay  money 
on  demand,  a  special  demand  is  neces- 
sary, see  (besides  the  dictum  in  the  prin- 
cipal case),  Carter  v.  Ring,  3  Camp. 
459.  Winter  v.  Mouseley,  2  Barn.  & 
Aid.  802. 
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Wilson  r.  Dove.  (  C.  136,  ) 

S,  C,  3  Kebl.  183,  393,  424.  2  Lev.  125.    [Affirmed  on  error]. 

The  plaintiiF  declares,  thaf;  whereas  the  defendant  was  in-   The  plaintiff 
debted  to  the  plaintiffs/,  for  interest  upon  an  obligation,  the  dedared  on  a 
defendant,  in  consideration  the  plaintiff  would  deliver  up  Jefendamulpay 
the  said  obligation,  did  promise  that  he  would  pay  the  said  3/.  to  A.  B.  for 
31.  to  one  William  Ayres  for  the  use  of  the  plaintUF,  in  case  the  plaintiff's 
he  did  not  make  it  appear  to,  and  satisfy  the  said  WiUiam  ^^j^^^^^ 
Ayres,  that  he  had  paid  the  said  SL  before;  and  avers  that  toand«a<u^the. 
he  did  deliver  up  the  obligation,  &c.  »^  A.  B.,  that 

•  The  defendant  pleads  that  he  did  pay  the  money,  and  rive  for^/!}^.^^^ 
notice  of  it  to  William  Ayres,  and  did  make  it  appear  to  him  the  defendant 
that  the  money  was  paid.     To  this  the  plaintiff  demurred,  "did make  it 
and  shewed  for  cause,  that  this  plea  amounted  but  to  the  ge-  ^J^»^eW  bad  * 
neral  issue.  Nudigatepro  quer\  —  If  an  assumpsit  be  brought  for  not  shewmg 
for  the  payment  of  money,  and  the  money  be  paid  before  the  how.    Held 
action  brought,  the  defendant  may  plead  non  assumpsit,  and  ^^^^^ave 
give  it  in  evidence  {a)>  been  cured  hy 

But  to  that  the  Court  ansWered,  that  here  is  a  collateral  aUeging  that  A. 
matter,  besides  the  payment,  of  the  money,  and  that  is  the  ^t^^J^gS.*** 
making  it  appear  to  William  Ayres ;  and  the  action  here  is 
not  grounded  upon  the  non-payment  of  the  money,  but  up- 
on the  not  making  it  appear ;  and  so  as  to  that  point  the  plea 
was  well  enough. 

2.  Obj.  was,  that  the  defendant  hath  pleaded  that  he  made 
it  appear;  but  doth  not  say  how  he  made  it  appear;  but 
only  says  constare  fecit. 

baldwin  pro  def"  said, — They  might  make  it  appecur  in  the   A  promiae  to 
same  action.  But  to  that  the  Court  answered,  that  could  not  "**^®  *  ^^^'^li. 
be,  as  this  case  is ;  for  the  difference  is,  when  a  man  promises  to  ^ft^u^be  In- ' 
make  a  thing  appear  generally,  there  he  may  make  it  appear  tended  of  proof 
in  the  action;  for  it  wiU  be  intended  to  make  it  apj>ear  to  the  ^^t^^^'^^ 
Judges  4^efore  whom  it  shall  be  tried;  but  when  it  is  to  make  ^^^^  to^makeU 
it  appear  to  a  particular  person,  there  it  must  be  by  some  appear  to  a  par- 
other  way,  as  by  proving  of  it  paid  by  a  witness,  or  by  an  ac-  tiodar  person. 
quittance. under  his  hand,  &c.     And  so  is  the  case  of  Gold  tkyl\ch^hMter, 
V.  Death,  Hob.  93.  2  Cro.  488.    And  then  he  ought  to  have  ^.bz.  Pott,  Amy 
alleged  that  he  had  made  it  appear;  and  here  he  says  only  y^f "**"**'  **" 
constare  fecit,  which  is  too  general,  for  no  issue  can  be  taken 
upon  it:  And  per  Vaughan, — If  he  had  said  he  had  made  it 
appear  by  tellmg  of  him  so,  that  had  not  been  good,  for  that 
had  appeared  to  the  Court  to  be  no  making  it  appear;  but  if 
he  had  said  he  had  made  *it  appear  to  W.  A.,  and  he  had  [  *  115    ] 
been  satisfied,  it  might  have  been  well  enough :  and  they    He  who  pleads 
compared  it  to  a  discharge  which  a  man  pleads;  he  must  a  discharge  must 
shew  what  kind  of  discharge  it  was,  that  the  Court  may  ^f^hi*^^^"*. 
judge  of  it:  ^vX per  Atkins. — That  is  not  alike,  foradis- was.  Doct.Piac. 
charge  is  a  legal  act,  but  making  it  appear  is  a  matter  of  58,  59,  ao,  63. 
fact. 

(a)  As  to  the  plea  of  payment,  eiVI.  1  Salic.  394.    Bull.  N.  P.  152.  5  Barn.  &  Aid. 
386. 
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The  defendant  was  to  do  two  things,  to  make  it  appear 
to  W.  A.  and  to  satisfy  him ;  so  that  if  he  had  set  forth  how 
he  had  made  it  appear,  so  that  it  had  been  reasonable  for 
W.  A.  to  have  been  satisfied  therewith;  or  if  upon  this  gene- 
ral allegation  he  had  alleged  that  he  had  been  satisfied ;  it 
might  have  been  well  enough ;  but  here  it  being  generally 
alleged  that  he  did  make  it  appear,  and  not  shewing  how, 
nor  that  the  party  was  satisfied  therewith,  jti^r  Fimghan, 
ff^indham,  and  Ellis,  (jit kins  e  contra)  judgmenJt  was  given 
for  the  pWntifil 
(1)  Com,  Dig.       Note;  Fatighan  made  a  quare,  whether  the  assumpsit 
t^ZtlTi^  being  for  interest  money,  waa  good  ( 1 ).  Fide  2  Rolle,  782,  No. 
'S^u^ryupifa  30.    1  RoUe,  18.    Cro.  Car.  273.    But  however,  here  was 
bondisaauffl-   another  good  consideration*  viz.  the  delivery  up  of  the 

atiOB.  I  Sid.  SI. 

Hob.  4,  5.  ♦ 

(  C.  137.  )      Thomas  v.  Saltmarsh  [jm.  Sorrell?] — In  Cam.  Scac. 

Continued  from  p.  92. 

The  second  Saturday  in  this  Term,  Baron  lAtthton  and 
Justice  fFylde  argued,  and  they  both  held  in  all  three  points 
with  Justice  ^trnis,  viz. 

1.  That  this  patent  was  good  in  its  creatioA;. 

2.  That  it  did  not  determine  by  thjs  death  of  King  James. 

3.  That  it  was  saved  by  the  proviso  in  the  ISth  of  this 
kiii£. 

See  Littleton's      Littleton^ s  argument  was  much  to  the  same  effect  as  those 
arg.  in  3  Keb.     tJjat  argued  before. 

^SeeWylde'k  ^V^  ^^  much  what  was  said  before;  and  he  said 
argament,  here  Were  three  very  great  things  concerned  in  this  case,  to 
5  Keb.  1S5.       a]}  which  the  Judges  ought  to  have  great  regard. 

1.  The  king^s  revenue. 

2.  The  king's  power  of  dispensing  with  acts  of  parliament. 

3.  The  subject^s  liberty. 

And  as  to  the  first  point,  that  the  patent  was  good  m  its 

creation,  he  observed,  that  at  the  common  law  every  mm 

Ante,  p.  89.      might  set  up  a  vintner,  or  else  any  other  trade  that  he  pleased  ; 

[  *  116    ]  and  that  trade  hath  always  been  favoured,  it  *^  being  as  ne« 

Trade  always   cessary  to  the  body  poUtic  as  the  circulation  of  blood  is  to 

^^tT^  36        *  natural  body,  and  tnerefore  hath  always  been  promoted  by 

^  *^'  the  law;  and  therefore  in  the  case  of  the  Merchant  Taylors, 

put  in  11  Co.  86,  where  a  bye-law  was  made  fer  the  restraint 

of  trade,  it  was  adjudged  void ;  from  which  observations  he 

did  infer, 

Acuof  pariia-      1.  That  all  acts  of  parliament  made  for  the  restraint  of 

ment  in reitraint  jjade  ought  to  be  taken  strictly. 

stn^stzkdy.  ^'  That  all  grants  made  to  encourage  it  shall  be  expound- 
Qrants  to  en-     ed  largely  and  beneficially. 

cojirage  it  ex-  Qi^^  This  profession  of  the  vintners  hath  been  subject  to 
fy "3  Mod'ize.  inconveniences  to  the  public,  and  therefore  there  have  be^ft 
1  Barn.  &  Cress.  Several  acts  of  parliament  made  for  the  restraint  of  it. 

193. 
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jins.  The  best  things  are  subject  to  be  abused ;  we  must 
not  therefore  take  them  away,  but  endeavour  to  amend  them; 
and  at  the  common  law,  although  every  man  might  set  up  a  i  Saik.45. 
tavern,  and  may  now  set  up  an  inn,  yet  if  they  are  in  such 
places,  and  are  so  managed,  that  they  are  nusanees  to  the 

13ublic,  they  may  be  put  down ;  and  they  do  now  frequent-  i  Hawk.  c.  78. 
y  in  London,  upon  such  occasions,  pull  down  their  signs. 

Obf.  That  use  is  in  London  by  custom. 

j^fns.  It  is  such  a  custom  as  is  warranted  by  the  common 
law :  besides,  the  king  hath  made  a  justice  of  peace  and 
sheriff  judges  who  are  fit  to  set  up,  and  why  shall  not  the 
king  judge  himself?  here  is  also  necessitas  et  utilitas  pensat\ 
according  to  the  description  of  a  dispensation,  1 1  Co.  88. 
L  In  relation  to  the  vintners.  S.  In  relation  to  the  navy; 
for  by  the  statute  of  5  Eliz.  no  wine  is  to  be  imported  but 
in  our  own  vessels. 

Obj.  This  statute  concerns  the  bonum  publicum,  and  so 
the  king  cannot  dispense  with  it. 

jins.  The  king  may  dispense  with  the  statutes  that  are  ^nte,  p.  86, 91. 
made  pro  bono  publico,  for  all  statutes  generally  are  made  ^^'  ^  ^^^' 
pro  bono  publico;  but  where  the  dispensation  doth  take 
away  the  interest  of  the  subject,  there  it  is  not  good.  Stat. 
2  H.  6,  7.  That  a  man  shall  be  a  sheriff  but  for  one  year, 
is  made  pro  bono  pubKco,  and  yet  the  king  may  dispense 
with  it  (1) ;  for  at  this  day  the  sheriff  of  Westmorland  hathit  {\)Sedvid,onte^ 

by  inheritance  (2).  ^f  2^^"i  bl** 

Statute  of  Mortmain  was  pro  bono  publico,  yet,  N.  B.  223,  (f^^  339,340. 
the  king  may  dispense  with  it.     24  H.  6,  concerning  the 
transportation  of  wool,  the  king  dispensed  with  it.  4  H.  7,  9, 
statute  for  bringing  in  wines  in  English  vessels,  the  king 
dispensed  with  it,  as  appears  14  H.  8,  54. 

*  And  the  statutes  of  transportation  of  wool  are  of  as  great  [  *  1 17  ] 
concern  to  the  pubUc  as  any,  and  yet  2  R.  3,  12,  the  case  of 
the  city  of  fFaterford,  the  king  dispensed  with  it,  notwith- 
standing the  great  esteem  set  upon  that  trade,  as  appears 
by  the  recital  in  the  statute  of  27  H.  6, 2.  28  H.  6, 9,  14  H, 
6,  2.  4  H.  6,  5. 

ObJ.  This  dispensation  is  of  such  an  extent  in  time,  place,    A  dispenMUon 
and  persons,  that  it  doth  in  a  great  measure  repeal  die  sta-  amounting  to  a 

"'*^'  a  statute,  U  bad. 

Ans.  1st.  This  patent  isto  be  construed  as  tothisfirst  point,  Vauc^  3^5< 
as  though  it  had  been  questioned  immediately  upon  the  ^^'  ^**'Jj\^ 
creation  of  it,  and  then  it  extended  only  to  those  that  were        *•»•()• 
of  the  corporation  of  vintners. 

2.  If  it  be  abused  afterwards,  this  is  good  reason  for  the 
king  to  sue  out  a  scP  fa'  and  repeal  it ;  but  this  doth  not 
make  it  void  in  its  creation,  because  it  is  subject  to  abuse. 

3.  This  is  not  like  the  case  of  a  monopoly ;  for  here  are  no 
negative  words  in  it  that  none  else  shall  seU  wine,  &c. 

Obf.  This  is  a  delegation  of  the  king's  power,  to  enaUe 
them,  &c.  to  licence  whom  they  please  to  sell  wine  without 
licence. 
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^nte,p.87,90.  Ans.  This  is  no  more  a  delegation  than  is  to  mo»t  corpor- 
Bro^Con»d8-  ations,  for  the  king  grants,  that  the  mayor  and  aldermen  of 
sion,  pL  5.         such  a  corporation  shall  be  justices  of  peace,  as  they  are 

now  in  London,  this  was  never  questioned  to  be  good,  and 
yet  they  are  elected  by  the  members- of  the  corporation. 
Obj.  The  extent  of  it  in  respect  of  place  is  too  large. 
Vaugh.  347.  Am.  The  places  are  not  exempted,  but  the  persons  in  the 

places,  for  none  but  those  that  are  of  the  corporation  of  vint- 
ners are  exempted. 
An  authority  Ad  secundom  qucBsf — ^That  it  doth  not  determine  by  the 
rouTd***th  ^^^^^  <^f  *te  king,  he  held,  for  that  this  is  more  than  a  bare 
interest,  doea  Ucence,  for  it  is  an  interest,  and  it  is  the  restoring  of  an  in- 
not  determine  terest,  (which  shall  be  always  expounded  favourably,)  for  it 
deaS^  ^Aru^^''  ^^^^  *  ^^^  them  that  liberty  that  they  had  at  common  law. 
88-9, 91.  "s'  ^  And  if  it  were  a  bare  authority,  as  hath  been  objected,  yet 
Viner,  434.  Bac.  it  hath  been  longr  since  executed  in  the  life  of  the  kins,  and 
(E)  p  *7^"^^'  SO  is  not  Kke  an  authority  barely  executory,  for  that  deter- 
332.  s^of  a  niines  by  the  death  of  the  party,  by  reason  that  he  that  is  to 
licence  execut-    execute  it,  is  to  do  it  in  the  name  of  the  party,  whidh  he  can- 

cutor"^oT  **^"  "^^  ^^  ^^^"  ^®  ^^  ^^^' 

AntlJ^.  88.  -^^  tertiam  qu^esf,  he  said,  he  did  not  see  that  that  was 

Jenk.  209.  any  point;  for  admitting  that  it  was  good  in  its  creation,  and 
[  *  1 18  ]  *  continued  so  after  the  death  of  the  king,  then  it  was  a  pri- 
Palmer,  71.  vilege  lawfully  enjoyed  by  them,  and  so  without  doubt  was 
8  East,  308.       saved  by  the  proviso  in  the  12th  of  this  king;  and  so  he  and 

Litikton  concluded  that  judgment  ought  to  be  given  for  the 

defendants.  [Continued,  j9o&^,  p.  128.] 

(  C.  138,  )  TwisELTON  r.  Dunckhill.— In  C.  B. 

S.C.  3Keb.  191,  201. 

The  writ  was  The  plaintiff  wa^s  sheriff,  and  having  an  attachment  against 
returnable  tn  the  defendant  out  of  Chancery,  returnable  in  Cancellaria 
cm^^t&c.  w!d  wfetCMnywe  tunc  fuerit^  &c.  the  defendant  gave  bond  for 
the  bail  bond  his  appearance,  conditioned  to  appear  in  the  Chancery  apud 
was  conditioned  JVestmonoster*  ubicunque. 
^Cm^u^iaapud  ^^o  objections  were  made  to  this  declaration: 
Wettmonaster^  1.  Because  it  doth  not  appear  that  the  plaintiff  was  sher- 
^icunque,  &c.  iff  at  the  time  of  taking  of  this  bond,  and  that  it  was  taken 
^fn^!"*^"*^  by  the  name  of  his  office,  and  for  that  it  was  said,  that  5«r- 
Ante,  C.1U,  ton  and  Loes  case  in  Style,  Pasch.  1650,  was  adjudged  in 
c.  123.  1  Vent,  the  point.  Cro.  Eliz.  800. 

.  2Vent23S.      2,  It  was  objected,  that  the  condition  was  repugnant  and 
impossible,  for  it  is  to  appear  at  the  Chancery  in  Westmin- 
ster ubicunque,  &c.  whereas  if  it  be  any  where  else  it  is  im- 
f)ossible  to  appear  in  it  at  Westminster,  and  the  Chancery 
bllows  the  king ;  and  it  was  said,  that  the  condition  of  the 
obligation  ought  to  be  pursuant  to  the  statute  of  23  H.  6, 10. 
Anu,  c.  113.         On  the  plaintiff's  part  it  was  argued  by  Sine,  that  every 

variance  is  not  material,  so  as  the  intent  of  the  statute  be 
performed.  Dy.  119.  Cro.  Eliz.  862.     And  the  form  is  not 
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SO  strictly  to  be  pursued,  but  that  immaterial  things  may 
sometimes  be  added  or  omitted.  2  Cro.  286.  Dy.  364.  Cro. 
Eliz.  466.  Curia  advisare  vult. 

Nota  q'enle  S  Leon.  208^  dictum  est  q'cest  staf  ne  extend 
al  Chancery.     Qu€ere,  g*  semble  centra  per  Dyer  (a). 

Afterwards  this  Term  judgment  was  given  for  the  defend-  , 
ant;  because  the  writ  being  returnable  tn  Cancellaria  ubi- 
cunque,  and  the  bond  to  appear  in  Cancellaria  apud  West- 
numasf  was  a  material  variance,  for  it  is  possible  the  Chan? 
eery  may  be  jremoved  from  Westminster  before  the  day  of 
the  return;  but  if  it  had  been  a  process  out  of  the  Common 
Pleas,  that  would  have  been  good,  for  that  Court  is  fixed  in 
Westminster. 

(a)  That  an  attachment  out  of  Chan-      c.  9,  see  Siudd  ▼.  Aeton,   1  H.  Black. 
eery  is  mot  witfahi  the  statate  23  Hen.  6,      468.  MufrUv.  Hdyward,  2  Marsh.  280. 

»  [     "9    ] 

Threadneedle  v.  Lynum.  (  C.  189.  ) 

Continued  from  p.  93. 

This  case  was  now  argued  by  Nudigate  ex  parte ^  (Broome 
concit  del  auter  part  nient  etant  paraV) ,  and  he  held  the 
lease  was  void  for  three  reasons : 

1.  It  is  made  when  there  was  another  lease  in  being  of  a 
great  part  of  the  land  neither  surrendered  nor  determined; 
and  although  it  be  found,  that,  cestui  que  vie  the  lease  for. 
99  years  was  made,  died  during  the  life  of  the  .bishop  that 
made  this  lease,  yet  that  will  not  alter  the  case ;  for  if  it  were 
not  good  in  its  creation,  it  cannot  by  that  means  be  made 
good  by  matter  ex  post  Jacto.  10  Co.  61,  62.  And  when 
that  tenant  ^r  auter  vie  made  a  lease  for  99  years,  render- 
ing rent,  and  then  surrendered,  the  rent  was  clearly  extinct.  ^^^»  ^  •5« 
Moor,  94,  pi.  213,  253.     Also  the  successor  oug];it  to  have 

the  land,  or  the  rent,  in  the  same  plight  as  his  predecessor 
had ;  and  here,  part  of  it  being  in  lease,  it  is  not  in  the  same 
plight;  as  Litt.  o3,  a  feoffinent  upon  condition  to  reinfeoff,  if 
the  feofiee  make  a  feoffinent  of  but  one  acre,  the  plight  of 
the  land  is  altered. 

Besides,  this  lease  is  made  by  force  of  a  power,  and  pow- 
ers ought  always  to  be  strictly  pursued.  6  Co.  33.  Cro.  Eliz. 
5. 1  Leon.  36.  3  Leon.  184. 

2.  This  lease,  though  it  be  of  land  anciently  let,  yet  it  is 
not  let  as  it  was  anciently ;  for  the  lease  should  be  of  the 
same  lands,  and  neither  more  nor  less ;  and  these  statutes 
shall  be  liberally  expoimded  that  are  for  the  preservation  of 
the  riffhts  of  the  church.  5  Co.  5. 

3.  The  reservation  is  not  so  effectual  as  it  ought  to  have 
been,  for  the  successor  hath  not  the  same  remedy  for  the 
rent  (though  it  be  the  same  in  quantity)  as  his  predecessors 
have  had ;  for  whereas  the  two  manors  used  to  be  charged 
with  die  rent,  now  there  is  but  one  chargeable ;  for  that 
yrhich  is  in  lease  for  years  from  the  lessee  wno  surrendered 
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is  not  chargeable  vith  any  rent  at  all,  pur  les  reoions  mpraf 
Moor,  94*;  and  by  this  means,  if  this  lease  be  admitted  good, 
the  rent  may  become  remediless ;  for  if  the  first  lessee  had 
leased  all  but  one  acre,  and  suiTendered  that,  and  the 
bishop  had  leased  that,  reserving  the  old  rent,  this  would  by 
the  same  reason  be  good ;  for  the  finding  the  value  dotli  not 
alter  the  case ;  and  akhough  it  hath  been  objected,  that  ten- 
ant in  tail  may  lease  part  of  the  land  usually  let,  and  reserve 
[  *  120  ]  a  rent  pro  rata,  1  Inst.  44  b.  yet  in  *  M&ntjoy's  case,  it  is -de- 
nied by  the  Court,  and  yet,  though  that  be  a  particular  act 
of  parliament,  it  is  penned  more  indefinitely  than  this  statute 
that  enables  bishops^ 

And  whereas  the  case  of  the  concurrent  lease,  in  the 
case  of  Fox  and  Collier,  Moor,  108,  hath  been  objected,  that 
is  not  like  this  case ;  for  that  is  advantageous  to  the  succes- 
sor, for  there  he  shall  have  both  rents  during  the  continuance 
of  the  first  lease ;  for  he  shall  have  the  rent  upon  the  second 
lease  by  estoppel  till  the  first  is  expired. 

And  though  a  rent  be  recoverable,  yet  the  bishop  sue- 
2Cro.  453.  cessor  ought  to  have  as  easy  a  remedy  as  his  predecessor; 
1  Saund.  304.  and  therefore  it  is  made  a  qtksre  in  Moor,  778,  whether  a  rent 
?p^'^R  ^^^5^'  reserved  out  of  tithes  shall  be  good,  though  it  be  fi>r  years; 
Harg.  Co.\it  hecause  there  he  may  have  an  action  of  debt,  but  he  cannot 
44  b.  11.(3);  and  distrain;  but  if  it  be  a  lease  for  life,  he  hath  no  remedy*  1 
i;W.8tat5Gco.  Inst.  47.  Vide  le  cage  10  Co.  61.  Et  adjounuUur.  [Conti- 
^'^^^-  nued|icw^,p.  165.] 

(  C.  140.  )  Wary  «?.  Conquest. 

S,  C.  Whately  or  Wmy  t.  Omqnett,   Cart.  217.  8  Keb.  WL 

A  licence  plead-  REPLEVIN  for  taking  his  cattle  17  July. 
^uf  "«iL.  "^^^  defendant  justifies  the  taking,  as  in  his  freehold. 
ed  to  rontbu™"  '^^^  plaintiff  says,  that  the  defendant  did  for  a  valuable  con- 
uniess  the  con-  sideration  bargain  and  sell  to  Maurice  Tomson  for  100 
toary  appean  years>  and  that  Maurice  was  possessed  by  virtue  thereof,  and 
Com.iMg.  Plead!  ^^  licence  him  to  put  in  his  cattle  the  first  of  July,  and  con- 
3  M.  35.  tinned  them  in  quoicsque,  &c. 

•^^•fi^V  ^^^  '^^^  defendant  rejoins,  and  traverses  the  plaintiff's  repli- 
"SeiiTOnMof  a  nation,  obsque  hoc,  that  he  did  per  quondam  indenturam  for 
bargainee  for  the  said  term  and  consideration  bargain  and  sell,  prout  que* 
1®^  y«"»'  »^      rens  superius  ailegavit;  et  querens  moratur. 

ccssary  to  allege      ^^J'  ^^^  defendant's  counsel  took  exception  to  the  reph- 
the  continuance  cation,  1^^,  because  he  justifies  the  17th  of  July  by  virtue  of 
®m?*®  ®*^**'    r  *  l»<^ence  to  put  in  his  cattle  the  1*^  of  July,  and  doth  not 
a  bSrS'Jt^     say  that  the  licence  did  continue.  [  Hob.  104.] 
sale  must  be  Ans.  per  Curiam, — The  licence  being  pleaded  indefinitely 

modo  et  forma,    shall  be  presumed  to  continue,  if  no  determination  appear. 
i^g  thfconaicTet      ^^t'  2.  It  was  objected,  that  the  plaintiff  doth  not  aUege 
ation,  &c.  in  it    the  Continuance  of  the  estate  of  Maurice  Tomson,  and  if  his 

estate  be  determined,  his  licence  is  no  justification.  [3  Roll. 

698.  ante,  C.  128.] 

Ans.per  Cur\ — WTien  it  is  alleged,  that  he  had  an  estate  by 
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iMurgun  and  sale  for  100  years,  his  estate  shall  be  presumed 
to  continue  till  the  end  of  that  tenn,  if  the  contrary  do  not 
appear ;  and  if  it  were  determined^  the  other  side  ought  to 
shew  it  (a). 

*Then  the  plaintiff  excepted  against  the  defendant's  re-  [   *  121  ] 
joinder,  because  his  traverse  was  not  good ;  for  he  ought  to  com.  Dig. 
have  traver^edy  absque  hoc,  that  he  did  bargain  and  seU  modo  Pleader,  o.  15. 
et  forma;,  but  now  he  hath  traversed  the  consideration,  and  ?b^^  Btali. 
made  that  issuable ;  and  because  of  the  multiplicity  of  the  536. 
traverse,  judgment  was  given  pro  quer\ 

But  SlliSy  Justice,  took  an  exception  to  the  declaration,    A  deoiwiitiQii 
because  it  is  a  replevin  jpro  captione  ovium,  and  he  doth  not  ^'^^^^'l^'*  ^ 
say  verveces  vel  matrites;  and  said  he  was  formerly  of  coun-  miut^edfy  the 
sel  in  the  King's  Bench,  where  it  was  ruled  naught  in  a  re-  sort  of  sheep  (6). 
plevin,  though  it  may  be  well  enough  in  trespass ;  because  a   Declaration  in 
replevin  ou£mt  to  be  more  oerteki,  because  the  plaintiff  is  to  'ep^^^^  «; 

-1    *^  .        '^  '  *^  quires  greater 

liave  return.  certainty  than 

trespass  (c). 

(a)  Yanghan,  C.  J.  thought  it  was  ne-  ney-General  v.  Buckwidge,  Hardr.  75. 
oesiary  at  least  to  aver  that  the  bargain-  (b)  Fid.  Alleyn,  33.  18  Viner,  58a 

ce  was  possessed  at  the  time  of  the  sup-  But  see  Berne  ▼.  Mattaire,  YL  T.  Uardw. 

posed  trespass:  and  Wyndham,  J.  ap-  119.  Kempeion  v.  NeUon,  Bac.  Ah.  Re- 

pean  to  have  relied  upon  die  great  lengUi  plevin,  (H).  Pope  ^.  Tillman^  7  Taunt, 

of  the  term,  which  is  reported  by  Car-  642.  2  Saund.  74,  note  (1),  by  Wfllms. 
ter,  p.  217,  to  have  been  200  years.    On  (c)  Semb.  ace.  per  Gibbs,  C.  J.    m 

averring  the  continuance  of  estates,  vide  Pope  v.  TiUmanf  7  Taunt  643.  Hancock 

Com.  Dig;  Pleader,  C.  66^-68.    Mtor^  v.  Hodgee,  poet,  p.  357. 

WaT£RHOUS£  V.  SYBfONDS.  (  C.  141.  ) 

Semb.  S,  C.  ante,  C.  llfi.  Cart  221.  3  iUb.  162, 418,  455,  460,  54)6, 577, 067. 

Debt  against  en  executor  upon  an  obligation.     The  defend-   a  rejoinder  by 
ant  pleads  several  judgments,  uftra  quodhehad  not  assets.  Jf  ®*®*^'°''  ., 
The  plaintiff  repUes  that  those  judgments  were  kept  on  foot  gevend  judg^ 
by  fraud.     The  defendant  rejoins,  that  the  said  several  judg-  ments  were  not 
ments  were  not  kept  on  foot  by  fraud ;  and  doth  not  say,  nor  kept  on  foot  by 
either  of  them;  and  it  is  possible,  that  if  one  only  be  kept  on  ^^'  «^r  Ji- 
foot  by  fraud,  it  may  cheat  the  plaintiff  of  his  debt;  and  for  ther  of  them,*' 
this  cause  judgment  was  given  for  the  plaintiff  (i6).  "  bad(o). 

(a)  4  Mod.  64.  1  Saund.  269,  312.  3      onto,  p.   28,    and  note  ibid.  Beake  y. 
Salk.  209.  3  Bos.  &  Pull  348.  Kent,  1  Show.  290.  Campion  v.  BenHeyt 

(5)   See  Chamberlaine  v.  Pickering,      1  Espin.  343. 


TWYFORD  V.  BUNTLEY. — In  C.  B.  (  C.  142.  ) 

S,  a  Cart  205.  3  Keb.  183,  203. 

Debt  upon  a  bond  for  performance  of  covenants,  amongst    The  defendant 
which  one  was,  that  the  defendant  should  convey  such  a  te-  TOnveyTtenc- 
nement  for  the  life  of  the  plaintiff,  and  the  life  of  two  others,  ment  to  the 
such  as  the  plaintiff  should  name;  and  that  he  would  give  plaintiff  for  the 
him  possession  before  Christmas.  phdntiff  and  of 

The  defendant  pleads,  that  he  always  was,  and  is  ready  to  two  others  nam- 
ed by  him,  and 
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abo  to  give  up  convey ,  if  the  plaintiff  would  name  his  hves;  but  by  reason 
SfbrfolTc^rirtl  the  plaintiff  would  not  name  his  lives,  he  could  not  make  his 
nuu:  held,  that  Conveyance.  Upon  this  plea  the  plaintiff  demurs,  and  shews 
the  latter  cove-  for  cause,  bccause  the  defendant  had  not  alleged  that  he  gave 
dTendenrVnd  ^^  possession  before  Christmas ;  and  that  he  might  have 
thaUf  the  plain-  done,  though  he  could  not  convey  till  the  plaintiff  had  named, 
tiff  neglected  to  Sed  per  Curiam  judgment  was  given  pro  defy  because  the 
name  the  lives,  possession  shall  not  be  intended  a  divided  thing,  but  a  pes- 
[  *  122  ].  ^session  pursuant  to  the  lease  that  he  was  to  make;  for 
the  defendant  otherwise  the  possession  given  would  be  an  act  done  to  no. 
to*giw  up  pM^*  purpose,  for  he  might  turn  him  out  again  presently.  JutF  pro 

•eifeion.  def  (o). 

(o)  2  Rol.  Ah.  248, 1. 50.  1  Bulst.  168.      nants,  see  Williams's  notes  to  Pordage 
3  Bulst  168.    For  cases  concerning  the      ▼.  Cole,  1  Saund.  820. 
dependence  or  independence  of  cove- 

(  C.  148.  )  Cloake  V.  Hooper. 

S,C.  SKeb.  162,202. 

It  is  a  sufficient  The  defendant  covenanted  that  the  plaintiff  should  enjoy 
breachof  a  CO-  black  acre  without  any  lawful  let,  suit,  or  interruption,  im- 
Z^jLlnt!^^^^  mediately  after  the  death  of  Zenobia ;  and  the  plaintiff  shews 
shew  a  good  title  in  his  declaration,  that  the  lands  were  part  of  the  Dutchy  of 
in  another,  with-  Cornwall,  and  did  belong  to  the  king;  and  that  he  by  his 

en^"bf  Ae***   ^^^^^^  P**®**^  "^^  Conveyed  them  to  J.  S.,  &c. 
plaintiff  and  an        The  defendant  demurred,  because  the  plaintiff  did  not  al- 
eviction.  lege  an  entry,  and  so  could  not  be  disturbed.     Per  Curiam, 

Viner  Covenant,  rp^^  declaration  is  ffood  enough,  for  having  set  forth  a  title 
4  Ca  80.  in^the  patentee  of  tne  king,  the  plaintiff  shall  not  beinforced 

to  enter,  and  subject  himself  to  an  action  by  a  tortious  act. 

Jud'pro  quer\  1  Rolle,  520,  430.  Hob.  12. 

(  C.  1 44.  )  Kellow  v.  Westcombe,  Ejcecutor  de  Son  Tort. 

S,  a  3  Keb.  202. 

One  who  gets  Debt  upon  bond  entered  into  by  the  testator,  against  the  de- 
go((wds  of  thetes-  fendant,  as  executor. 

£S?d/"i^y  be  '^**®  defendant  pleads  that  the  testator  made  A.  and  C. 
sued  as  executor;  infants,  his  cxccutors ;  and  that  administration  durante  mi" 
although  [af-  nore  cetate  was  committed  to  their  father,  who  administered 
Et"!    ^^i^  tte  day  of  the  writ  brought. 

brought,  admi-  1  he  piamtiii  replies,  that  goods  of  the  testator  s  to  the  va- 
nistration  be       lue  of  500/.   Came  to  the  defendant's  hands  (a),'  &c.    And 

o^rduringAe  "P^'^  *^^®  *^®  defendant  demurred,  and  the  plaintiff  had 
minority  of  the  judgment. — Fide  5  Co.  83.  Hob.  4®  (i). 

rightful  execu-  , 

tors. 

(a)  Before   administration    granted.      Term  Rep.  07.    3  Id.  587.  Cam.  Dig. 
Fid.  S,  C.  Keble.  Administrator,  C.    1.    Garter  ▼.    Dtt, 

(b)  See  Awmymmu,  1  Salk.   313.  2'    ante,  p.  13.  Yiner,  Executors,  E.  a.  3. 


ff 
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Anonymus.  (  C.  146.  ) 

S.C,  Ante,  p.  113. 

-The  Court  was  now  moved  again  in  the  case  of  the  proc-    Whether  a  pro- 
tor's  fees :  And  it  was  urged  again  by  GoodfellotVy  that  no  ^^^^^n  lies, 
prohibition  might  go.     1.  Because  there  is  no  precedent  of  JI,erfor hbfew 
any  prohibition  ever  granted;  and  therefore  it  is  probable  by  in  the  Spiritual 
ZAttleton's  reason,  sect.  108,  that  none  will  lie,  especially  it  Court? 
being  a  thing  of  daily  practice  and  occasion.     2,  They  are 
proper  judges  of  their  own  fees :  And  *  whereas  it  hath  been  [  *  123    ] 
objected.,  that  a  jury  is  many  times  judge  of  their  fees ;  for  if  3  Leon.  268. 
they  be  indicted  for .  extortion,  then  the  jury  must  judge : 
That  he  said  b  allowed  propter  necessitatem,  because  they 
cannot  be  indicted  for  extortion  in  the  Spiritual  Court ;  but 
there  they  mav  sue  for  their  fees,  and  so  that  reason  fails  in 
this  case :  And  he  said  there  was  a  precedent  in  the  King's 
Bench,  mier  Day  and  Dod,  Mich.  23  Car.  2  (1),  where  a  suit    (i)  Semb.  s,  c, 
beins  for  proctor's  fees,  there  was  one  fee  that  they  had  al-  ^^J^tWl^o^t 
leged  to  be  due  by  custom;  and  because  the  Spiritual  Court  p^^  p,  129. 
cannot  try  a  custom,  they  granted  a  prohibition.     But  the 
liOrd  Chief  Justice  Hale  declared,  that  if  it  had  been  barely 
for  fees,  there  ought  to  have  been  no  prohibition.     And 
Faughan,  Chief  Justice,  was  strongly  against  the  prohibi- 
tion ;  for  he  said,  this  case  did  not  much  diifer  from  the  case 
in  12  H*  7,  23,  for  that  was  for  costs,  and  fees  are  costs  of 
suit :  But  the  other  judges  took  a  difference ;  for  they  said.    The  costs  of 
that  when  a  suit  is  in  the  Spiritual  Court,  for  a  matter  of  wit  in  a  Spiritual 
which  they  have  cognisance,  that  costs  is  part  of  the  judg-  of°Ae  judgment, 
ment ;  but  this  doth  arise  upon  a  temporal  contract;  for  if  I  and  may  be  sued 
retain  a  man  to  prosecute  a  suit  for  me,  there  is  an  implica-  «' J|®"'  J^'  ^' 
tion  of  contract  that  I  shall  pay  him  fees  and  expences.   And  pott,\,  iso. 
the  party  in  this  case  may  have  remedy  at  law,  and  then  he    No'suit  shau 
shall  not  have  remedy  in  the  Spiritual  Court;  for  the  causes  ^  j**  *«  ^pirf- 
of  which  they  have  cognisance  ought  to  be  merely  spiritual.  ^^^^^  ^^^  j,  ^ 
7  Co.  Ken^s  case,  43.     And  it  is  no  more  strange  that  a  proc-  remedy  atiaw. 
tor  should  sue  for  his  fees  at  the  common  law,  than  that  a  ^o.  Lit.  96  b. 
solicitor  in  Chancery  should  sue  here  for  his  (2);  and  the  Court  (27'io^Mod.264. 
may  take  notice  of  their  fees  as  well  in  this  case  as  in  that. 
Sed  advisarevobmi,   [S.  C.post,^.  129J] 
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Bloxam  V,  Walker.  (  C.  146. ) 

That  whereas  the  plaintiiF  and  defendant  had  exchanged    ^^  margin, 
certain  goods,  the  defendant  did  promise  to  «ave  the  plaintiff'^''  ^'  ^^^' 
harmless  concerning  those  goods  which  he  had  given  the 

Slaintiffin  exchange ;  and  the  plaintiiF  shews  that  one  J.  S. 
rought  an  action  of  trover,  and  recovered  them. 

I 
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It  was  moved  in  arrest  of  judgment,  that  it  is  not  set  forth 

that  J.  S.  who  recovered  the  goods,  had  a  title,  which  May^ 

nard  said  ought  to  have  been  done :  and  he  took  a  difference 

where  a  promise  is  to  save  harmless  against  a  particular  per- 

Cro.  Eiiz.  213.    Bon ;  (here  he  ought  to  defend  him  against  that  person,  be  it 

Ante,  c.  121.     by  riffht  or  wrong,  for  he  is  damnified  if  he  be  disturbed: 

612?  ^^*  ^  ^*  ^^  ^  ^^^^  harmless  generally,  it  amounts  to  no  more 

than  a  warranty  against  lawnil  titles. 

2.  Exception  was,  because  he  alleges  that  J.  S.  recovered 
them  in  the  Court  of  Marlborough,  and  doth  not  make  it  ap- 
pear that  the  Court  had  jurisdiction  of  them;  but  the  record 
not  being  in  Court,  Curia  advisor evult,  [*f.  C.  post,  p.  130.] 

[     125    ]  ^ 

(  C.  147.  )  Porter  v.  Bille. 

In  assumpsit  Whereas  the  defendant's  father  was  indebted  to  him  by  an 
against  an  heir  obUgation,  &c.  and  died ;  and  the  defendant  being  his  heir, 
My^Fs^anMs-^  the  plaintiff  had  a  design  tosue  him;  but  the  defendant,  in  con- 
tor's  bond-debt  sideratiou  the  plaintiff  would  forbear  to  sue  him,  promised  to 
in  consideration  pay  the  money.  Upou  uou  ossumpsit,  a  verdict  was  for  the 
forbearancelo  '  Plaintiff;  but  it  was  movcd  by  ^o/^tcrm  in  arrest  of  judgment, 
sue  itisunne-  because  it  doth  not  appear  upon  the  whole  declaration,  that 
cessary  to  aver   the  heir  was  chargeable,  and  then  there  was  no  consideration; 

scent!  **  But'it  ^^^  ^^  ^^^^  ^^^  ^^V  ^^^^  ^®  bound  him  and  his  heirs.  And 
must  appear  on  BolduHn  cited  a  case  in  the  King  s  Bench  between  Rosier 
tfie  declaration  and  Langdon  [Styl.  248],  where  the  wife  of  the  debtor  (de- 
chargeabie  by  *^  ceased)  was  sued  upon  a  promise  to  pay  in  consideration  of 
the  bond;  other-  forbearance;  and  because  it  did  not  appear  upon  the  whole 
wise  judgmeirt  record,  that  she  was  executrix  or  administratrix,  or  any  way 
'In  «^tw '^*  chargeable,  judgment  was  arrested.  3  Leon.  67.  Post,  Case 
may  be  sued  on  177,  595.  Yelv.  56.  Jones,  199.  Stv.  405.  2  Cro.  257. 
apromiseincon-  But  all  the  Court  agreed,  that  ii  an  executor  be  sued  up- 
forbwrance^  ou  a  promise  to  pay  in  consideration-  of  forbearance,  it  is  not 
without  aver-  necessary  to  aver  assets,  according  to  Banes^s  case,  9  Co. 
ring  asseu,  and  94.  And  SO  they  said  in  case  of  an  heir  it  is  not  necessary 
although  he  ^^  ^^^j,  assets ;  but  it  must  appear  that  he  is  chargeable, 
Cro.  Car.  147.  which  doth  uot  in  this  case ;  for  the  heir  is  not  chargeable 
Cro.  Jac.  273,  unless  he  be  named;  contra  of  an  executor;  and  so  an  exe- 
^^1  r,  ,«»,      cutor  is  liable  to  the  suit,  though  he  have  not  assets  (a). 

Tota  Curia  contra  querent .  oerjt.  Goodfeliow  took  this 
difference,  that  if  a  stranger  promised,  in  consideration  a  cre- 
ditor would  forbear  the  executor,  that  he  would  pay,  there 
it  ought  to  appear  that  the  executor  had  assets.    Sed  quaere, 

(a)  As  to  the  necessity  of  shewing  the  1  Rol.  Ab.  24.  1  Vent  120.  1  Vesey,  senr. 

lien  on, the  heir,  see  Hunt  v.  Swain,  T.  126.  1  Saund.  210,  n.  (1).    2  Id,  136, 

Raym.  127.  1  Lev.  165.  Barber  v.  Fox,  n.  (2).  2  Brod.  &  Btng.  460,  464.     The 

3  Saund.  136,  and  note  (2),  ibid.  Cross-  Statute  of  Frauds  requires  such  agree- 

fHg  V.  Honor f  1  Vernoti,    180.      That  ment  to  be  in  writing.   R4mn  y.  Hughes, 

executors  are  liable  in  case  of  forbear-  7  Term  Rep.  350-1,  n. 
ance,  although  there  be  no  assets,  see 


Post,  C.  537. 
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FowLE  V.  DoGLE.— In  C.  B.  (  C.  148.  ) 

S.C.  Cart  239.  3  Keb.  186.  1  Mod.  181. 

FoRMEDON  in  remainder  of  140  acres,  lying  in  two  villa:  See  the  margin, 
The  tenant,  as  to  100,  pleads  non-tenure,  and  that  J.  S.  is  P-^*^* 
tenant. 

And  as  to  the  residue,  that  Peter  Farnham  was  seised  in 
fee,  and  had  issue  three  daughters,  Mary,  Lucy,  and  Ruth ; 
that  he  made  a  feofiment  to  the  use  of  Mary,  and  the  heirs 
of  her  body ;  the  remainder  to  Lucy  and  Ruth,  and  their 
♦  heirs.  Mary  takes  husband,  and  she  and  her  husband  levy  [  *  126     ] 
a  fine  with  warranty  against  them  and  the  heirs  of  Mary,  to    [The  case  u 
the  use  of  her  and  her  husband  for  their  lives,  the  remain-  ^^e^^Jc|.^in  the 
der  to  the  right  heirs  of  the  husband :  Mary  dies  without  is-  ©ther  reports]. 
sue,  the  husband  survives,  Lucy  and  Ruth  are  demandants, 
and  the  husband  is  tenant. 

Exceptions  taken  to  the  tenant's  plea. 

ObJ.  1.  He  pleads  a  special  non-tenure  to  100  acres,  parcel, 
&c.,  and  dotn  pot  shew  which  of  the  two  vills  they  lie  in, 
which  ought  to  be  done.  5  Ed,  3,  184, 140. 

./ins.  1.  It  is  a  matter  that  the  demandant  may  as  well 
take  notice  of  as  the  tenant. 

2.  If  a  plea  be  according  to  the  demand,  it  is  well  enough, 
and  the  demandant  hath  not  shewn  which  lay  in  one  vill,  and 
which  in  another. 

If  a  man  plead  non-tenure  to  all,  a  general  non-tenure  is 
good. 

But  if  it  be  to  parcel,  he  must  shew  who  is  tenant  of  that 
which  he  disclaims ;  and  so  is  6  Ed.  3,  ^43  b.  Br.  Non-ten- 
ure, 5.  The  reason  is  given  in  Britton,  S14,  because  the  de- 
mandant may  reply,  that  the  tenant  in  the  writ  is  tenant  of 
that  parcel;  or  that  he,  that  he  hath  alleged  to  be  tenant,  ^ 
is  but  for  years,  or  his  villein. 

But  the  Court  confessed  that  the  books  were  so ;  but  they  vid,pott,  p.  167. 
never  understood  the  reason  why  the  tenant  in  the  writ 
should  find  out  a  tenant  of  the  land,  if  he  had  it  not  himself, 
any  more  for  part  than  for  all:  and  Ellis  said,  that  it  is  not    (^)  ^A^^ 
traversable  that  he  is  not  tenant  (1).  i  Lutw.  38. 

And  as  to  the  authority  of  shewing  in  which  vill  the  lands  Hawk.  Ab.  Co. 
lie,  according  to  5  Ed.  3,  184.     Baldtvin  said  there  was  a  l-*^^^^. 
later  authority,  that  it  was  well  enough  without  it,  which  was 
35  H.  6,  51. 

Obj.  2.  The  tenant  pleaded  a  fine  of  a  fourth  part,  per 
nomen  of  a  third  part,  and  doth  not  aver  that  it  is  the  same. 

Ans.  If  a  per  nomen  be  repugnant  or  incongi:Uous,  it  is  Ante,  p.  77. 
naught.    Plow.  150.  Cro.  Eliz.  662;  but  here  a  third  part  ^^*'  P-  *^^- 
comprehends  a  fourth  part,  and  so  is  well  enough.     Cro. 
Car.  110. 

Obj.  3.  Mary  is  tenant  in  common  with  her  other  sisters, 
and  they  are  seised  per  my  et  per  tout. 

Ans.  Tenants  in  common  may  infeoff  one  another,  and 

i2 
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much  more  strangers ;  and  a  fine  is  but  a  feoffment  on  record, 
26  H.  8,9.    Cro.  Eliz.  639. 

But  the  great  question  was,  whether  this  fine  and  war- 
ranty be  any  bar  or  not?  And  per  Baldwin  it  is ;  for, 
[  *  127     J      ♦!.  When  Mary  being  tenant  in  tail  in  possession  levies  a 

fine,  this  makes  a  discontinuance. 
Pott,  158.  2,  This  is  a  collateral  warranty,  for  the  estate  doth  not 

descend  from  the  party  that  levies  the  fine ;  and  this  case  is 
much  stronger  than  Cro.  Car.  156,  for  here  the  warranty  is 
annexed  to  the  fine,  which  makes  the  discontinuance.  Litt. 
sect.  716.  2  Cro.  217. 

But  the  main  objection  is,  that  although  the  fine  be  a  dis- 
continuance, and  the  warranty  collateral,  and  should  have 
bound,  had  Mary  been  a  feme  sole  at  the  time  of  the  levy- 
ing of  the  fine,  yet  here  the  warranty  being  against  her  and 
her  husband,  and  her  heirs,  while  the  husband  lives,  the  war- 
ranty shall  not  descend ;  and  so  seems  the  opinion  to  be  in 
Sir  IVUliam  Herberts  case,  3  Co.  14.  If  baron  and  feme 
warrant  land  against  them  and  the  heirs  of  the  feme,  the 
feme  dies,  and  the  baron  survives ;  the  lands  of  the  baron 
only  shall  be  put  in  execution. 

Arts,  per  Baldwin. — It  is  not  said  that  the  lands  of  the  hus- 
band shall  be  put  in  execution,  but  may  be,  &c.  which  makes 
as  much  for  me ;  for  as  the  lands  of  the  husband  alone  may, 
so  the  lands  of  the  feme  alone  may. 

And  besides  it  is  the  estate  of  tne  feme,  and  the  warranty 
is  to  work  against  her  and  her  heirs ;  and  certainly,  if  it  were 
in  case  of  a  voucher,  the  heir  of  the  feme  might  be  vouched 
without  the  husband,  and  much  more  shall  they  be  rebutted. 
Where  two  mat-      Ohj.  To  the  conclusion  of  the  tenant's  plea;  for  he  sets 
ten,  as  a  fine     forth  the  fine  and  warranty,  and  reUes  upon  them  both. 
iirepieSted,and      -^*'*«  H©  could  not  plead  Otherwise,  nor  better  than  he 
one  only  relied   hath;  for  he  must  plead  the  fine,  otherwise  the  warranty  by 
yp<**^  ?^M^*    ^  feme  covert  would  have  signified  nothing;  but  he  doth  not 
DfKtt  PUc.  136,  rely  upon  both,  for  that  would  have  been  double,  but  upon 
140.  March,  pL  the  warranty  contained  in  the  fine,  ad  quam  se  tenet. 
W  ^  ^^^i«^^'        ^^  *  ™*"^  pleads  two  matters  where  he  cannot  do  otherwise, 
Pw^.  259.      ^^^  P^®*  ^^  good  enough.  5  Ed.  4,  74.  Bro.  Double  Plea,  35. 
'8  Co.  51.  [Continued, />05^,  p.  157.] 

(  C.  149.  )  Rogers  v.  Dan  vers. 

S.  C,  1  Mod.  165. 

An  executor     Debt  upon  an  obUgation  against  an  executor, 
may  piea^  a  The  executor  pleads,  that  the  testator  was  indebted  by 

ouSIlSJ^  hi  statute  staple  (a)  to  J.  S.  200/.  and  that  he  had  not  assets  to 

which  he  him-     satisfy  that. 

[  *  1 28    ]      *  The  plaintiff  repUes,  that  the  executor  himself  was  bound 
BtHf^BB jointly   with  the  testator. 
mdteoeriay         The  defendant  demurs. 

hound  with  the 

imitator:  hut  (fl)  Q^tsre,  m  recognizance  in  the  nature  of  a  statute  itaple?  Fid,  1  Mod.  165. 
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The  question  was,  whether  or  no,  when  two  are  bound  and  notif the  statute, 
one  dies,  and  makes  the  survivor  his  executor,  it  shall  be  in  ^  '^^eePer- 
the  power  of  the  executor  to  discharge  this  debt  which  he  kins  v.  Perkins, 
himself  is  bound  for,  and  plead  it  in  bar  to  other  creditors  ?  Trials  per  pais, 

And  the  Court  resolved,  that  if  so  be  the  obUgation  be  *J/;^^^i?f[^on 
joint  and  several,  thcire  it  is  in  the  election  of  the  creditor  to  be  joint  and 
charge  the  executor  of  the  testator,  or  the  siurvivor ;  and  so  several,  the  cre- 
in  this  case  the  conusee,  if  he  had  pleased,  might  have  ^^g^^^'*^^  ' 
charged  the  defendant  as  executor  to  the  other  conusor;  obligor,  or  the 
and  they  agreed  also,  that  the  defendant  may,  if  he  please,  executor  of  the 
pay  this  debt  out  of  the  estate  of  the  testator,  and  plead  it  ^f*^^  "'  ^ 
to  the  other  creditors;  for  the  testator,  by  making  him  exe-  2  Burr.  ii90. 
cutor,  hath  put  it  in  his  power  to  pay  this  debt  first,  if  he  pleas-  8  Brod.  &  Bing. 
eth,  for  which  he  himself  stands  engaged ;  and  they  said  that  ^^^* 
it  is  very  common,  when  a  man  is  bound  as  surety  for  an- 
other, to  make  the  surety  executor,  that  he  may  have  power 
to  pay  the  debt,  and  indemnify  himself;  and  it  is  every  day's 
experience,  upon  '^Fully  administered,'*  to  give  in  evidence 
payment  of  debts,  for  which  the  party  himself  is  jointly 
obliged. 

But  they  agreed,  if  the  statute  had  been  only  joint,  or  if  it  Post,  Case  461 
had  been  a  join^  obligation,  there  the  survivor  must  be  charg-  ^^^  ^*' 
ed  out  of  his  own  estate,  and  the  executors  of  the  person        '  ' 
dead  are  not  chargeable  (b).  ^ 

It  was  moved,  3iat  this  was  a  joint  statute,  and  not  joint  Areoognizance 
and  several.  But  it  was  answered,  that  although  the  first  f^^^^Jl,^^ 
words  were  joint,  yet  the  latter  words,  si  defecerimus,  volu-  g^Te,  is  joinr* 
miu,  etc..  quod  currat  super  nos  et  quendibet  nostrum^  made  and  seUrai. 
it  several,  as  it  is  in  an  obligation,  the  beginning  is  joint,  but  ^®  ^'^^^h  539. 
then  dbligamus  nos  et  quendibet nostrummakeB  it seyeval;  '9^iigamusnos 
and  this  being  made  according  to  the  form  set  down  in  the  ^^^/ m'akes 
statute  of  23  H.  8, 6,  the  Court  resolved  it  was  joint  and  se-  a  bond  joint  and 
veral;  and  so  judgment  was  civen  for  the  defendant,  several.  2  Roi. 

•*       ®  °  Ab.  148.  Dyer, 

(h)  The  representative  wiD  be  charged      1  Atk.  89.   Com.  Dig.  Chancery,  4D.  JiJ**'  ^^^^^ 


pari  passu  with  the  survivor  in  Equity.      6.  and  vid,  2  Bos.  &  PulL  268,  270. 


306. 


Thomas  t;.  Saltmarsh.  [qu.  Sorrell?]  (  C.  160,  ) 

Continued  from  p.  118. 

This  case  was  this  Term  argued  by  Mainsford  (1)  and  7\ir-   (i)  See  his  ar- 

w«- (a) ;  and  they  both  held,  ITebfMS. 

1.  That  this  patent  was  good  in  its  creation. 

*2.  That  it  was  not  determined  by  the  death  of  king  [  *  129    ] 
James. 

3.  That  the  liberty  granted  was  saved  by  the  proviso  of 
the  12th  of  this  king. 

Turner  took  an  exception  to  the  defendant's  plea;    for   in  debt  on  a 
whereas  he  had  pleaded  Nil  debet,  he  ought  to  have  plead-  Sefe^int"mJy 
ed  the  special  matter;    for  when  an  information  or  action  is  shew  a  proviso 

in  the  same 
(a)  See  3  Keb.  226.    Note,  he  was      Baron  Turner,  who  also  argued,  is  not 

Baron  of  the  Exchequer.      The  Chief     noticed  by  Freeman. 
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statute,  ot  all-  brought  upon  any  statute,  if  the  defendant  be  dischatgedby 
cence  in  purati-  ^jjy  provijso  in  that  statute,  he  may  give  it  in  evidence ;  but  if 
proviso/upon  ^^  ^^  ^^V  foreign  matter,  yea  although  it  be  a  licence  according 
tut  debet.  Per  to  a  proviso  of  that  Statute,  he  must  plead  it ;  and  cited 
Hale.  Vtd.  g  Roll.  682.  Hale  said, — A  licence  pursuant  to  a  proviso  was 
§  4.  2^Hawk.  *  ^11  One  as  a  proviso ;  and  so  might  be  given  in  evidence, 
c.  26,  §  69.  And  he  took  another  exception  to  the  information ;  for  the 

4  Burr.  2469.     information  was  exhibited  as  it  were  upon  the  10th  of  June, 
for  selling  wine  without  licence  from  the  first  of  June  to  the 
20th  of  June ;  and  the  jury  find,  that  the  defendant  is  guilty 
as  is  alleged  in  the  information ;  and  part  of  the  time  there 
nd,  ante,  p.  53,  alleged  is  after  the  information  exhibited,  and  so  the  plaintiff 
c.  192.  could  have  no  judgment. 

Nota ;  These  two  exceptions  were  never  taken  notice  of 
by  counsel  or  judges  till  Turner  argued,  who  was  the  eighth 
Judge  that  argued.  [Continued,  post,  p.  137.] 

(  C.  151.  )  Haughton  r.  Wilson. 

Semh.  S.  C.  ante,  p.  113,  122.  1  Mod.  167.  3  Keb.  203. 

A  proctor  li-  A  PROCTOR  libelled  for  fees  in  the  Spiritual  Court  in  a  suit 
bdied  for  fees  in  there,  and  for  the  expences  of  a  journey,  ani  the  charge  of 
Court?  and  for  *  messenger,  &c.  The  party  that  was  sued  moved  for  a 
expences  of       prohibition. 

journey,  &c.  a  p^  Fdughon  and  fFindham. — For  those  fees  which  are  due 
granted*g«oarf'  *^  ^^^  ^7  *"^  custom  of  the  Court  it  is  a  proper  place  to  sue 
all  but  the  fees,  for  them,  and  they  are  proper  judges ;  but  if  the  custom  be 
[See  note  (a),  controverted,  the  party  shall  have  a  prohibition ;  fot  they 
1  Roi.  533.  cannot  try  a  custom,  whatever  the  matter  is  that  it  arise  up- 
Where  a  custom  on;  as  a  modus  decimandi  may  be  sued  for  there,  but  if  the 
is  controverted  fnodus  be  controverted,  a  prohibition  shall  be  granted. 
Cowt^^proW-  ^^*  ^^^  those  things  that  are  grounded  upon  contract,  or 
bitioniies.  Ante,  quantum  meruit,  as  for  charges  of  joumies,  and  messengers, 
p.  123.  Post,  p.  &c,  they  cannot  try  them  there ;  and  for  these  they  granted 
290,  300.  ^  prohibition ;  but  for  the  fees  of  the  Court  they  would  grant 

none. 
[  *  130  ]]      ^Atkins, — A  prohibition  ought  to  be  granted  for  the  whole ; 
and  they  ought  not  to  libel  there  for  a  proctor's  fees,  for  it 
is  a  lay  suit,  and  supposes  a  lay  contract,  where  a  man  re- 
tains a  proctor,  that  he  will  give  him  his  fees. 
12 H. 7,  23,  24.      And  this  differs  from  the  case  of  costs;  for  they  Inay  give 
??^S'^*^*'-    ^^^^^y  ^^^  *^^*  ^^  P^*  of  the  suit  and  decree,  as  with  us  it  is 
the  Spiritual  ^^  V^^  ^^  ^'^^  damage  of  the  party,  and  in  the  same  judg- 

Court    Ante,  p.  mcnt. 

123.  9Ea8t,298.  ^nd  he  laid  it  for  a  rule,  that  wheresover  there  is  a  re- 
medy at  common  law,  the  Spiritual  Court  shall  have  no  conu- 
sance ;  and  certainly  the  proctor  might  have  had  an  action 

Acc.anfo,p.i23.  on  the  case  for  his  fees.     (But  Windham  doubted,  whether 

he '  could  recover  his  fees  or  no,  Jjy  an  action  of  the  case.) 
IFid.  ante,  p.  1 18,  C.  184,  n.  (a).] 

Ante,  p.  123.         And  he  said,  a  proctor  :ihaU  no  more  siie  for  hid  fees  in 
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tb^  Spiritn&l  Court,  than  a  six  clerk  shall  exhibit  his  bill  in 

Equity  for  his  (1).  (l)  Quare, 

And  it  is  not  enough  to  entitle  the  Spiritual  Court,  that  ^*^'  ^^'  ^^• 
the  suit  do  concern  some  spiritual  matter,  for  the  register's    A^suitconcem- 
place  is  an  office  in  the  Spiritual  Court ;  yet  if  there  be  a  ing  the  office  of 
controversy  for  it,  it  shall  be  determined  at  the  common  law.  register  in  the 
2  Roll.  283,  285.     A  prohibition  was  granted  for  all  but  the  nmst^be  brought 
proctor's  fees.  (Ellis  absente.J  at  common 

(a)  Cora.  Dig.  Prohibition,  F.  4.    1  Burr.  367.  law  (a). 

Bloxam  t?.  Warner. — In  C.  B.  (  C.  152.  ) 

S.  C.  ante,  p.  124. 

Action  upon  the  case.  Whereas  the  plaintiff  on  the  21st  of  in  assumpsit 
May,  1670,  had  bought  several  goods  of  the  defendant,  the  ^^  a  promise  to 
defendant  did  promise  to  save  him  harmless  concerning  the  tSrvend^e^of 
said  goods;  and  he  sets  forth,  that  J.  S.  brought  an  action  certain  goods, 
of  trover  for  the  said  goods,  and  declared,  that  whereas  'he  ^^  declaration 
was  possessed  of  those  goods  the  12th  of  April,  1670,  ut  de  '^Zt^'^dlVy 
bonis  suis  propriis,  &c.  and  he  recovered  them,  &c.  Upon  a  stranger:  an 
a  verdict  for  the  plaintiff,  upon  non  assumpsit,  it  was  moved  allegation  of  no- 

in  arrest  of  judjpnent,  .    .  ,  fendfntwLteid 

1.  Because  it  is  not  alleged,  that  the  plaintiff  gave  the  de-  unnecessary. 
fendant  notice  of  these  suits.     And  as  to  that  the  Court 
held  that  was  well  enough,  for  notice  is  not  alleged  in  any  of 
the  precedents.     And  per  fP^indham,  Where  a  thing  lies    Notice  must  be 
particularly  and  solely  in  the  notice  of  the  party  that  is  to  aWeged  of  a  mat- 
take  advantage,  there  he  shall  allege  notice;  but  here  he  p'!jrti^ujariy*and 
may  have  notice  from  the  party,  or  may  have  notice  from  solely  in  the 
him  that  recovered  the  goods  (a).  knowledge  of 

•  •£.  As  to  the  second  objection,  that  it  was  not  alleged  that  [  *  131  ] 
the  recovery  was  by  an  eigne  title,  the  Court  said,  that  did  the  party  that  is 
appear  in  the  record,  and  so  it  was  well  enough ;  for  it  is  ^  **^«  advan- 
alleged,  that  J.  S.,  who  recovered  them,  lays  a  property  in  **A^generai  pro- 
himself  the  l^th  of  April  before  the  sale,  and  so  it  must  n^  miseofindemni- 
cessarily  be  eigne  to  the  plaintiff's  title.  And  so  judgment  *y  ^  ^^  vendee 
was  given  for  the  plaintiff-(6).  °l^u^T 

evictions.   In  an 
Mtktt  by  the  vendee,  it  is  enough  if  the  elder  title  of  the  evictingparty  appears  of  record.   2  Mod.  213. 

(4)  Ante,  C.  40.  Post,  C.  270.  Duf-  (d)  Jnte,  p.  103,  124,  142.  Post,  p. 

field  V.  Scott,  3  Term  Rep.  374.  Com.  450.  5  Viner,  180.   4  Term  Rep.  617. 

Efig.  Pleader,  C.  75.  Cutler  ▼.  Southern,  8  Id.  278.  2  Bos.  &.  PulL   13,  n.  and 

1  SaittUL  116,  and  n.  (2),  ibid,  Wotton  ▼.  HeU,  2  Saund.  181,  n.  (10). 

AtwooU  V,  Sanders.  (  C  153,  ) 

Trespass  for  taking  two  mares,  one  gelding,  and  cutting  a   Fornt  of  plead* 

waggon.  ^  lilfnbttef^ 

Tne  defendant  justifies  for  heriots  for  four  cottages,  &c.  for  henots.^*** 
Baldwin  took  several  exceptions  to  the  justification.  „ 

•  1.  He  says  the  king  was  seised  of  the  manor  of  Rowington  surplusage! "' 
prmdict\  whereas)  he  had  not  mentioned  any  manor  berore.  where  there  u 
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noiprevious        To  thftt  the  Court  said,  it  was  well  enough,  for  pr€Bdicf  shall 

Jhte^ to  whkh    ^®  ^^^^^  ^^^  surplusage,  and  void. 

it  i8  added.  ^         ^'  ^^  entitles  himself  to  the  manor  by  a  grant  from  the 
Yeiv.  111.         king  per  literas  patentes,  and  doth  not  say  in  Curia  pro- 
?i*6  ^20^*'      /erf*  (a),  nor  doth  allege  that  they  were  sealed,  nor  with  what 
(i)isaimd.     seal(l). 

187,D.(1).  3.  He  makes  title  by  a  grant  of  king  Charles  the  First, 

pro  termino  60  annorum,  and  doth  not  say  when  it  began  or 
ended.     And  whereas  it  was  answered,  that  it  did  appear 
the  term  could  not  be  ended,  because  it  was  not  60  years 
The  party's      since  the  beginning  of  the  reign  of  king  Charles  the  First; 
^^r  wiSour     -^^**^  said,  they  should  not  be  put  to  it  to  compute  that,  but 
putting  the        the  party  ought  to  make  it  appear  that  he  hath  a  title. 
Court  to  com-         4,  He  says,  his  tenant  was  possessed  of  these  goods,  and 
^p^lmm^l.    doth  not  say  ut  de  bonis  suis  propriis,  and  he  might  have 
(2)  Ace.  Cro.    them  by  bailment,  and  they  ought  to  be  the  proper^)  goods 
Car.  260.  Com.  of  the  party  that  are  seised  for  heriots. 
K  ^25^^^^^^^^^       5.  He  saith  he  seised  the  waggon  ut  optimum  animal. 

6.  The  plaintiff  in  his  replication  hath  alleged,  that  the 
estate  was  granted  to  the  deAinct,  and  another  who  survives. 
Et  adjoumatur  (&). 

(a)  See  10  Co.  92.  2  Salk.  497.   Wil-  (6)  See  the  precedents,  2  Lutw.  1310. 

les,  688.  9  Wentw.  279.  Rast  650. 

(  C.  164.  )  Lever  v.  Hide. 

S,  C.  Glever  v.  Hmde,  1  Mod.  168. 

A  private  per-  Battery.     The  defendant  justifies,  for  that  he  was  at  the 

son  may  justify  foneral  of  J.  C;  and  as  the  minister  was  burying  of  her,  the 

[  *132  •]  plaintiffdid  disturb,  and  threaten  e^i»5u/^m/m/;  *where- 

a  battery  by  a  upon  the  defendant,  to  prevent  the  disturbance,  moUiterma- 

plea  of  moUiter  ^j^  imposuit.     And  the  plaintiff  demurs. 

to^revenfthe  Tumcr  pTo  quer'  arffued,  that  the  plea  is  not  good,  be- 

piaintifffrom  causc  the  defendant  doth  not  shew  any  authority  he  had, 

distitfbingthe  yj^,  that  he  was  constable,  or  churchwarden,  or  parson,  or 

i^aund.  1^.  curate,  or  relation  to  the  party  deceased,  but  a  mere  stran- 

Comb.  17.  ger.  22  Ed.  4,  45.     It  appears  that  it  is  not  sufficient  cause 

I M*^ Lb  pII  ^^  ^y  ^^^^  ^^ *  ™*"*  ^  prevent  a  disturbance.  A  constable 
dtandi,  326,  pi'  imprisoned  a  woman  (that  would  have  left  a  bastard  child, 
47.  Rpst  Ent  and  liave  gone  her  ways)  till  she  found  securitvfor  the  peace. 
1  K'h^g/^^^*  ^^solved  it  was  not  lawfiil;  but  he  should  take  her  to  a  jus- 
1  Haggard,  174.  ^^^  ^^  peace.  1  Leon.  327.  Plow.  462.  Dy.  120.  And  he 
said,  the  statute  of  1  Mar.  cap.  3,  had  provided  a  remedy  for 
those  that  caused  disturbance  in  divine  service ;  and  so  had 

(l)ra.  Bum's  1  Eliz.(l). 

Just.  Ut  Public      Jones  pro  def. — Every  man  hath  an  authority  to  prevent 

drs  ip.  disturbance  and  breaches  of  the  peace ;  and  a  man  mav  in 

several  cases  justify  the  laying  his  hands,  as  in  defence  of  his 

person,  or  servant,  or  goods ;  as  also  for  the  pubhc  benefit ; 

3  H.  4, 9.  as  if  a  man  be  beating  another,  I  may  hinder  him ;  though  if 

Id  H.  6,  31.      there  be  nothing  but  words  between  them,  1  cannot,  22  Ed. 

2Roi.  546,559.  4^  45;  because  it  is  for  the  public  good:  and  so  a  man  may 
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apprehend  a  cheats  and  carry  him  before  a  justice  of  peace. 
Cro.  Car.  234.  And  in  the  case  of  1  Leon.  3^,  the  con- 
stable might  have  kept  her  till  he  could  have  had  her  before 
a  justice  of  peace ;  but  there  he  imprisoned  her  till  she  would 
give  security 9  &c.,  which  was  not  lawful.  2  Bulst.  53. 

And  he  said,  the  minister  is  the  servant,  and  the  mouth  of 
the  people,  and  so  they  might  justify  in  defence  of  their  ser- 
vant and  mouth  which  was  assaulted ;  and  though  the  statute 
of  1  Mar.  cap.  3,  gives  justices  of  peace  power  to  imprison,  iMod.  168. 
yet  that  doth  not  take  away  the  power  that  eveiy  man  nad  by 
the  common  law  to  prevent  disturbances ;  and  our  Saviour 
himself  scoiu'ged  the  buyers  and  sellers  out  of  the  Temple. 
Fide  Old  Entr.  142  b.  Rastal,  613. 

Atkins  said,  it  is  in  the  nature  of  a  nusance,  which  any 
man  may  remove,  so  long  as  he  does  but  moUiter  manus  im^ 
ponere{2).  W  Saik.458. 

Windham. — If  two  be  fighting,  any  man  may  part  them  to    if  twobeiight- 
preserve  the  peace  (a).    Jud  pro  def  nisi,  &c.  *"^»  ^  A* 

to  preaenre  the 
(a)  2  RoL  Ab.  559.  Lilly,  Ent  481.      assault     Gr^  ▼.  Panom,  Selwyn's  peace. 
And  it  has  been  held  that  such  an  in-      Ni.  Pri.  dt.  Assault  and  Battery,  I. 
terference  will  not  always  amount  to  an 

— O- —  [     133     ] 

Amy  v.  Andrews.  *(  C.  155.  ) 

S.  C.  I  Mod.  166.  ' 

In  consideration  the  plaintiff  would  go  before  a  justice  of  AMiumpHtiieB 
peace,  and  swear  that  the  defendant  owed  him  10/.  he  would  "P®^  '  ^da°t*to 
pay  it  him.     Upon  non  assumpsit,  a  verdict  for  the  plaintiff:  pay  hirfa^er*^! 
it  was  moved  in  arrest  of  judgment,  that  this  was  no  good  debt,  in  consi- 
consideration,  because  it  was  an  unlawful  oath,  a  justice  of  ^f™^?^*^***?* 

r-  j.xi'x         j'  ^1-        .r.  plaintiff  would 

peace  havmg  no  power  to  take  it,  and  was  no  more  than  it  j^^ing  two  wit- 
the  party  should  have  sworn  before  J.  S.     And  of  that  opin-  nesses  to  swear 
ion  was  Faughan,  Chief  Justice;  and  he  cited  the  definition  J^IrhiJfi£ 
of  an  oath,  3  Inst.  165.  Fleta,  5  lib.  22  cap.  It  ought  to  be  had  promlsed'to 
propter  necessitcUem  when  a  person  is  compelled  (1)  to  it;  pay. 
And  he  said  the  consequence  of  such  oaths  would  be  danger-    W  ^"*  ?!? 
ous,  for  it  is  the  next  step  to  the  making  a  law  to  lay  aside  3  saik.  248. 
all  juries,  which  are  the  greatest  security  of  our  rights  and 
liberties;  and  in  some  cases  there  are  laws  already  to  make 
the  oaths  of  two  persons  before  a  justice  of  peace  a  suffici- 
ent conviction,  as  in  hunting  deer.  13  Car.  2,  10.     And  he 
said  a  legal  oath  cannot  be  ministered  but  by  one  that  is  au- 
thorized by  act  of  parliament  (a) ;  and  to  this  purpose  a  jus- 
tice is  not  (b) ;  and  so  the  party  ministers  it  to  nimself,  which 
cannot  be ;  and  every  oath  is  promissory  {2) ;  as  to  speak  the    (2}  Sed  vitL 
truth,  &c.     And  a  man  cannot  promise  to  himself,  for  such  ^  J»»^  ^^^' 
promise,- as  soon  as  it  is  made,  vanisheth.     A  bishop  may    A  bishop  may 
swear  visis  Evangeliis,  and  not  tCLctis,  and  it  is  good  enough.  »wcarwii*£i'wi- 

(a)  Or  by  the  common  law.  2  Inst  479.  legality  of  extrajudicial  affidavits,  see 

1  Atk.  42.  Cro.  Eliz.  470.  4  Bl.  Com.  137.  3  Inst 

(6)  The  power  of  a  justice  of  the  165.  And  see  the  ctte/um  of  Lord  Kenyon  . 

peace  to  administer  an  oafii  u  discussed  in  'Bramah  ▼. Ifuuranee  Company^ 

in  Bum's  Justice,  Oaths,  §  1.    On  the  3  Chetw.  Bum's  Jyist  532.  Cro.  El,  262. 
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geiiit,  and  not        Attd  he  »did  Idsding  tii6  book  ddth  tibt  ailter  the  cteJe,  for 

^F^hm^c,  J    ^^^^  ^®  ^^^  *  circumstance  imposed  by  civil  authority  (c). 

And  he  said,  unless  an  oath  be  ministered  by  a  legal  au- 
ihority,  it  is  impossible  to  know  whether  or  no  he  swear, 
for  he  may  use  the  words  and  circumstances,  and  not  sWear; 
as  the  pronouncing  the  ci^eed  by  an  infidel^  and  bowing  at 
the  name  of  Jesus,  may  be  without  belief:  and  he  said,  such 
kn  oath  is  punishable  by  the  statute  of  sweariAg,  and  setting 
i^  the  stocks. 

But  Windham  and  Atkins  held  it  a  good  consideration; 
atid  they  said  such  an  oath  was  lawful,  because  it  was  to  end 
strife.  Jud.pro  quer\  nisi,  &c.  (rf). 

See  1  Mod.  166.  Memorandum.  That  this  promise  was,  that  whereas  the 
defendant's  father  being  indebted  to  the  plaintiff  had  pro- 
iM^ed  to  pay,  the  defendant  promised  that  if  the  plaintiff 
could  bring  two  witnesses  to  swear  that  his  father  promised  to 
pay  it,  before  a  justice  of  the  peace,  he  would  pay  it:  but 
however  the  case  is  the  same. 

(c)  Cowp.  38d.  1  Atkins,  42,  48.  Pa-  (d)  See  tmte,  C.  60,  and  notes,  (bid. 

ley's  Moral  Phil.  B.  3,  P.  1,  c.  16,  §  1.  C.  156.    Sir  T.  Ray.  153.    3  Lev.  24d. 

Ontheantientform,seeBarrington'sOb-  Gilb.  Bvid.  67, -4111  edit  3  Staik.  160; 

servadons,  177,  5th  edit  and  cases  in  1  Viner,  298. 

[    134     ]  ^ 

(  C.  156,  )  Bone  «?.  Andrews. — In  C.  B. 

Whetiier  A       ASSUMPSIT  for  money  due  for  work.    The  defendant  hath  a 
special  iifipar-     special  imparlance,  salvis  omnibus  exceptionihu^  tarn  brevi 
tte^def^tat^^  g^ttam  narrationi  {et  advaniagiis  omitted)  and  then  colnes  and 
to  plead  a  ten-    pfeads  that  he  tendered  him  the  money,  and  was  always  rea- 
der? 2  Viner,    dy  to  pay  him,  et  uncore  jmst.     The  plaintiff  in  his  replica- 
^\^5p^^^*  tion  shews,  that  the  defendant  did  imparl  ut  supra,  and  de- 
mands judgment,  whether  or  no,  after  this  imparlance,  he 
shall  be  permitted  to  plead  a  tender,  and  that  he  was  always 
ready. 

Baldwin  pro  def*. — A  man  may  plead  a  tendei^  aifier  impar- 
lance, and  so  is  Dyer,  300;  for  he  said  he  did  not  know  toy 
thing  that  might  not  be  pleaded  after  a  special  imparlaif^e, 
but  privilege  and  pleas  to  the  jurisdiction ;  and  the  reason 
why  the  party  shall  not  be  admitted  to  plead  these,  is  because 
by  imparlinghe  admits  the  jurisdiction  of  the  Court,  f^  H. 
6,  7.  Kast.  Ent.  473  b.     And  so  he  said  it  was  held  by  th^ 
Court  of  feihg's  Bench,  between  TntsseUwnA  Maddel;  there 
the  party  pleaded  a  privilege  after  imparlance,  and  it  was 
n)S,C,  isid.  disallowed  (1);  but  it  was  held  by  the  Court,  that  in  all 
12  '  fi^^^'^^^'  things  but  such  as  do  disaffirm  the  jurisdiction  of  the  Court,  a 
soi!      '      '    P^®*^  after  special  imparlance  was  allowable. 

Turner  pro  quer\ — It  is  a  contradiction,  after  an  imparlance, 
to  plead  he  was  always  ready ;  for  if  he  were  ready,  why  did 
he  imparl?  Besides,  the  entry  is  "  8d*ving  ail  exceptions  to 
the  writ  and  the  declaration,*'  and  he  shall  not  have  more 
than  he  hath  reserved,  and  Bro.  Tout  Temps  prist  27  accord- 
tot,  g  H.  6,  IS. 
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fTbtdhmhi  Justice. — Perhaps  if  you  had  {^leaded  yolir  teit- 
der,  and  that  you  are  now  ready,  fls  it  is  pleaded  in  Dyer, 
800,  it  might  have  been  good;  but  now'it  seemeth  that  yoti 
are  estopped  to  plead  that  you  were  always  ready.  Et  At- 
kins incline  d  ceo,  aeteris  abstntibus;  sed  adinsare  volwd. 

White  v.  Coleman.  (  C.  157*  ) 

S,  C.  Z  Keb.  247. 

THeSpass  for  taking  two  mares  in  B. 

The  defendant  pleads  that  the  king  Was  i^eised  of  B.  and    theAaytfraiid 
he  took  them  damage-feasant  as  bailift'to  the  king.  burgesses  of  a 

*The  plaintiff  replies  that  he  was  an  inhabitant  in  Camil-  [  *  135    ] 
toii^  atnd  that  the  Mayor  and  Burgesses  of  Camilton  had  borough  may 
common  of  estovers  of  turVes  for  them,  and  for  every  inhslbit-  P'^^oibe  for 

,.  .  •!       1*1    .  ...  *'  common  of  tur- 

ant,  to  bum  tn  qmbushbet  messuagtts  mw,  1,3^  ^^  them- 

The  defendant  demurs*    The  exceptions  to  the  replica-  selves  and  ^e 

tionwere,  ^  Anf^hotfsei 

1.  K  tnesstiagiis  sms  shall  be  intended  only  the  houses  of  and  inhabitants, 
the  mayor  and  burgesses,  then  the  replication  is  bad,  because  as  wen  as  old 
the  plaintiff  hath  not  averred  that  he  was  an  inhabitant  hi  J^^^'^'^^  ^^  "^^ 
one  of  the  houses  of  the  mayor  or  burgesses.  But  to  that  this  prescription. 
the  Court  inclined,  that  suis  shall  intend  the  houses  of  every  MeUor  v.  Spau- 
mhabitant.  J^'  J,^^"«^: 

9d  Excep.  If  suia  shall  relate  to  the  messuages  of  every  prescn^^n,  ^\ 
Inhabitant,  then  the  prescription  is  bad;  because  inhabitants   Adproximum 
cannot  prescribe  for  an  interest,  but  for  an  easement  they  ^^f^^. 
may.  6  Co.  Gateward's  case.  7  Ed.  4,  26.  15  Ed.  4,  29.        rn^^fuJ^ 

3.  The  prescription  is  not  for  estovers  to  antient  messii-  p.  8;  and  Noy't 
ages;  and  if  this  prescription  were  good,  every  inhabitant  Max.p.1 
that  builds  a  new  messuage  shall  have  estovers  belonfiging  to  it. 

4.  It  is  not  said  Estoveria  rationabiHa;  hxitJSstoveria  ad 
Kbiia  sua,  irhich  is  unreasonable. 

5.  Here  is  a  departure,  for  the  trespass  is  laid  to  be  at 
Lancester.  The  defendant  justifies  at  Lanteyo,  absque  hoc, 
that  he  took  them  at  Lancester.  The  plaintiff  repKes  that 
he  hath  common,  &c.  in  Lanteyo,  and  so  departs  from  his 
declaration. 

And  in  43  Ed.  S^  11,  pi.  2,  a  replevin  was  brought,  and 
declares  of  taking  the  4tn  of  May ;  the  defendant  justifies 
the  taking  the  2()th  of  May ;  the  plaintiff  says  in  his  repUca- 
tion,  that  he  had  common  there  the  20th  of  May ;  and  ad- 
judged a  departure;  and  as  that  was  in  time,  so  this  is  .in 
place. 

As  to  the  third  exception  it  was  answered,  that  if  it  had 
been  necessary,  it  should  be  intended  an  antient  house,  whto 
there  is  a  prescription  for  estovers  to  it.  1  Bulst.  93.  Lat« 
100.  S  Bulst.  334.  Harrison's  case. 

But  by  Faughan  and  Atkins  it  seemed,  that  the  new  houses  Agrantof  oom- 
shall  have  estovers,  and  the  new  inhabitants  also  as  well  as  ™on  ^  *  ™*yo' 
the  old,  by  virtue  of  this  prescription: ,  for  they  said,  if  a  man  J^  exiendto 
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an  increased  grant  common  to  the  mayor  and  burgesses  of  such  a  place, 
number  of  bur-  and  there  are  but  ten  burgesses  at  the  time  of  the  grants  and 
fn»!?iaro"j      afterwards  there  are  twenty,  they  shall  all  have  common: 

and  so  it  is  in  case  of  inhabitants,  if  they  increase,  the  com- 
[  *  136    ]  inon  shall  increase.  Sed  Windham  dubitavit;.*heca.VLse  he 

said  it  shall  only  be  to  those  that  were  capable  at  the  time  of 

the  grant. 
Inhabitants  can-  To  the  second  exception  Vaughan  said, — ^Though  inhabit- 
not  prescribe  ants  cannot  prescribe  for  common,  in  their  own  names,  yet 
their  own  name,  ^^ey  may  be  Capable  of  the  benefit  of  such  a  prescription: 
1  Ld.Raym.405.  and  as  this  prescription  is  laid  for  the  mayor  and  burgesses, 
f  Wii^^260  ^^ey  may  prescribe  for  them  and  for  the  inhabitants ;  and 
*''"'      '    that  is  the  direction  given  in  15  Ed.  4,  29,  by  Littleton, 

But  to  the  fifth  exception,  semble  q^ est  departure  (a); 

sed  adjoumatur.  Posteajud'fuit  done  pro  quer\ 

(a)  SedqtuBre?  Vid,  Lutw.  1437.  1  Salk.  222-3.  2  Wms.  Saunders,  p.  5,  n.  (S). 

(  C.  158.  )  Ironmonger  v.  Holland  &  Ux\ 

In  tr^ass  for  Th£  plaintiff  declares  for  assaulting  and  wounding  his  ser- 
aasafuidng,         vants,  and  menacincc  them  so  that  they  durst  not  ao  about 

woundmg  and     i  •  •  ^  ^  ° 

menacing,  &c.      hlS  OCCasiOns. 

a  plea  of  justi-  The  defendant  justifies  Ifecause  they  came  into  his  orch- 
fication  in  de-     ^^j  ^q  cut  up  his  trees,  and  he  (and  his  wife  as  his  servant) 

fence  of  freehold  j.j         .,..     *^  .  ^^  ^^,  j.  \ 

needs  not  sped-  ^"^^  tnoUiter  numus  tmponere  to  prevent  them,  and  s%  quod 
ficaiij  answer     oliud  malum  Came  to  the  plaintiff  or  his  servants,  it  was  cau- 

Ae  menacing.      ^^  prcedicta. 

55.  Moor^  705.  ^kj*  The  plaintiff  demurs,  because  he  answers  nothing  to 
3  Wiis.  292.     '  the  menacing,  &c. 

2^2*"c^*^D*  ^^^'  ^®  ®*y®  quoad  vefii  vi  et  armis  non  culp.  et  quoad 
Pieader^E.  i!*^  residuum  transgressionis  prced;  which  goes  to  all,  and  con- 
A  wounding  cludes  si  quod  aliud  malum  came  to  him,  it  was  causa  pr^e- 
TT^^  d^f  "***'  dfc^a.  Adjoumatur.  Postea  it  was  adjudged  that  the  plea 
of  property,"  was  well  enouffh,  arid  went  to  all  by  reason  of  the  si  quod 
without  shewing  aliud,  &c.  for  he  might  lawfully  menace  theip,  if  they  came 

laSt  b°"thr'     *^  ^^^  ^^^  *^^^®* 

plaintiff.*  ^  And  whereas  it  was  objected,  that  no  answer  was  made  to 

the  wounding,  because  a  man  cannot  beat  nor  wound  ano- 
ther in  defence  of  his  goods  or  freehold. 

^fis.  per  Cur\ — Though  a  man  cannot  justify  the  wound- 
ing of  another  barely  in  defence  of  his  freehold;  yet  if  he 
doth  first  molliter  numus  imponere  to  hinder  him,  and  there- 
upon the  other  assaults  him,  he  may  upon  that  justify  the 
beating  and  wounding  him  (a). 

(a)  1  Sal.  407.  8  Term  Rep.  78,  299.  sault     Bailer's   Ni.   Pri.    18.    Fid.    5 

4TauPt  822.     And  the  defendant  muse  Barn.  &  Aid.  220.     See  further  on  ihe 

be  prepared  to  prove  that  the  maibem  or  justifications    of  assault  and    battery , 

wounding  was  proportioned  to  the  as^  Greene y.  Jtmet,  1  Saund.  296,  n.  (1)..   . 
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Thomas  v.  Sorrell.  (  C.  159.  ) 

Continued  from  p.  129. 

Saturday  the  2d  in  the  Term.     This  day  the  two  Chief  Jus-  The  argum^ti 
tices  ar^ed.  and  both  a^rreed.  that  judgment  ou^ht  to  be  ^^  Twwden,  j. 
given  for  the  defendant.  .  "    «tl"^l^^ 

As  to  the  second  and  third  questions,  viz.  whether  the  in  3KebL233 
patent  did  determine  by  the  death  of  king  James,  and  whe-  ^^  2S6. 
ther  it  was  saved  by  the  proviso  of  the  12th  of  this  king,  they  o?HaicTc!Tu 
made  little  doubt ;  but  agreed,  that  if  it  were  good  in  its  ere-  in  3  Kebi.  268. 
ation,  it  did  not  determine  by  the  death  of  king  James;  and    See  the  argu- 
it  was  also  saved  by  the  proviso  of  the  12th  of  this  king:  but  "7^^^  J^^f.**' 
all  the  doubt  was  upon  the  first  point,  whether  it  were  good  port! 
in  its  creation:  and  that  was  (by  Faughan)  divided  intatwo 
questions. 

1.  Whether  this  was  such  a  law  as  the  king  might  dispense 
with?  ' 

2.  Admitting  that  the  king  may  dispense  with  particular 
persons,  yet  whether  he  may  dispense  with  a  corporation, 
when  it  is  impossible  for  him  to  know  the  number,  or  the 
persons  that  are  or  may  be  of  it? 

Jdprimam  he  held,  that  the  king  might  dispense  with  it ; 
and  he  said,  that  the  distinction  of  nudum  prohibitum  and 
malum  in  se  was  of  little  use,  if  not  rightly  understood;  for  Vaugb.  333. 
every  action  in  itself  is  good,  and  the  evil  of  it  is,  that  it  *  is  [  *  138    ] 

Erohibited  by  some  law,  for  sin  is  the  transgression  of  a 
kw  (a).     But  he  said, 

1.  That  what  we  call  malum  in  se  is  either  that  which  the    A  malum  in  m 
very  term  implies  to  be  unlawful,  as  murder  is  unlawful  kill-  "that  which  the 
ing,  adultery  is  unlawful  copulation;  and  these  can  by  no  presto's  "un- 
law be  made  lawful,  and  much  less  can  the  king  dispense  lawful,  and 
with  them ;  for  such  laws  would  certainly  be  void,  because  ^^^^  cannot 
there  is  a  contradiction  in  the  very  term;  for  it  is  impossible  madeUwfui 

•  that  murder,  which  is  the  unlawAil  killing  of  man,  should  without  a  con- 
be  lawful,  though  a  law  might  be  lAade,  that  it  should  be  ^adicdon. 
lawful  for  such  and  such  causes  to  take  away  the  life  of  a  p^f  q^  393!"^ 
man;  whith  to  do,  as  the  law  stands  now,  would  be  murder;  Grotius  de  Jure, 
and  a  law  might  be  made,  that  she  that  is  the  wife  of  A.  ^-  «t  P.  Ub. 
should  be  the  wife  of  B.  and  then  it  would  be  no  adultery   '  ^*^'  '  ^  ^^' 
for  B.  to  lie  with  her. 

2.  Another  sort  of  mala  in  se  are  such  as  the  law  of  the  Thiuggadmitted 
land  doth  admit  to  be  prohibited  jure  divino;  for  these  can  ^  tj»«  ^^  ^^ 
by  no  human  law  be  dispensed  withal ;  for  whatsoever  may  prohStedjVe 
be  made  lawful  by  any  human  law  is  not  malum  in  se,  divhw  are  mala 

(a)  On  the  distinction  between  a  ma-  57,  and  2  Bob.  &  Puli  374-5.  3  :Bam. 

Jftm  m  M  and  mabm  prohibiium,   tee  &  Aid.  183-4.  5  Id,  341.    2  Swantton, 

Vaugh.  334,  &c.  Post,  p.  493.    2  Haw-  161,  n.    2'  StilUngfleet's  Ecded.  Gates, 

*  *      P.  C.  c.  37,  I  28.    1  Bl.  Com.  54,  151,  165. 


tn<e,  andnot  The  true  difference,  where  the  king  may  dispense,  and 
capable  of  dis-  ^here  he  piay  not,  is  not  when  it  19  mcdum  in  9e^  and  when 
ya^k^339.       it  is  malum  prohibitum  J  for  there  are  some  mala  prohibita 

by  -statute  that  the  king  may  dispense  with,  and  others  that 

he  cannot;  neither  doth  it  make  any  difference  when  the 
AnUp  p.  01.     law  dispensed  with  is  capital,  or  when  it  is  less  penal;  for 

there  are  some  capital  laws  that  he  may  dispense  with,  as  3 

Inst.  74.  [Vaugh.  344.] 

Neither  is  it  any  difference  when  it  is  jpro  &onojpi/i^U7o, 
0)  ^^y  P'  for  every  law  is  supposed  to  be  so  (1);  but  the  true  differ- 
493!  Ttojt  kiog  ®^^®  ^'  when  the  law  gives  any  particular  person  an  interest, 
may  diapenae  and  when  it  concems  no  one  person  more  than  another  \  for 
with  a  law  th^re,  in  the  first  case,  the  king  cannot  dispense,  but  in  tlip 
TOwi^uUr^^-  l^^  ^'^  TSidiy^  because  he  alone  is  injured ;  tor  though  such  ft 
son  an  iot^reit,  law  be  pro  bono  subditorum,  yet  it  is  not  singulorum,  h^t 
butconcenuoii^  populi  compHcotif  and  no  one  can  have  an  action,  for  as  wejl 
ItHSS^er.        «v^  o??  «»ay  have  an  ^^^ 

3  Inst  236.  v^e  king  cani^ot  dispense  with  the  laws  of  piaintenancp, 

4  Bi.  Com.  398.  forcible  entries,  carrying  distresses  out  of  the  hundre4f  &c- 
Vaiw^  3«.  the  reason  is  not  because  they  are  mala  in  se,  buf  because 
Bac  Abr.  F^e-  the  party  that  is  grieved  haih  by  the  law  an  action  given 
rogative,  (D)  7.  bim;  for  i|;  is  not  ^nalum  in  ^e  to  maintain  a  layvfi^l  suit,  nor 

to  enter  forcibly  where  a  man  hath  right,  &c. 

The  Jking  c^not  dispense  with  any  thing  that  is  forbid  by 

[        13^  J  the  sXsXxite  de  pistoribus,  nor  with  the  statute  against  t  mixing 

Vaugh.  343.     ^f  wyie,  for  there  is  a  particular  wrong  to  the  t)ji^yert 

3  Inst  194.  In  .c^e  of  0,  common  informer,  after  action  commenced,  the 

2  Hawic^  c^  26 "  ^^S  Cannot  dispensp,  because  the  bediming  of  tlie  9^tipn 

1  64,%d  c.  37,  4oth  attach  an  interest  in  the  party,  though  the  king  might 
f  34.  pardon  it  before  action  brought. 

The  king  cannot  dispense  with  the  erecting  a  pusa^ce  ip 
(2)  Vaugh.     the  highway  (^),  but  as  every  particular  man  hath  damage  he 

2  bVcoITss.  "^y  t'i"8  his  action.  .,..'.. 

Grant  of  a  dis-  As  to  the  second  pomt,  whether  the  kmg  might  dispense 
pensation  to  a  with  a  Corporation,  he  held  he  might,  and  produced  sever^ 
^^^!^!!^Tt^A    precedents ;  and  it  is  very  usual  to  licence  tliem  to  purchase 

gregate  is  good.    ¥  ■ .'  ,  •'i        ^  ^  i_i->.i_ 

Vaugh.  346,  &c.  VI  paortmam,  to  make  parks,  to  convert  arable  into  pasture, 

or  wood  info  arable,  to  erect  a  fair,  to  appropriate  a  rectory, 
&c.  and  so  concluded  for  the  defendant. 
Nodispensation      Jp  some  cases  he  said  the  king  could  not  dispense  whiBre 
IS  good  m  the     j^^  particular  interest  or  action  was  ffiven ;  as  in  /case  of  si- 

faae  of  simony  *  -        .  n     ev*  oi^i        ••!  i' 

or  buying  of  ipouy,  or  buying  of  omces,  &c.  but  that  is  because  the  per- 
oiices.  Pott,  p.  sons  there  are  under  an  absolute  disability  as  if  they  ijrere 
ssL^'lSrdr.    ^^^^  (*)•    [Jiidgment  for  the  defendant,  Vaugh.  359.] 

^   -  *  (b)  See  the  argument  of  Lord  C.  J.  Herbert  on  the  dispensing  power,  poif, 

p.  492,  and  the  note,  ibi4» 

i 

(  G.  160.  )  Gill  v,  Russell  Senior  and  Russell  Junior. 

Continued  from  p.  63. 

An  infiint  and  Deet  upon  an  obligation  to  perform  an  award.     Russ^ 

one  of  full  age 
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junior  pleads  J)ein$  ctge,    Russell  Senior  pleads  Nullum  fe--  A.^  joinina^n^ 
eerunt  arbttriunu  ^  perfonn  an 

The  plaintiff*  replies,  and  sets  forth  the  awards  and  shews,  awarded  "hat*  ^ 
that  the  defendant  (a)  was  awarded  to  pay  him  10/.  such  a  they  or  either  gf 
time,  (which  he  had  not  done),  and  that  thereupon  the  two  ^^"?  *^*^P*y 
defendants  were  to  give  to  the  plaintiff*  good  and  sufficient  thepiSbtir^IaH 
releases ;  and  after  such  releases  given  to  the  plaintiff,  the  release  to  them 
plaintiff*  was  to  give  releases  to  the  defendant.  *^'  ti^yhaye 

The  defendant  rejoins,  that  his  co-obligor  was  within  age  xhTbondTi]"^! 
at  the  time  of  submission,  and  at  the  time  when  the  award  lid  as  to  a.  ai- 
was  to  be  performed.     The  plaintiff  demurs.  though  voidable 

1.  It  was  agreed,  that  if  an  infant  and  a  man  of  fall  age  ^dthe^vn^ 
seal  an  obligation^  though  this  be  voidable  by  the  infant,  yet  it  good  and  mu- 
binds  the  other.  14  H.  4, 33.  Bro.  Obligation,  26,  77.  Bro.  ^^i  *?*»«>««»> 
Debt,  73,  76.    And  so  if  an  award  be  made,  that  one  of  the  ^^t^e^a"^ 
parties  and  a  stranger  shall  do  such  an  act,  it  shall  bind  the  release. 
party,  though  it  be  void  as  to  the  stranger,  ^^*»  "°^t 

And  Baldwin  pro  def  cited  a  case  of  Rudstan  v.  Yai^s,  ^^^Tan  Jb!" 
in  Marsh.  111.  Popham,  16,  where  an  infant  submitted  him-  ligation,  it  is 
self,  a  third  person  was  bound  that  he  should  perfonn  the  voidable  as  to 
*  award;  and  it  was  adjudged  that  the  submission  was  void,  [  *  140    ] 
and  consequently  the  arbitrament  and  the  obligation.  the  infant,  and 

But  the  Court  seemed  to  deny  that  case ;  for  though  it  be  ^**  "  *°  *^« 
void  as  to  the  infant,  yet  the  obligation  is  forfeited  if  he  do  ^atdh.  207'. 
not  perform  it :  and  Pdughan  said,  that  no  bond;  &c.  of  an    An  award*  Oiat 
infant  or  feme  coverte,  or  monk;  is  void,  unless*their  incapa-  oneofthepartiet 
city  appear  in  the  deed,  but  only  voidable.     Qw.  1  Roll,  shaifdoan^ct^ 

18^6).  is  binding  on  th« 

And  as  for  the  giving  of  releases  they  said,  that  if  the  infant  p*rty,  and  void 
could  not  give  such  a  release  as  was  ordered,  the  obligation  "  *^»/e*a75" 
was  forfeited ;  however,  being  it  was  awarded  that  the  plain- 
tiff should  give  a  release,  (though  it  were  after  such  releas- 
es given  by  the  defendants  m/  ^j^ra,  which  was  impossible  by 
reason  of  the  infancy )>  yet  it  was  an  award  of  both  parties(l).  (l)i^«<»»c.62b. 
And  so  judgment  was  given  for  the  plaintiff. 

(a)  The  award  is  stated  rather  dif-  is  said  to  be  void  and  not  merely  voida- 
ferently  in  p.  62.  ble;  Buller's    Ni.  Pri.  182.    Noy,  85. 

(b)  That  the  submission  of  an  infiint  Bac.  Ab.  Void  and  Voidable,  (B),  and 
is  voidable  only  and  not  void,  see  Sir  W.  vid.  2  Hen.  Black.  515;  and  the  bond 
Jo.  164.  Comb.  318.  3  Lev.  17.  Bac.  of  a  fem^  coverte  or  a  monk  absolutely 
Abr.  Arbitrament,  (C).  3  Viner,  110.  void.  3  Burr.  1805.  Com.  Dig.  Plead- 
But  the  bond  of  an  infant  vfith  a  penalty  er,  2  W.  18.  2  Camp.  Rep.  272. 

Hall  «?.  Newland.  (  C.  161.  ) 

J.  S.  SEISED  of  two  acres  of  land  adjoining  together^  in  oifie  J.  s.  was  seised 
of  which  there  was  a  pool,  upon  the  other  he  builds  a  house,  °^  ^^^  contigu- 
and  lays  pipes  to  convey  water  from  the  pool  to  his  house ;  ijUfa,  A.  and  B. 
afterwards  the  acre  of  land,  wherein  the  pool  was,  was  con-  in  A.  there  was 
veyed  to  the  plaintiff,  and  the  house,  and  the  other  acre  of  i^' V^f  °" 
land  whereupon  it  stood,  came  to  the  defendant,  who,  the  house,  and  laid 
pipes  being  stopped,  jcame  with  carts  and  horses  to  fetch  wa-  pipes  to  convey 


311. 
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water  from  the  ter  from  the  pool  to  his  house,  for  which  the  plaintiff  brought 
pooitotiie         an  action  of  trespass ;  and  this  matter  appearinfir  upon  the 

house.  A.andB.     i     j-         -u  j  rr  &      r 

having  been  se-  pleadmg,  there  was  a  demurrer. 

parateiy  alien-  Barton  argued,  that  notwithstanding  the  acre,  in  which 
'h**^!!'^?^^^^'  the  pool  was,  was  sold  away,  yet  the  fetching  of  water  was, 
of  B.^hadncT**  as  it  were,  a  liberty  annexed  to  the  house,  and  was  not  de- 
right  of  way  stroyed  by  the  alienation  of  the  acre  and  pool,  although 
over  A.  to  fetch  there  was  no  special  reservation  of  it,  and  although  the  house 
poTJfth"ca*JS  was  newly  built;  and  cited  2  Cro.  121.  11  H.  7,  25.  Moor, 
and  hones  for  682.  2  Cro.  170.  Hob.  131,  and  took  a  difference  between 
the  use  of  the     an  easement,  which  jwill  not  be  extinguished  by  unity  (1),  and 

ped.  Baldivin  pro  quer"  said,  that  this  case  differs  much  from 

(1)5  Taunt  the  case  cited  in  2  Cro.  121,  for  that  is  of  a  conduit  and 
pipes,  which  is  quodammodo  appendant  to  the  house,  and 
perhaps  would  remain  notwithstanding  the  alienation  of  the 
land  in  which  they  are;  but  this  is  of  fetching  water  in 
[  *  141  J  *  carts,  which  may  possibly  destroy  the  grass,  and  defeat 
the  party  of  the  profits  of  the  land. 

The  Court  seemed  to  incline  strongly  for  the  plaintiff,  and 
gave  judgment  nisi  (a). 

(a)  If  the  conveyance  of  the  house  was  pose  of  repiuring  them.  Cro.  Jac  121. 

such  as  to  pass  to  the  alienee  the  use  of  Moor,  682.   1  Saunders,  321,  322  &,  n. 

the  water  flowing  through  the  pipes,  he  (6).  Dougl.  748. 
might  have  entered  upon  A.  for  the  pur- 

(  C.  162.  )  Hill  v.  Good. 

Continued  from  p.  108.  - 

Jones  argued,  that  a  prohibition  ought  to  be  granted  for 
these  reasons : 

1.  It  is  a  marriage  against  the  general  prohibition,  Levit. 
xviii.  6.  "  Thou  shalt  not  approach  to  any  that  is  near  of 
kin." 

2.  The  very  same  degree  is  forbid,  Levit.  xviii.  16 :  "  Thou 
shalt  not  uncover  the  nakedness  of  thy  brother's  wife ;"  and 
the  wife's  sister  is  as  near  to  the  husband,  as  the  husband's 
brother  is  to  the  wife :  and  the  opinion  of  my  Lord  Coke^ 
2  Inst.  684,  is,  that  those  inparigrddu  are  prohibited,  quia 

X  eandem  rationem  propinquitatis  habent,  &c.     And  although 

the  brother  were  to  take  his  brother's  wife,  and  raise  up  seed 

to  his  brother,  yet  that  is  a  particular  exception,  et  exceptio 

probat  regulam  in  cctsibus  non  exceptis. 

Pottt  p.  154.  Obj,  And  whereas  it  is  objected  from  the  18th  verse,  that 

the  forbidding  the  taking  of  a  wife  to  her  sister  to  vex  her  in 
her  lifetime,  was  a  clear  implication,  that  after  her  death  it 
was  lawful: 

Ans,  "  Sister"  there  is  intended  any  other. woman,  for  it  is 
used  to  signify  any  thing  of  a  like  nature,  JSaeA.  xvi.  "  Sodom 
is  thy  sister,"  &c.,  and  so  this  text  is  used  against  polygamy ; 
and  the  contrary  practice  amongst  the  Jews  is  supposed  to  be 
by  dispensation,  for  the  multiplying  of  that  nation.  Mai.  ii.  14. 
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3.  The  act  of  32  H.  8,  reciting  the  grievances  by  the  pope's 
prohibiting  those  that  were  not  prohibited  by  the  law  of 
Ood,  instances  in  cousin-germans,  which  is  a  more  remote 
degree  than  this. 

4.  That  act  doth  not  say  that  it  shall  be  lawful  for  all  to 
marry  without  the  Levitical  instances /but  degrees  ;  and  so  in- 
cludes parent  gradum, 

5.  It  is  prohibited  by  the  apostoUc  canon.  * 

6.  By  tne  lUiberian  council  held  anno  310,  Canon  16.  Vaugh.  315. 

7.  By  the  canons  prima  JacoK, 
Mamardpro  quer'  argued  that  it  was  lawfuL 

U  Because  it  is  none  of  the  instances  in  the  Levitical  pro- 
hibitions. 

♦2.  This  marriage  is  not  'Contr a  Jus  naturae,  for  Jacob  [  *  142    ] 
married  two  sisters,  and  was  not  reproved.  Po*t,  p.  154. 

Our  Saviour  reproving  plurality  of  wives  tells  them  ab 
initio  nonftdt  sic;  but  it  cannbt  be  said  so  here ;  and  where 
it  was  lawfiil  at  first,  and  is  not  since  prohibited,  it  is  lawful 
still.  And  Ghrotius  is  not  authority  in  the  point,  for  his 
opinion  is  against  the  marriage  of  cousin-germans,  which  all 
allow  to  be  lawful  with  us.  And  though  the  marriage  of 
the  sister  be  prohibited,  LeviL  xviii,  9.  Deut.  xxvii.  22,  yet 
that  is  expressed  to  be  a  natural  sister ;  and  there  is  not  a 
parity  of  reason.  Besides,  it  was  not  intended  that  this 
should  be  extended  farther  than  the  letter ;  for  the  statute 
says,  that  the  freedom  allowed  by  the  law  of  God  ou^ht  to 
be  most  sure  and  certain;  and  if  a  parity  of  reason  snould 
be  admitted,  there  would  be  no  certainty. 

And  as  for  the  canons  alleged,  that  will  not  alter  the  case ;  Pott,  p.  I7i. 
for  they  cannot  repeal  an  act  of  parliament.  And  he  said, 
that  the  prohibition  in  the  18th  verse  cannot  be  intended  of  ^ 
plurality  of  wives,  for  then  it  could  not  have  bten  dispensed 
with ;  and  we  find  that  Moses  did  permit  plurality  of  wives 
to  the  Jews;  which  he  could  not  have  done  if  it  had  been 
against  the  express  law  of  God. 

FaugJum^  Chief  Justice^  desired  them  to  take  notice  of 
three  things, 

1.  Thip  was  a  lawful  marriage  before  the  Levitical  law  (1),   (i)  AccVaugh. 

2.  The  general  prohibition  in  the  6th  verse  will  make  no-  236-7. 
thing  in  the  case ;  for  by  the  same  reason  it  may  be  extend- 
ed adinfinUum;  but  that  was  it  which  gave  the  pope  a  co- 
lour to  dispense  as  he  did. 

3.  That  the  Levitical  law  would  not  have  bound  us,  if  it  The  Levitical 
had  not  been  for  the  act  of  parliament.  Et  «c  adjoumatur  ^^^^^^^^ 
^  Term.  Pasch.  [Continued,  post,  p.  152.]  but  for  an  act  of 

parliament.    Ace.  S  Vent  16, 20. 

Hill  «?.  Browne.  (  C.  163.  ) 

A.  AND  B.  were  bound  in  a  bond  to  C.  for  the  payment  of  .^•*^-  *1|*^ 

^   "^  bound  to  C.  for 
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payment  of  mo-  $!0/.  at  a  Certain  day.  A.  covenants  with  B.  to  save  him 
r^A  \T^^h  ^^'^™^^^^  fr^™  *hc  s*id  bond.  B.  brings  an  action  of  cove- 
hanniess  from  n^nt;  and  alleges  for  breach,  that  C.  sued  him  in  the  Ex- 
the  bond,  ex-  chequer  upon  the  said  bond,  and  had  judgment  against  him ; 
wl^Jfbi"suit     "^^^       ^^^^  "^*  ftUege  that  A.  did  not  pay  the  money  at  the 

and  recovery  by  ^^Y* 

c.  against  B.  It  was  urged  for  the  defendant,  that  for  all  appears,  the 

upon  the  bond,  money  might  be  paid  at  the  day ;  and  then,  though  C.  did 
[  .*  143  ]  *sue  B.  and  recover,  yet  it  was  no  breach  of  the  covenant, 
Faughan,  c.  J.  because  the  suit  was  tortious ;  and  the  covenant  shall  not  be 
*^Zu  c  121  extended  to  save  harmless  from  wrongs,  and  therefore  he 
145.  '  '  ought  to  have  averred  that  the  money  was  not  paid  at  the 
Po#/,  c.  612.     day. 

6  Viner,  449.  ]g^^  ^^  ^.j^  Other  side  it  was  said,  that  there  is  a  great  dif- 
ference between  a  general  covenant  to  save  harmless  (for 
that  shall  be  intended  only  against  lawful  wrongs)  and  to 
save  harmless  against  a  particular  person,  for  that  is  against 
Ante,  c.  152.  tortious  as  well  as  rishtful  acts.  Hob.  35.  Besides,  it  can- 
not be  intended  that  the  money  was  paid  when  it  is  set  forth 
that  C.  sued  and  recovered. 

But  Faughan,  Chief  Justice,  said,  the  books  did  general- 
ly make  a  difference  between  a  general  saving  harmless, 
and  when  it  is  against  a  particular  person;  but  he  did  con- 
ceive there  was  none  at  all;  for  the  reason  was  the  same  in 
.  both,  which  is,  that  when  a  man  is  wronged,  the  law  gives 
him  his  remedy,  which  holds  as  well  against  every  body,  as 
against  a  particular  person :  but  the  other  Judges  were  of 
a  contrary  opinion,  and  gave  judgment /^o^u^r',  Faughan 
being  gone  into  parliament. 

(  C.  16.4. )  Ward  i?.  Sharpe. 

A  writing  wiu  J.  H.  being  seiscd  of  Black  Acre,  lyins  sick,  sent  one  for 
*"**"? th  *  ^*"  *^  draw  notes  in  order  to  the  making  of  his  will;  the  words 
tradon  suffi^  of  the  notes  were,  Black  Acre  to  J.  H.  and  his  heirs ;  and 
dentiy  appear ;  after  Several  parcels  so  devised,  concludes,  and  he  that  hath 
^though^th«re  „jy  jgnd,  &c.  shall  be  a  butcher,  and  so  dies,  leaving  no 
#or3i  rfd'evise.  Other  wiU  besides  those  notes  (1).  This  being  found  by  spe- 
8  Vcm.  467.  cial  verdict,  it  was  argued  by  Serj.  Hard,  pur  le  devise  quer* 
Com.  Dig.  De-  that  this  was  a  good  devise  of  Black  Acre,  for  these  reasons : 
^)  This  was  ^^  When  a  man  doth  lie  in  extremis,  he  is  inaps  ccnsilii; 
before  the  Stat  and  the  law  will  make  out  his  intentions  without  the  usual 
of  Pniud..         ^ords.    Moor,  81.   Cro.  EUz.  31.  Dyer,  72.   1  And.  7,  34. 

He  agreed,  that  if  a  man  declared  it  to  be  his  will  that  A. 
should  have  his  lands,  and  another  writes  it  without  his  con- 
sent, that  this  will  not  be  good.  Cro.  Eliz.  100.  3  Leon.  79. 
And  here  the  testator  did  afterwards  declare  this  to  be 
his  will,  which  amounts  to  a  newpubUcation.  44  Ed.  3,  38. 
43  Ass.  pi.  36.  Dy.  142  b.  Cro.  Eliz.  4«2,  403.  Moor,  853, 
404. 
[  ♦  144.    ]_    ♦That lands  shall  pass  in  a  will  by  their  reputed  names, as 
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vents  and  services  by  the  name  of  a  manor,  &c.  VMe  10  Co. 
188.  3  Leon.  165.  2  Leon.  41,  120.  Noy,  35.  3  Co.  20. 
Style,  301, 307,  319.  1  RoH.  611.  2  Cro.  104.  9  H.  6,  7. 

Turner  pro  def\ — Lands  passed  not  by  will  at  the  com- 
mon law,  and  it  [ihei/]  ought  not  now  to  pass  without  sufficient 
writing  and  certain  expression.    2  Inst.  111.  Hob.  32. 

And  here  this  is  altogether  insensible,  for  here  is  no  word 
to  pass  the  estate,  scil.  "  I  give,"  or  "  will,"  or  "  bequeath;" 
and  this  is  like  the  case  of  Bowman  and  Bilbank,  Trin.  13 
Car.  2,  in  B.  R.  where  one  Cauly  being  seised  of  a  house  in 
Newcastle,  lying  sick,  and  being  asked  now  he  woidd  dispose 
of  his  estate,  cried  (2)  "  All  to  my  mother,  All  to  my  mother,"   (2)  The  word* 
which  was  written  in  his  hfetime,  and  yet  resolved  that  no-  ''«*>  "igive 
thing  passed;  and  where  the  words  are  senseless  nothing  ^er"&c.?Lev. 
passeth.  Style,  240.     And  if  it  be  intended  that  he  did  think  isoJ  T.Ray.  97. 
to  reduce  it  to  form,  and  put  it  in  significative^  words,  yet  if  ^*^  iBro.c.R. 
he  die  before  it  is  done,  aU  is  void;  and  in  the  case  in  Dy.  sgslgf  ^**^^' 
72,  there  the  notes  were  reduced  to  a  formal  will  before  the 
devisor  died.     But  to  that  it  was  answered  by  Windham  Plow.  345. 
and  ElUSf  that  in  the  case  in  Dyer,  the  reducing  the  notes 
into  a  formal  will  (which,  was  never  read  to  the  testator)  made 
no  alteration  in  the  case,  but  there  the  lands  passed  by  the 
notes. 

And  the  Court  said,  although  there  were  no  words  of  will 
or  devise,  yet  when  he  concludes,  "  He  that  hath  my  lands 
.shall  be  a  butcher,"  there  the  word  *^  hath"  did  sufficiently 
declare  his  intention;  and  thereupon  gaVe  judgment  for  the 
plaintiff,  nid. 
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Smith  v.  Burton.  (  C.  165.  ) 

The  plaintiff  declares,  that  he  and  all  the  occupiers  of,  &c.    a  commoner 
had  used  to  have  common  in  Black  Acre,  and  that  die  defend-  cannot  bring  an 
ant  had  a  close  next  adjoininii:  to  the  common,  and  that  the  ^J^^^  ®^.  '^® , 

_  _  ,  •         _  o_        _  _         '  ,      _  Case  asamst  tiie 

fences  were  out  of  repair,  and  that  he  ought  to  repair  them,  owner  of  a  dose 
but  did  not,  whereby  he  durst  riot  use  his  common  for  fear  contiguous  to  the. 
his  cattle  should  trespass  upon  the  defendant.  Resolved,  J^*^?"'  ^  "^* 
that  it  was  no  sood  cause  of  action ;  for  if  his  cattle  had  f^ces  "whereby 
trespassed  upon  him  through  his  own  boundsi  he  might  have  the  plaintiff  was 
justified  ^a).  Another  exception  taken  to  the  declaration  "fraidtousethe 
was,  because  he  hath  not  entitled  himself  to  the  common ;  ^^  catde  should 
for  a  man  cannot  prescribe  in  occupiers  for  common;  but  trespass  on  the 
that  the  occupiers  have  used  to  repair  the  fences  is  good  defendant's 
enough,jper  Vaughan{b),  But,  p^JSFa2t{i£7m,Serj.  it  was  ad-  Browniow  Red. 
judffi&d  in  the  King  s  Bench,  that  to  prescribe  for  comm<Hi  6s.  f.n.b.128. 
in  the  occupiers  is  good  enough;  because  a  lessee  for  years,  (*'^  '"^x 

(«)  Lutw.  1357.  Winch.996.     (fr) Com. Dig. Haider.  8 M. SSL  3TeriDBcp.7M.     ^ 

k2 
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that  ought  to  have  common,  may  come  to  his  estate  under 
so  many  assignments,  that  he  may  not  be  able  to  know  where 
the  fee  is  to  make  his  prescription.  But  for  the  first  reason 
judgment  was  arrested  (c). 

(c)  In  an  action  on  the  Case  for  the  common  by  reason  thereof.     But  it  is 

disturbance  of  the  plaintiflfa  right  of  com-  otherwise  in  a  plea  of  justification  by  a 

mon,  itjs  unnecessary  to  state  any  title  commoner,  or  an  avowry  damage  feasant 

to  the  common  by  prescription  or  other-  2  Ld.  Ray.  1230.  8  Term  Rep.  7  IS,  and 

wise,  but  merely  to  allege  a  possession  the  notes  to  MeUorv.  Spatenum,  1  Saund. 

of  land  by  the  plaintifl;  and  a  right  of  346.  2  Saund.  113  6.  n. 

I     146     }  » 

(  C.  166.  )  Mexton  r.  Brand. 

Whether  a  re-  The  plaintiff  declares  of  a  lease  mieule  the  10th  of  January, 
iM^d^l^ici^  AaA^Mf  a  primo  Jan\  by  virtue  whereof  he  entered,  and 
licet,  maybe      that  the  defendant postea,  sciL  primo  Jian\  ejected  him. 
rejected?    ,  It  was  moYcd  by  Maynard  in  arrest  of  judgment,  that  the 

Cro.  Jac  811.  declaration  is  repugnant,  because  the  ejectment  is  laid  be- 
fore the  lease  made ;  for  the  lease  is  made  the  10th  of  Janua- 
ry and  the  ejectment  laid  the  first;  but  the  question  is,  if  the 
SciUcet,  being  repugnant,  be  not  void  (a) ;  and  he  cited  2 
Cro.  96.  Cro.  Eliz.  702.  Yelv.  93.  Adjoumatur. 

(a)  Thatitis  void/  see  1  Salk.  325.  GUb.  Com.  Pleas,  131-2.  Com.  Dig.  Plead. 
C.  28.  5  East,  255.    Buller,  N.  P.  106. 

(  C.  167.  )  Carter  v.  West. 

A  declaration  The  plaintiff  declares,  that  Frances  Ford  et  Elizabetha  dir 
in  qcctment  miserunt^  and  put  no  surname  to  Elizabetha.  And  after  a 
mise  by^two  *'  vcrdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment, 
persons,  without  that  this  declaration  was  altogether  uncertain ;  because  here 
a  surname  to      ^^s  a  joint  demise  declared  upon,  and  no  surname  to  one  of 

one  of  them,  is     .  i  "^  .  •  *■ 

badforuncer.     the  parties. 

tainty.  Co.  Lit  It  was  objected,  that  Elizabetha,  without  a  surname,  should 
p"*  ^^^(P^'  ^®  *s  if  she  had  not  been  named,  and  so  it  should  be  intend- 
9  Vinf  347.        ed  to  be  all  demised  by  Frances. 

But  it  was  answered,  that  declaring  upon  a  joint  demise, 

he  must  derive  the  title  from  them  both,  and  if  this  should 

be  admitted,  here  would  be  a  wrong  to  Elizabeth ;  for  Frances 

39^  ^aun^"^''  wouW  rccover  the  whole  (1),  and  the  tenant  must  be  tenant 

i20.3Camp.i90  to  hcT  Only.    And.  pet  tof  Cur"  it  is  naught  for  the  uncer- 

A  letter  of  at-  tainty;  and  therefore  judgment  was  arrested. 

an™  Thonis^*        It  was  said  to  have  been  often  adjudged,  that  if  a  letter  of 

without  a  sur-    attorney  be  made  to  J.  S.  and  Thomas,  without  a  surname, 

name,  is  void,      it  is  Void« 

lRoL289.  Cro.  ^  - 

EI.  153.  ^ 

(  C.  168.  )  WiTTERONo  P.  Blany. — ^In  C.  B. 

Continued  from  p.  110. 

Whether  a  set.  Xhe  question  was,  whether  a  Sci.fa.  would  go  against  ter- 
"Siants  b8u«"  tenants  into  Wales?  And  in  order  to  the  explaining  of  the 
into  Wales!       law  in  this  case^  it  was  observed  by  Faughan,  Ch.  J.  that 
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the  conquest  of  Wales  was  not  till  1^  Ed.  1,  and  before  lUoU.  133. 
that  time  it  was  certain  the  Courts  of  Westminster  had  "^^^  ^  ..^    n 
jurisdiction  to  reach  thither :  and  then  there  was  an  •  absolute  [       1*7     J 
submission  de  alio  et  basso  (l)  to  the  jurisdiction  of  the  (i)  Vaugh.  399. 
Crown  of  England ;  and  by  the  statute  of  Rutland  (a),  (not  oSre,!Ifri23, 
printed))  it  was  incorporated  to  England,  and  then  they  were  „.  sth  edit 
subject  to  laws  made  by  the  paruament  of  England,  but 
not  unless  they  were  particularly  named  (2);  and  by  the  sta-  (2)Vaugh.400, 
tute  of  Rutland  king  Edward  I.  had  power  to  alter  their  *i*; 
laws,  but  that  power  was  personal  to  him  (3),  and  did  not  (3)Vaugh.403. 
extend  to  his  successors ;  but  none  of  all  this  gave  power  to 
the  Courts  of  Westminster  to  send  process  into  Wales. 

The  next  statute  considerable  is  27  H.  8,  26,  which  unites  Vaugh.  414. 
Wales  to  England,  and  enacts  that  lands  shaU  descend,  &c.  ^^"^^  1239. 
by  the  laws  of  England. 

And  since  that  time  Wales  is  bound  by  the  laws  of  Eng-   since  27  Hen. 
land  without  particularly  namuig  of  it,  though  the  custom  be  e'^^^i^^^*"*^^^^^ 
generally  particularly  to  name  it:  by  that  statute  it  was  di-  ^^  ^aies  with- 
vided  into  counties,  and  divers  lordships  marchers  were  by  out  naming  it. 
it  united  to  EngHsh  counties,  as  Monmouth,  &c.  and  these  ^^fearring- 
are  in  all  respects  EngUsh  counties,  and  writs  go  there  as  to  ^^^f^  obs.  p. 
any  other  parts.     But  for  the  other  Courts  he  takes  notice,  16O,  n.  (0). 
that  by  reason  of  their  remoteness  it  was  inconvenient  for 
them  to  attend  the  Courts  at  Westminster. 

The  old  books  do  occasion  many  mistakes,  because  they  J^^^^^tl^'^^ 
take  no  distinction  between  the  lordships  marchers  and  the  39^xhcioaL ' 
principality  of  Wales;  whereas  18  Ed.  2.  Fitz.  Assi.  382,  it  Dig!  lib.  7,  c.  2. 
is  said  to  be  ordainedby  actof  parliament,  that  if  any  question  ^°"*-^*»-  ^^" 
did  arise  upon  the  lordships  marchers,  it  should  be  tried  in  cra  Car.  445. 
the  next  county  (6).  .    th  k*    ' 

In  Calvin's  case  it  appears,  that  the  king  may  send  his  ^^^^^y 
Brevia  mandatoria  into  any  part  of  bis  dominions,  but  it  is  writs,  not  reme- 
not  so  of  Brevia  remedialia  (c).  dial,  issue  into 

^  '  every  part  of, 

the  dominioi 

(a)  The  ttalutmi  WdUia,  .12  Ed.  1,      But  see  Hargr.  Law  Tracts,  390.    That  ®^^«  ^^"^^ 
made  at  Rothelan  or  Rhudhlan  in  Flint-     the  trial  in  the  next  English  county  is 

shire,  is  not  to  be  confounded  with  the  at  common  law,  see  jR.  v.  Cowle,  uhi  ni- 

ttatnte  of  Rutland,  10  Ed.  1.     The  er-  pro,  p.  859.     Gilb.  C.  P.  88,  2d  edit, 

ror  in  1  BL  Cora,  is  noticed  in  the  edition  Hardr.  66,  120.  Moor,  70.  Bro.  Cinque 

by  Christian,  and  possiblyoriginated  in  the  Ports,  pi.  8.  ILr.' Harris,  3  Burr.  1333. 

report  of  Vaoghan's  Argument,  Vaugh.  p.  2SaL  651.  Com.  Dig.  Action,  N.  2. 

399.  See  Barrington's  Obs.  p.  115,  120.  (c)  On  this  distinction  of  writs,  see 

5th  edit.     Whether  this  be  an  act  of  Vaugh.  401,  290.  Style  Pr.  Reg.  656-7. 

parliament  or  not,  see  Vaugh.  399,  414,  Moor,  804.  Anon.  1  Ventr.357.    Writs, 

415.  Barrington's  Obs.  120.  Hargr.  Law  not  ministerially  directed,   (sometimes 

Yracts,  391.    Campbell  t.  Hall,  Cowp.  called  Prerogative  Writs  because  they  are 

210,  and  the  remarks  upon  the  last  case  supposed  to  issue  on  the  part  of  the  king), 

in  the  2d  iroL  of  the  Canadian  Freehold-  such  as  writs  of  mandamus,  prohibition, 

6r.  habeas  corpus,  certiorliri,  &c.  may,  upon 

(b)  See  Vaugh.  403-4,  408-9.  The  a  proper  cause,  issue  to  every  dominion 
notion  of  a  lost  act,  which  originally  of  the  Crown  of  England.  But  to  fo- 
gave  birth  tp  the  jurisdiction  of  the  Eng-  reign  dominions  which  belong  to  a  prince 
lish  Courts  in  Wales,  has  been  treated  who  succeeds  to  the  throne  of  England, 
as  unfounded.  R.  v.  Cowle,  2  Burr.  853.  as  Scotland  or  the  Electorate,  the  Court 
Goodright  v.  Williams,  2  Mau.  &  Sel.  of  K.  B.  have  no  power  to  send  any 
274-5.     R.  V.  Atkos,  8  Mod.  140-5.  writ  of  any  kind.    Nor  will  they  exert 
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Error  Kes  upon  A  writ  of  error  will  lie  of  a  judgment  given  in  any  place 
riv^n^Tany  ^^^^^  king's  dominions,  and  so  it  may  be  a  Cap.  Utlagatum$ 
partoftiie^do-  and  they  did  formerly  go  to  Gascoigne,  Guien,  Callis,  &c. 
minions  of  the  for  it  would  be  Strange,  if  a  man  should  be  outlawed,  and 
2Mr"402^c*om;  ^*^®  himself  in  the  king's  dominions,  and  that  the  king  should 
Dig!  Pleader,  "  ^^^  hsive  Dower  to  reach  him ;  but  he  said  these  must  not  is- 
3B.  3.  9Viner,  suc  out  of  Westminster-Hall  to  the  sheriff  or  other  inferior 

show^^*c  ^82  ^^^®'  ^^  *®  place,  but  must  be  granted  by  the  king  upon  a 
79.   '    '  \    *  special  address  made  to  him,  and  directed  to  him  that  has 

the  chief  command  under  him  {d). 
The  counties        And  this  case  differs  much  from  counties  palatine,  because 

^uiAcd  fi«^""  *^®7  ^^^^  ^^^^  f^^^  ^^  *"^  derived  out  of  England ;  but  it 
Wales.  Vatigh*  will  not  foUow  that  the  laws  shall  extend  to  Wales,  or  Ire- 
418.  4in8t223.  land,  in  the  same  manner  as  they  do  to  these;  for  there  the 

r^*^i!/Q  1  ^^^J^^*  ^*^  ^^^^  *  right  of  action,  which  cannot  be  taken 
L      148    J  *from  him  by  the  king*s  grant;  and  so  it  is  of  the  cinque 

ports,  which  were  once  part  of  the  kingdom  as  the  counties 

palatine  (e).  [Continued,  j>05^,  p.  173.] 

t)ie  power,  e^en  in  cases  inhere  they  418.  Alder  v.  Puisy,  <mtey  p.  12.  4 
have  it,  when  they  cannot  judge  of  the  Inst  223.  1  Lev.  256.  T.  Ray.  206.  2 
cause,  or  administer  relief  upon  it  Per  Saund.  194.  7  Taunt  £33.  Cora.  Dig. 
Mansfield  in  iL  v.  CofoUf  2  Burr.  855,  Franchises,  B.  3.  Hargr.  Law  Tracts, 
856.  p.  lis.  The  obscr ations  of  Vaughan, 
*  '  (<0  As  to  a  eafiUu  ullagabim  into  C.  J.  in  the  above  report  seem  to  con- 
Wa(tt,  seeVaugh.  397,  414.  1  Edw.  tain  the  substance  of  the  argument  print- 
6,  cap.  10.  2  Mod.  13.  Com.  Dig.  ed  at  the  end  of  his  reports  from  notes 
Wales,  B.  2.  "  If  a  man  be  outlawed  in  **  intended  to  be  methodised"  for  de- 
England  and  flee  into  Ireland,  no  eap.  Uvery  in  Court,  see  Vaugh.  395,  In  aurr- 
uUag.  can  follow  him  thither."  CarterBt  gine.  They  were  adopted  by  counsel 
V.  Petty,  cited  from  the  Nottingh.  MSS.  in  the  case  of  Lampley  v.  Thomae,  1 
in  2  Swanston  Rep.  324.  Lord  Vaughan  Wilson,  193,  and  form  the  groundwork 
says,  that  perhaps  by  a  special  manda-  of  the  "  Dlscoune  against  idie  jarisdic- 
tory  i^t  from  the  king  to  his  chief  offi-  tion  of  the  King's  Bench  over  Wales  by 
oer  the  judgment  of  an  English  Court  process  of  lo^o^"  inHazgrave's  Tracts, 
may  be  executed  in  any  part  of  the  Eng-  p.  377.  The  author  of  this  latter  treatise 
lish  dominions.  Vaugh.  419,  420.  Re-  was  Uie  late  Lord  Camden,  see  Butler's 
gistr.  Brevium  Judicial.  £  43,  B.  But  Reminiscences,  p.  141,  3rd  edition.  On 
not  otherwise,  see  Coot  ▼.  XtncA,  1  Ld.  the  jurisdiction  over  Wales,  see  further, 
Raym.  427.  Show.  P.  C.  57.  Carteret  R.  v.  Athat,  8  Mod.  136.  R,  v.  Cowle, 
V.  Petty,  Mpro.  Vaugh.  398.  2  Burr.  850,  &c  4  Evans's  Coll.  Stat 
(e)  That  the  judgments  of  the  king's  75,  note.  Com*  Dig.  and  Viner,  tit 
Courts  may  be  executed  in  counties  pa-  Wales, 
latine  and  the  dn<ine  porti»  see  Vaugh. 


(  C.  169.  )  Marshall  v.  Wisdale. 

Rent  is  reserv-  The  plaintiff  demised  unto  the  defendant  a  house,  yielding 

"**^thoiu^e-  *"^  P^y^*^  10'-  yearly*  without  any  deduction  or  abatement 
duction,  in  re-  of  the  rent  for  or  in  respect  of  any  hearth-money,  parish  du- 
spect  of  parish  ties,  ducs,  taxes  and  assessments,  which  are  already  had, 
tj«es''&c^adc  "'**^®>  rated,  taxed  or  assessed,  or  to  be  had,  made,  rated, 
or  to  be  made,  taxed  or  assessed  at  any  time  during  the  said  term  upon  the 
&c."  Asubse-  plaintiff  by  reason  of  the  said  house;  (and  then  the  act  of 
^"*"'  j^tex°to  P^li*n^€ii<^  A*^t  gives  the  last  tax  is  made,  whereby  it  is  enact- 
be^dby^iand^  ^d,  that  the  landlord  shall  pay  the  tax ;  but  there  is  a  pro- 
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viso^  that  it  shall  not  extend  to  discharge  any  eo^enants  or  lords  with  a  pro- 
agreements  made  between  landlords  and  tenants).  ^iso  taving  co- 
The  tenant  pleads  a  tender  of  91.  and  that  the  other  20s.  "S^^i^^^T"^ 
was  paid  to*the  tax,  (which  by  the  act  the  tenant  hath  pow-*  tenants:  Quare,  . 

er  to  deduct).  .  whether  the  te-  . 

1.  And  it  was  argued  by  GoodfeUou^  for  the  plaintiff,  that  ^^^^^''de  '^. 
this  express  agreement  of  the  defendant  to  pay  all  taxes  shall  under  the  act  ? 
not  be  changed  by  his  implicit  assent  in  parliament;  and  for  i  Ld.  Ray.  820. 
that  purpose  he  cited  Dy.  48,  52,  and  17  Ed-  4,  6,  6,  where  ^.J^^^  ^tSlfes, 

a  man  shall  not  be  relieved  in  such  a  case  against  his  express  d.  ii  East,  lesL. 
agreement ;  and  farther  cited  a  case  of  flaseffbot  and  B.  Bond, 
^ere  it  was  adjudged  in  the  King's  Bench^   1656,  Mich. 
Term,  that  such  a  covenant  was  not  discharged. 

But  here  is  an  express  proviso  in  this  act,  that  it  shall  not: 
extend  to  discharge  covenants  and  agreements  between  lea* 
sor  and  lessee. 

2.  Another  objection  against  the  plea  was,  because  he 
pleads  a  tender,  and  doth  not  plead  it  at  the  place  where  the 
rent -was  agreed  to  be  paid;  and  to  that  cited  4  Co.  7Q»  22 
H.  6,  36.  Dy.  300,  150. 

Wilmotpro  def  said,  that  the  word  parish  shall  extend  to 
dues,  duties,  &c.  and  it  shall  not  be  intended  of  extraordi- 
nary charges  laid  by  parliament;  and  he  said  parish  est 
verbum  gubemans,  and  for  the  restriction  of  grants  cited 
Fitz.  Ass.  371.  Bract.  47.  Fitz.  Feoffinent  and  Faits,  94.  Meaning  of 

Per  JtkinSy  Just. — If  he  had^said  taxes  ordinary  and  ex-  llJiT^traordf- 
traordinary,  and  panted  or  imposed,  or  to  be  granted  or  im-  nary,  ii  Mod. 
•posed,  it  would  nave  been  more  clear,  for  that  would  have  [  *  149     ] 
properly  extended  to  parliamentary  taxes.  239. 

Ellis,  Just. — If  the  words  do  not  extend  to  parliamentary  l  Saik.  221. 
taxes,  they  can  have  no  signification;  for  hearth-money  and  ?f*}\^\%ia 
parish-duties,  &c.  are  to  be  paid  by  the  tenant  without  such  carth.  135. 
a  covenant.  d  Mod.  su. 

But  as  to  that  point,  whether  or  no  this  covenant  was  dis-    ^  ^^^^"  °' 
pensed  with  by  the  act  of  parliament,  they  delivered  noopin-  piead^d'tohare 
ion ;  because  they  all  agreed,  that  as  the  tender  was  plead-  been  made  at 
ed  it  was  naught ;  for  being  to  be  made  at  a  certain  place,  it  *^?  P*»<=«  *P- . 
could  not  be  properly  made  anv  where  else ;  and  upon  that  ment^Co! Ul' 
point  judgment  was  given  for  the  plaintiff.  210.  Bac  -*', 

^       ^  Tender    .flf^ 

Leefe  v.  Saltingston* — In  C.  B.  (  C 1 70  ^ 

S,  a  2  Lev.  104.  1  Mod,  189.  Carter,  232. 

Sir  Rig.  Saltingston  being  seised  in  fee  of  a  farm  callpd    9«  «,    •   . 
W.  Farm,  devised  to  his  wife  in  these  words :  '         ^  .uL^^ 

"And  as  for  W.  Farm,  I  will  and  bequeath  it  to  my  wife  ^'  ^^^' 
durmg  her  hfe,  andby  her  to  be  disposed  of  to  such  of  my 
children  as  she  shall  think  fit."  ^ 

Sir  Richard  dies,  leaving  issue  Richard  and  Philip ;  his 
wife  enters,  and  makes  a  disposal  of  it  to  Philip  the  youncer        ^ 
son  and  his  heu-s ;  Philip  enters  and  dies,  his  heir  enters: 
Richard  brings  ejectment.  ' 


^*^  DE  TERM.  VASCHM,  1674. 

Two  questions. — 1.  What  estate  passed  to  the  wife  by 
this  devise? 

Po*/,  p.  168, 176.      And  it  was  agreed  on  both  hands^  that  she  had  but  an  es- 
tate for  life  in  point  of  interest. 

But  Scroggspro  def  argued^  that  she  had  a  power  to  dis- 
pose of  the  fee  ajfter  her  death,  and  for  that  cited  19  H.  8, 
10.  Moor,  57.  Latch,  9,  19,  134. 

P«<,p.  176.  Waller  pro  quer"  agreed  that  she  had  but  an  estate  for 

life ;  jfor  where  there  is  an  estate  expressed,  the  law  shall 
carry  nothing  by  implication;  and  for  that  cited  Dy.  26  b. 
Moor,  593.  N«  803. 

But  the  great  question  was,  what  estate  she  should  have 
power  to  dispose  of?  And  he  held,  she  could  dispose  of  no 
more  than  an  estate  for  life ;  and  his  chief  reason  was,  be- 

Post,  p.  177.      cause,  if  the  testator  himself  had  in  his  will  said,  ^^I  disposeof 

W.  Farm  to  Philip,"  he  should  have  had  but  an  estate  for 
life ;  for  words  that  disinherit  an  heir  ought  to  be  clear,  as 
it  is  held  Cro,  Car.  639.  [Post,  p.  164.  Ante,  p.  11.] 

The  cases  by  him  cited  were  Bro.  Estate,  78.  6  Co.  16.. 
Moor,  852.  1  Roll.  834.  Cro.  EUz.  52,  5*  1  Leon.  224. 

[    *  150    ]      *  And  this,  he  said,  differs  from  the  case  of  Daniel  and 

Upton  in  Latch,  for  there  it  was  to  dispose  of  at  will  and 
pleasure. 

Poti,  p.  177.  If  a  man  do  cUsponere,  dare  et  vendere  such  a  farm,  it  shall 

be  intended  an  estate  in  fee;  but  if  it  be  dare  only,  it  is  for 
Ufe.  Moor,  103,  303.  2  Roll.  784.  Adjoumatur.  [Continued^ 
posty  p.  163.] 

^       *  '    '  Semb,  S,  C.  Brooking  v.  Jenningt^  1  Mod.  174. 

If  an  executor  Debt  upon  a  bond  of  500/.  against  an  executor  durante  mi^ 

administeredthe  -^  executor  duvonte  winoTe  ostcUe  of  A.  beingsued,  pleads 
assets,  and  paid  Plene  administravtt.  And  upon  a  special  verdict  the  case 
to  th**  '"'^^"^  was,  that  he  had  paid  several  debts  upon  contract  and  lega- 
offuUage^eb  ^^^^5  ^^^  ^^r  the  rest  of  the  goods  he  had  paid  and  deliver- 
not  chargeable  cd  them  to  A.  who  was  comc  of  full  age ;  and  it  was  also 
to'credhora:  and  found,  that  the  tcstator's  personal  estate,  which  he  had  in 
fws'^^t^r  JL-  l^is  hands,  was  of  the  value  of  2000/.  that  he  had  paid  1000/. 
der  a  general  in  debts  and  Wacics,  and  that  he  had  accounted  with  A. 
plea  of  pfeiwod-  and  had  paid  to  hun  92/. 

!JS^,'^?i3,  *•  The  Court  did  seem  to  agree,  that  if  an  executor  rfw- 

note  (a).   '       ronte  niinore  atate  do  pay  debts  as  an  executor  ought  to  do, 

.  and  for  what  remains  in  his  hands,  if  he  accoimt  K>r  it,  and 

deliver  it  over  to  the  heir,  [executor?],  that  he  shall  not  be 

chargeable  to  any  of  the  creditors. 
If  an  executor  2.  Three  Justiccs  did  seem  to  agree,  that  if  an  executor 
durante  mmori-  durante  minore  ictate  commits  a  devastavit,  and  then  obtains . 
«k!^ri^*ttnd  ^  release  from  the  heir,  [executor?],  being  come  of  age,  that 
obtains  a  release  this  will  not  sccure  him  against  the  creditors,  who  had  once 
from  the  exe-  a  right  of  actiou  attached  in  them,  which  shall  not  be  devest- 
fuiuge[  yet  he  ^^  ^X  ^^^  release ;  for  perhaps  he  may  be  worth  nothing,  and 

so  the  creditors  will  be  without  remedy. . 
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But  VaughandiibitaMrit,  because  when  the  heir  [executor  f]  remains  liable  ta 
being  come  of  age  releaseth^  (if  the  executor  durante  minore  creditors  (a). 
iBtate  had  was^d),  he  himself  becomes  Uable  for  the  value. 

But  here  they  agreed  could  be  no  devastavit,  though  lega-  It  is  no  waste 
ciefe  were  paid  before  debts  upon  bond,  because  the  ^s^^of  ^^J^  ^®^®' 
the  testator  was  sufficient  to  pay  all.  where  the  esute 

^  AthmSy  Just,  questioned  wnether  this  matter  miffht  be  is  sufficient  to 
given  in  evidence  upon  a  Plene  administravity  or  whether  he  P»y  »*^- 
should  not  have  pleaded  the  special  matter. 

But  to  that  it  was  answered  by  Vaughan,  nemine  contra^   Whenever  an 
dicente,  that  he  always  took  it  for  a  general  rule,  that  when  ^^^t^^" 
an  executor  or  administrator  had  done  what  they  ought  to  d^whiu  he 
do,  they  may  plead  Plene  adminisirav\  and  give  the  special  ought  to  do,  and 
matter  in  evidence ;  but  when  judgments  are  due,  and  bonds  ^*"  "®  8°®^  " 
*  sued,  they  cannot  give  that  in  evidence,  but  must  plead  it,  [   *  161    ] 
because  the  goods  to  satisfy  are  in  their  own  hands,  and  so  his  hands  to  be 
not  properly  administered,  though  hable  to  the  judgment.      administered,  he 

Baldwin  pro  def  cited  2  Brownl.  144.  Hob.  266.  1  Rofle,  "^^l^^^ 

^  1  •  Semb.  But  when 

he  has  assets  which  are  liable  to  higher  creditors,  he  must  plead  specially  (6). 

(a)  Distent,  Faughan,  C.  J.  aee  S,  C.  1  But  see  Bac.  Ab.  Executors  and  Admi- 

Mod.  175.  andseePocAwon's  case,  6  Co.  nistrators,  (B)  2.    Com.  Dig.  Adminis- 

Latcb,  160.   Noy,  86.   Sid.  57.    1  Keb.  tration,  F.    3  Atk.  604. 

114,  157.  Hob.  265-6.     BuU.  Ni.  Pri.  (6)  IMod.  174.  3  Lev.  114.  1  Wms. 

144-5.    Com.  Dig.  Pleader,    2  D.  1 1.  Saund.  333  a.  n.  (8). 

Parsons  v.  Mayesden.     '  (  C.  172.  ) 

Semb,  S.  C.  Parten  v.  Bateden,  I  Mod.  213.  Fid.  11  Viner,  220. 

The  case  was,  B.  is  made  executor,  and  after  the  testator's    An  executor 
death  he  takes  several  of  the  goods  of  the  testator  into  his  ^®*  8*^*  ^^ 
hands,  which  he  pleads  he  did  pro  salva  custodia  of  them ;  gafe  custody  ^^ 
and  then  before  action  brought  he  refuses  the  executorship  only:  qnuere, 
before  the  ordinary;  whereupon  administration  is  granted  ^Je*l»er tMs act 
to  C. ;  also  before  action  brought  he  delivers  these  goods  over  m^  frrai*aiicr- 
to  C. ;  and  all  this  appeared  upon  the  pleading.     The  ques-  wards  refusing 
tion  was,  whether  this  taking  of  the  goods  into  his  hand  be  ^^^^  ^e  ordi- 
not  such  an  administering  as  should  conclude  him  afterwards  ^'^^^^^ 
to  refuse. 

1.  And  it  was  argued  by  Jcnes,  that  it  should:  and  first    ^*^^" 
he  held,  that  when  an  executor  hath  once  administered,  he  mini^ered  he' 
cannot  afterwards  refuse,  but  shall  be  still  liable  to  the  ere-  can  no  longer 
ditors  for  the  goods  that  were  in  his  hands,  notwithstanding  'bf**'i^**  ^" 
the  ordinary  grants  administration  to  another;  quod  nonfutt  although  ad^ 
negatum;  and  for  that  he  cited  9  Ed.  4, 33,  47.  Bro.  Exec,  ministration  be 
90.  9  Co.  37b.  Plow.  280.  36  H.  6,  7.  ^      S^^"" 

2  Qucest.  Whether  this  shall  be  such  an  administration  as  cmm  in  which 
he  cannot  after  refuse?  And  first  he  agreed  that  in  some  cases  a  man  may  in- 
a  man  may  meddle  with  the  ffoods  of  the  testator,  and  yet  ^nnc^die  with- 
shall  not  be  an  executor  by  it.  ^  "^^f^ "" 

(a)  Fid. Noy's Max.  102-3.  Godolph.  Touch.  488.  llVmer,209.  AnU^^lZ. 
M,  94,  101.  Wentw.  Executors,  *  173.  (6)  1  Mod.  814^  Wentw.  Executors, 
2  BL  Com.  507.-  8  Brownl  187.   Shep.     p.  39.  FonbL  Eq.  B.  4,  P.  2,  c.  1,  §  8. 
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I.  As  to  pay  funeral  charges.  21  Ed.  4,  5.  21  H.  6,  20. 
.     Dy.  ^5&  a.  20  H.  7,  5  (c). 
(i)Wentw.i73.      2.  To  meddle  with  the  goods  by  virtue  of  letters  ad  coUx*' 
i^y- 1««'  gewd'  from  the  ordinary.  10  H.  7,  15,  28  (1). 

(2)  Wentw.  3.  When  a  man  is  made  executor  by  a  wfll,  which  is  after 

173-^5.  5  B.  &    revoked,  and  meddles  by  virtue  of  that  will.  Dy.  166, 167  (2). 

4.  Per  Serj.  Hard. — ^Taking  them  as  servant  to  another. 
W  How^v.  EU  38  Ed.  3,  20.  Cro.  EKz,  858  (3). 

2TermRcp  97       ^*  Meddling  with  goods  as  supervisor  or  coadjutor.  Dy. 
'  166.  Swinb.  6  Pt.  93,  94.. 

But  here  Jones  said,  when  he  takes  the  goods  generally, 

being  named  executor,  it  shall  be  intended  that  he  takes 

jthem  as  executor.     8  H.  6,  36.   20  H.  6,  1  b.   11  H.  4,  83. 

21  Ed.  4,  5.  Cro.  Eliz.  810.  * 

[  *152   ]       *  And  when  a  man  hath  once  made  himself  executor  of  his 

Pottt  c.  288.      own  wrong,  by  meddling  with  ^oods,  though  administration 

2  Term  R.  100.  ^^  afterwards  granted  to  himself,  or  to  another,  it  shall  never 

be  in  his  power  to  purge  the  wrong.  Cro.  Eliz.  102,  365. 
5  Co.  33. 

And  the  right  of  an  executor  in  the  testator's  goods  is  by 
reason  of  the  testament,  and  not  of  the  probate ;  and  tliere- 
%       fore,  when  being  named  executor  he  tsukes  goods  into  his^ 
hands,  the  law  shall  construe  it  in  him  as  executor. 

Hard,  pro  def. — rWhen  it  appears  upon  the  pleading  that 

he  took  them  pro  salva  ctistodia,  and  so  admitted  by  the  de- 

(4)  Godoi.  93.  murrer,  this  is  opus  charitatis  (4)  to  preserve  the  testator's 

Noy'8  Max.  p.    estate ;  and  the  law  will  construe  actions  according  to  the  in- 

^^^■^-  tention  of  the  parties.  21  H.  7,  13.  20  H.  7,  2.  Fitz.  Joind. 

Where  a        en  aid,  10.     He  admitted  that  a  general  taking  would  have 

person,  named    amounted  unto  an  administration.  5  Co.  33  b.  21  Ed.  4,  6. 

dw  testator's^*       ®^  where  a  man  takes  without  any  just  right;  as, 

goods  generally,       1.  By  a  Commission  ad  vendendum,  for  the  ordinary  can 

tended  t^b^an  ^^^  ^^^^  ^^^^*   ^^'  ^^^'  ^^' 

administration^      ^"  ^Y  virtue  of  a  fraudulent  gift  (5).  13  H.  4,  6,  8.     But 

Post,  c.  282.      when  he  takes  to  keep  them  safe,  it  is  a  work  of  charity,  and 

(^)  ^^®""      there  is  no  difference  when  the  taking  is  by  an  executor 

Rep.  587.         ^^j  ^j^^^  ^^  another  (d).    1  Leon.  154.  Cro.  EHz.  680,  858. 

Yelv.  184.  2  Cro.  25.  3Bulst.  120.  1  Bulst.  176. 

(e)  Wentw.  Executors,  173-4.  OodoL  The  doctrine  however  in  that  law  ap- 

94.  Garth.  104.  Skin.  274.  ISVes.  296.  pears  to  have  applied  only  to  acts  of  in- 

(<0  Those  acts  of  administration  which  termeddling  by  persons  who  were  other- 

in  an  executor  amount  to  an  acceptance  wise  entitled  to  succeed,  and  with  this 

of  the  o£Bce  and  preclude  him  from  af-  limitation  it  still  prevails  in  Scotland  in 

terwards  refusing  it,  will,  in  the  case  of  the  succession  to  kerUable  rights.  Ersk. 

a  stranger,  make  him  an  executor  de  Inst  B.  3,  t  8,  §  38.  and  t  9,  §  25. 

ton  tort,  Godolph.   O.  Leg.  100.  Shep.  Mackenzie's  Instit  207.  With  respect  to 

Touchstone,  p.  467.    Bac  Abr.  Execu-  moveables  the  law  of  that  country,  as 

tors,  (E),  10,  2  Vol.  406,  5th  edit.   Sed  with  us,  extends  the  rule  to  the  case  of 

vJc{.  WentworthExors.  p.  41.     The  acts  H^otw  tn<ro09fSfo»  by  strangers;  hav- 

are  in  general  similar  to  those  wMch  in  ing  for  its  object  the  security  of  credit- 

the  Roman  law  amounted  to  a  gesiw  pro  on,  and  protecting  by  its  penal  conse- 

Juerede  and  implied  an  irrevocable  en-  quences  a  species  of  property  naturally 

gSgement  qn  the  part  of  the  heir  to  %  npore  exposed  to  fraudulent  appropria- 

aooept   the   succession.  Dig.    Lib.  29,  tion  by  strangers  than  heritable  estates, 

tit.  2.  Domat's  Civ.  Law,  P.  2,  B.  I,  Ersk.  B.8^  t.  9,  §  25.  Mackenzie,  222. 

tiL  3^  f  1,  &c  Godolph,  0.  L.  100-1.  But  an  intromission  custodue  eausOf  w\\\ 
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The  Court  seemed  to  make  a  difference  when  goods  are    Where  the 
in  the  house  of  the  person  named  executor;  this  possession  ^^^happen^" 
shall  not  amount  to  an  administration;  but  perhaps  there  to  be  in  the 
may  be  a  difference  when  he  takes  them  into  his  possession.   i»o"«e  of  the  ex- 

And  here,  although  it  was  pleaded  that  he  took  the  goods  ^^i^'^  aoes^t 
by  theeonsent  of  the  party  to  whom  administration  was  af-  amount  toanad- 
terwards  granted,  that  signified  nothing,  being  before  ad-  ministration: 
ministration  granted.     Adjoumatur.  JZ'tJTem'Into 

his  possession. 
Smb.  Swiob.  339.   Godolph.  93.     It  ia  no  defence  that  the  goods  were  taken  by  consent  of  the 
pcfion  to  whom  admiiustratkm  was  afterwards  granted. 


b 

not  fea^r  the  party  chaigeable ;  agree- 
ably to  the  dvil  law.  Ersk.  B.  3,  t.  9, 
f  26.  Dig.  Lib.  29,  t.  2,  I.  20,  §  1.  By 
the  modem  practice  of  the  Scotch  Courts, 
the  small  valne  of  the  thing  meddled 
with  excuses  the  intromitter,  (Ersk.  ibid.) 
although  it  was  formerly  otherwise. 
Madcenz.  228.  [The  reader  will  pro- 
bably recollect  a  carious  argument,  con- 
taining comments  upon  this  change  of 
practice,  dictated  by  the  late  Dr.  John- 


son, and  to  be  found  in  Boswell's  litis  of 
him;  subgn,Doni.  1772.]  In  England, 
smallness  of  value  is  no  defence  at  law : 
if  therefore  on  a  plea  of  nt  ungues  ex«- 
cutor  the  slightest  act  of  intermeddling 
be  proved,  tlie  defendant  becomes  charge- 
able with  the  whole  debt  (U  bouit  pro- 
priit.  Noy,  69.  Wentw.  Exors.  180. 
Padgei  v.  PriiMt,  2  Term  Rep.  100. 
But  perhaps  he  may  have  relief  in  equi- 
ty. Rohifuon  v.  Bell,  2  Vernon,  147-8. 


Hill  v.  Good.  (  C.  173.  ) 

Continued  from  p.  142. 

The  only  question  was,  whether  the  marriage  pf  the  wife's  sister 
was  prohibited  by  the  Levitical  law  within  the  statute  38  H. 
8,  88.  And  this  Term  it  was  argued  by  the  civilians,  viz. 
Dr.  Baldwin  pro  def\  and  Dr.  Pinfold  pro  quer\ 

Dr.  Baldwin, — ^The  statutes  that  concern  this  matter  are 
25 H.  8,  22,  axid  in  that  statute  it  is  expressly  prohibited; 
and  so  it  is  in  28  H.  8,  7. 

•  Then  comes  the  statute  of  32  H.  8,  38,  which  makes  all  [  *  153    ] 
marriages  lawAil  not  prohibited  by  the  .Levitical  law. 

But  that  statute,  as  to  that  part  which  concerns  pre-con- 
tracts, is  repealed  by  the  statute  of  2  &  3  Ed.  6,  23. 

And  the  other  part  is  repealed  by  the  stat.  of  1  &  2  Phil.    PoftfV  ^^i. 
&  Mar.  8. 

But  that  is  revived  again  per  1  Eliz.  1. 

And  he  said, 

1.  This  statute  doth  not  say  that  none  shall  be  prohibited 
but  those  that  are  expressly  named  there,  or  in  the  Levitical 
instances;  but  none  snail  be  impeached  that  are  without  the 
Levitical  degrees. 

2.  The  reason  of  the  prohibition  in  the  statute  seems  to  be 
grounded  upon  the  nearness  or  propinquity,  because  the 
husband  and  wife  are  one. flesh;  and  the  very  same  degree  i  bl Com,  435, 
being  prohibited,  viz.  the  husband's  brother;  and  for  that  "®^  (?)» ^y 
reason  Zeper.  de  lege  Mosaica,  Ubi  par  gradu9  ^eademque  ^^*^ 
roHOy  ibi  eadem  prombitio  similisq;  HGnstitutio. 

And  this  statute  hath  been  extended  to  a  parity  of  de- 
grees. 

1.  Because  the  reason  of  the  prohibition  being  propinqui- 
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ty,  where  there  is  the  same  propinquity,  there  is  the  same 
prohibition;  and  so  is  Grot,  de  jure  Belli,  &c.  lib.  2,  cap.  5; 
and  Calvin  in  his  commentaries  upon  chapter  cxcvi. ;  and  so 
Snedwinus. 

2.  It  hath  been  the  opinion  of  all  people,  that  NuptuB  in 
linea  cLscendentevel  descendente  in  infinitum prohibentur ;  and 
yet  the  grandfather  or  grandmother  are  not  expressed  in  the 
chapter. 

Procul  hinc  natty  procul  este  parentes. 

3.  If  none  but  those  that  are  expressed  were  forbidden,  a 
woman  might  marry  any  body  (for  all  the  prohibitions  are  to 
the  man)  but  yet  women  are  punishable  by  the  practice  of 
all  places.  Seld.  de  jur.  Nat.  599.  2  Inst.  683,  684.  Zeper. 
Ub.  4,  cap.  90,  in  Explic.  leg.  Mosaic. 

4.  Nearness  of  kin  and  confusion  are  the  reasons  given  by 
God  himself;  and  then  this  should  be  within  it ;  for, 

1.  Here  is  the  nearest  affinity. 

2.  More  remote  degrees  of  affinity  are  prohibited,  and  by 
consequence  this ;  as  the  law  of  Rome,  that  disables  any  man 
bom  within  a  mile  of  Rome  to  be  Praetor,  disables  him  that 
is  born  within  half  a  mile. 

3.  Here  will  be  the  greatest  confusion. 

1.  Between  the  persons  themselves,  as  they  will  be  hus- 
band and  wife,  and  brother  and  sister. 
[  *  154    J      *2.  In  relation  to  their  children,  the  same  person  will  be 
father  and  uncle. 

3.  In  relation  to  the  children  to  each  other,  they  will  be 
brothers  or  sisters  and  cousins. 

1.  By  the  table  of  degrees  set  forth  in  archbishop  Par- 
ker's time,  6  Eliz.  it  is  expressly  forbid,  and  so  it  is  Convo- 
cat.  1  Jac.  Can.  99. 

2.  It  is  prohibited  by  the  Jewish  Rabbins,  Seld.  Ux.  Hebr. 
lib.l,  cap.  5,  and  in  Maimonides  &  Philopid.  by  all  which  it 
is  held  unlawful. 

3.  It  is  unlawful  by  the  civil  law.  Jac.  Gotofred.  Ropia- 
nanun  &  Mosaicarum  legum  Collatio. 

4.  By  the  canon  law.  Zan.  jde  Sponsalib.  lib.  4,  cap.  1. 

5.  By  the  most  sober  and  wise  pagans ;  as  Tarquinius  Su- 
perbus  was  censured  for  marrying  his  wife's  sister. 

Anu,  p.  141.  Obj.  The  I8th  verse  of  the  xviii.  chapter  forbids  the  tak- 
ing two  sisters  simuly  which  is  an  implication  that  it  is  lawful 
successive. 

Ans.  This  inference  is  sophistical,  and  the  Carcei  are 
against  it;  and  so  is  Basil,  Epist.  197,  where  he  says,  this 
way  of  arguing  is  as  if,  because  it  is  said,  that  Joseph  did 
not  know  nis  wife  Mary  before  she  conceived,  therefore  he 
did  afterwards ;  and  because  it  is  said,  '^  Remember  thy 
Creator  in  the  days  of  thy  youth,"  therefore  thou  needest 
not  do  it  when  thou  art  old. 

But  besides,  the  vexing  in  the  text  is  not  the  sole  reason 
of  the  prohibition,  but  the  uncovering  his  wife's  nakedness, 
scih  revelatio  turpitudinis,  which  is  used  by  Moses  all  along 
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for  an  incestuous  copulation ;  and  uncovering  her  nakedness, 
in  that  sense,  may  be  as  well  after  her  death  as  before. 

Ohj.  It  was  practised  by  Jacob. 

Ans,  AH  practices  of  pious  men  are  not  pious. 

Obj.  This  is  a  judicial  law  and  superseded,  Deut.  xxv.  5, 
but  only  to  those  to  whom  it  Vas  municipal. 

Ans,  This  was  a  law  from  the  beginning;  and  if  it  had 
been  superseded,  John  the  Baptist,  that  Ibiew  Christ  was 
come,  would  not  have  reproved  Herod  so  severely,  and  have 
defended  it  nsque  ad  sanguinem. 

And  the  husband's  brother  is  prohibited  to  the  wife;  and 
this  is  in  the  same  degree  of  propinquity ;  for  to  say  this  is 
farther,  would  be  to  say  it  is  farther  from  York  to  Ljondon, 
than  from  London  to  York. 

Dr.  Pinfold  pro  qu€r\ — By  the  prime  law  of  nature  bro- 
thers and  sisters  might  have  married,  and  did  do  so ;  and 
whereas  ♦it  is  objected,  that  was  from  the  necessity  of  it  [  *  155  ] 
then,  because  there  were  no  other  persons;  I  answer,  that 
they  did  it  after  the  necessity  ceased ;  and  if  it  had  been  un- 
lawful, God  would  not  have  made  it  necessary,  for  he  could 
as  easily  have  created  two  hundred  as  two. 

He  instances  the  Story  of  Abraham  and  Thamar.     And  Vaugb.  222-6. 
onlv  the  ascendants  and  descendants  in  linea  recta  were  orig- 
inally forbid ;  and  if  consanguinity  was  not  forbid,  much  less 
affinity. 

Obf.  It  is  forbid,  that  none  shall  approach  to  any  that  is 
near  of  kin  to  him. 

Ans.  That  imports  nothing  but  with  relation  to  the  follow- 
ing instances ;  but  if  it  imports  any  thing  of  itself,  it  must 
be  such  a  nearness  as  there  is  none  intervening ;  as  father  or 
•son,  or  brother,  &c. 

Obf.  Marrying  the  brother's  wife  is  prohibited. 

Ans.  That  law  was  dispensed  with,  and  not  only  so,  but  in 
Bome  cases  commanded. 

This  law  was  made  to  prevent  jealousies  and  fears ;  and 
if  construction  should  be  made  by  implication,  these  jea- 
lousies would  be  rather  increased,  as  some  have  construed 
twenty  several  persons  prohibited  by  implication  that  are  not 
named. 

In  all  negative  laws,  this  is  an  aphorism,  Quod  lege  prohi- 
bitoria  non  vetitum  est,  permUti  intelUgitur. 

And  in  other  cases  it  is  not  extended  by  parity;  as  to  mar- 
ry the  brother's  daughter  was  allowed  by  learned  men,  but 
not  for  the  sister  to  marry  the  brother's  son.     Ulpian.  • 

There  would  have  been  no  need  of  expressing  so  many 
particularly,  if  a  construction  by  parity  had  been  intended, 
for  several  are  mentioned  that  are  in  pari  gradu. 

The  prohibition  in  the  18th  verse  was  not  intended  to  for- 
bid polygamy  absolutely,  but  the  taking  the  wife's  sister  in 
her  lifetime,  which  implies,  that  after  his  wife's  death  it  might 
be  lawful.  Selden  de  Jur.  Nat^  lib.  5,  cap.  10. 

In  the  apostolical  canons,  the  16th,  it  is  forbid  to  a  priest 
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or  a  bishop  to  marry  his  wife's  sister^  which  implies,  that  it 

was  esteemed  lawful  for  laymen,  for  they  were  under  greater 

restrictions  than  the  laity. 
Vaugh.  245-6.        jn  the  old  civil  law,  in  the  whole  Digest,  it  is  not  forbid; 

for  they  prohibit  only  those  that  are  iaco  parentum  or  hco 

liberorum.   Fide  Bruen'  de  jure  Connubiorum,  2  lib.  cap.  15. 
Honorius  the  emperor  married  two  sisters  successively. 
[      156    J      •  And  in  the  case  of  Nicholas  de  Vanderdous  (in  the  Low 

Countries,  one  of  the  States),  it  was  held  lawful.  Curia  advi' 

sare  vult.  [Continued,  post,  p.  1 67.] , 

(  C  174.  )  King  v.  Gogle.— In  C.  B. 

indebtonbood  Debt  upon  a  bond.     The  defendant  pleads,  that  it  was  con- 
S?"^^*^''''   ditioned  for  performance  of  covenants  in  indentures;  and 

the  perrormance     i      j         _/•     * 

of  covenants  in   pleads  performance. 

another  inden-        The  plaintiff  replies,  that  one  covenant  was  to  pay  so 

ture,  a  plea  of    much  money  as  should  be  taxed  by  the  Judge  of  the  Spiritual 

performance         p        f  ^  o  ir       • 

must  make  j)ro-  ^-^nrt. 

/ertoftheinden-      The  defendant  rejoins,  that  the  Judge  taxed  nothing  at 

ture.    1  Saund.     gj]^ 

n.  (2)r'carth.  5!      The  plaintiff  demurs. 

And  after  such  Obf.  1.  The  defendant  pleads  performance  of  covenants 
f  P^J*»  */*"  (contained  in  indentiures)  to  discharge  himself  of  the  bond, 
an'cxras'e  of  "^  *"^d  ^^th  not  Say,  Hie  in  Curia  prolaf,  which  he  ought  to 
performance,  is  do ;  as  appears  by  10  Co.  94.  Hob.  233.  28  H.  6,  7.  Bro. 
isS^TiVii.  ^onstrans  de  Faits,  9;  and  in  5  Co.  20  b.  4S'<yfey'^ca8e,  it 
n.  (3^2  Saund.  ^®  ^  pleaded.  6  Co.  BeUann/'s  case. 

84,  and  notes,        But  it  was  Said  by  Hollowayy  that  it  was  good,  without 
^j^^®"-  ^«'  shewing  the  deed,  because  here  the  defendant  claims  no  in- 
^ju  "25     *     terest;  and  so  it  has  been  held  6  Ed.  4,  2.  6H.  7,  12,  13. 
'    *         13H.  7,  18. 

But  at  last  the  Court  seemed  to  hold  that  it  was  ill;  for 
the  plaintiff  could  not  properly  shew  the  deed;  and  unless 
the  deed  be  shewed,  how  can  the  Court  judge  of  the  cove- 
nants (a)  ? 
When  a  party       But  it  was  said,  that  where  a  man  claims  a  thing  that  can- 
wJd™  camwf    ^^^  "^^^^  Commencement  without  deed,  he  ought  to  shew  the 
commence  with-  original  deed;  but  otherwise  if  he  claims  but  part  of  the 
out  deed,  he      thing ;  as  if  a  rent-charge  of  20/.  per  ami.  be  granted,  and 
&aw*^h  *^     ^^  grantee  grants  10/.  of  it  to  another;  the  second  grantee 
claims  only  part  need  not  shew  the  deed,  because  it  shall  not  be  presumed  to 
of  the  thing  so    belong  to  him;  but  otherwise  if  he  had  been  grantee  of  the 

granted.  whole  (A). 

Obj.  2.  Here  is  a  departure  in  the  defendant's  rejoinder; 
in  .his  plea  he  comes  and  pleads  performance  of  all,  and  in 

(a)  Wicnt  of  prolert  is  cured  on  gene-  bwy  v.  Anwldy  1  Binfl^am,  217.    Whe- 

ral  demurrer.  Lutw.  1355.  4  &  5  Ann.  ther  the  grantee  of  pu^  must  shew  the 

c.  16.  original  deed,  see  10  Co.  92-3.   Cro. 

{b)  Ante,  C.  49,  50,  and  notes,  ibid.  Jac  70.  Heath's  Max.  (Gomiingfa.  ed.) 

Com.  Dig.  Pleader,  O.  1.  HaHa  ZtOh-  9S-9.  Gera.  Dig.  Pleader,  O.  5. 
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his  rejoinder  alleges  an  excuse  vrhy  lie  could  hot  perform 

•one,  viz.  because  the  Judge  had  not  taxed  the  sum;  and  he 

ought  to  have  pleaded  it  specially  in  his  bar,  that  he  had 

performed  all  but  that,  and  for  that  the  Spiritual  Judge  had 

not  taxed,  &c.  and  so  it  is  pleaded  5  Go.  iMmb's  *case.  5  [       ^^'     J 

Co.  19,  Ifostveirs  case,  5  Co.  20,  Sir  An.  Mayne's  case. 

And  per  Jones,  Serjeant. — It  is  like  the  case,  where  a  co-  After  plea  of 
venant  is  to  pay,  and  the  defendant  pleads  performance;  the  J*^^JJ^t**to^ 
plaintiff  saith  he  did  not  pay;  the  defendant  rejoins  that  he  pay,  defendant 
tendered ;  it  is  a  departure.  cannot  retoin  a 

Nota;  It  was  held  per  Curiam,  that  upon  a  bond  to  per-  *7^"  ^!i* 

r  J.  J.        '       -i   1.  i_  ui-x'  Inanactionon 

form  covenants,  you  must  assign  but  one  breach ;  but  m  an  a  bond  to  per- 
action  of  covenant,  as  many  as  you  will(c{).  fonn  coTeoants, 

only  one  breach 
can  be  assigned.    Seats,  in  an  action  of  covenant; 

(e) Co. UU 304 a.  Cro. Car. 70.  2 Bar-      537.  1  Ld. Ray.  107.  VULS&9 WiU. 3, 
«ianL  B. R.  193.  ell. 

((Q  Doetr.  Pladtand.  144-5.    Post,  p. 

FowLE  V.  DoGLE. — In  C.  B.  (  C.  175.  ) 

Continued  from  p.  127. 

Per  totam  Ct^riam  judgment  was  given  for  the  tenant.  Afemgeoverter 

1.  And  as  to  the  first  objection,  that  he  pleaded  non-tenure  '^hohadanes- 
to  so  many  acres,  and  did  not  shew  in  which  vill  they  lie;  It  nialndcr^  feT" 
was  answered,  that  he  had  pleaded  it  as  well  as  could  be,  to  her  sisten, 
for  he  did  set  forth  in  whose  possession  they  were ;  and  in  ^^^^?^  with  her 
S3  H.  6,  51,  it  is  made  an  objection  by  Littletofiy  because  ir!^^fine*^2i" 
the  tenant  doth  take  upon  him  to  say  in  which  vill  so  many  warranty 
acres  lay  as  he  pleaded  non-tenure  to.  Co.  Ent.  329,  333.     SJ^^'^^*^  °^ 

The  common  law  was,  that  if  a  man  pleaded  non*tenure  h^Sih^ftm^ 
to  the  whole,  he  need  not  shew  who  was  tenant;  but  if  the  to  the  use  of 
non-tenure  were  but  to  part,  he  ought;  and  so  is  33 H.  6,  Jw*  for  their 
51.  11 H.  4,  15.  36H.  6,  6.     And  the  reason  was,  because  m^derV  die 
before  the  statute  of  25  Ed.  3,  a  non-tenure  of  part  did  abate  heirs  of  the  hiu- 
the  whole  writ;  but  since,  by  that  statute,  the  whole  writ  Jf»{^  The/«»r 
shall  not  abate ;  a  non-tenure  to  part,  without  shewing  who  iggue.'^eaSng 
is  tenant,  is  good  enough;  because  the  reason  of  the  law  is  her  sisters  heirs. 
altered;  but  it  is  used  still  to  follow  the  old  form,  and  to  "eid,  is*,  that 
shew  who  is  tenant  of  that  part'  thl'K- 

But  per  Faugkan,  the  difference  is,  when  it  appears  that  extinguished  hy 
the  party  w^  once  seised,  if  he  pleads  non-tenure,  he  must  taking  back  an 
shew  who  is  tenant ;  but  otherwise  if  he  were  never  seised.    ^  xhat  Ae 

As  to  the  second  objection,  that  the  fine  of  a  fourth  part  wmnty  of  the 
is  pleaded  per  nomen  of  a  third  part,  they  all  held  it  to  be  /«»« desojwaded 
well  enough;  because  a  third  part  must  necessarily  include  i^J'Sic^-^'"" 

a  fourth.  band's  life.    3rf, 

And  though  it  be  not  said  in  how  many  parts  to  be  di-  Tbat  he  might 
vided,  it  will  be  well  enough;  and  they  agreed  the  case  Fitz.  t^^^^^"^* 
Brev.  S44.  1  Leon.  114,  utat  a  writ  of  two  parts,  and  doth  heirs,  (thesis- 
not  say  in  how  many  to  be  divided,  is  not  good;  because  two  ters),  who 
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[  *  168  ]  parts  do  refer  to  no  certain  number  of  ^parts^  but  a  fourth 
brougfataforme-  part  implies  a  division  into  four;  and  besides^  there  is  great 
doa  in  remain-   difference  between  a  fine,  which  is  a  common  assurance,  and 

A'plea  of  non.  »  ^^^  (*)• ,  ,  .  ^ 

tenure  of  parcel      As  to  the  mam  point  in  law,  which  was  concerning  the 

"^^°°ti?S'  c^'^*®^*^  warranty, 

lands  Ue.  Ante       ^'  They  agreed,  that  here  was  a  collateral  warranty,  by 

p.  126.  iMod.'  the  very  text  of  Litt.  sect.  719. 

l8i.Carter,24i.      2d  Quest.  But  the  great  question  was,  whether  or  no  this 

8iww*i»Sio*thc*'  should  descend  upon  the  heirs  of  the  wife,  the  husband  sur- 

tenantis.  Seau  viving,  who  was  jointly  bound  in  the  warranty  too;  and  whe- 

of  non-tenure     ther  the  husband,  being  tenant,  might  take  advantage  of  this 

*lSacUngafine  ^y  ^*^y  of  rebutter  against  the  two  sisters? 

of  a  fourth  part,      And  per  totam  Curiam  he  may. 

pernomenofu,        Ohj.  And  as  to  the  great  objection  that  was  made  out  of 

^e?^gh!      Sff  William  Herbert's  case,  8  Co.  14,  where  it  is  said  in  this 

Cart  242.  Jnte^  casc,  that  the  land  of  the  husband  alone  may  be  put  in  exe- 

p.i26,andp.77,  cution,  they  Said, 

a" foJu^part/^     "^^^^  ^  *^**  <^^®  several  things  were  agreed. 

without  saying        1*  If  two  do  Warrant,  the  whole  is  warranted  by  each  of 

into  how  many    them. 

▼idS.**i«*wdi'  ^^  there  be  occasion  to  vouch,  both  might  be  vouched; 
enough.  Seeus,  but  if  one  have  no  assets,  all  the  burden  shall  fall  upon  the 

in  a  writ'  Shep.  other. 

Jcrdse  mrat.  ^^*  ^^^^  ^^  comcs  and  says,  where  baron  and  feme  do  war- 
154,  &c  ^^    rant  against  them  and  the  heirs  of  the  feme,  if  the  feme  dies, 

the  lands  of  the  baron  only  may  be  put  in  execution;  but  it 
is  no  where  said,  that  execution  may  not  be  against  the  heirs 
of  the  feme  too;  but  because  there  are  no  moieties  between 
baron  and  feme,  the  baron  may  be  charged  with  the  mtire. 
When  hus-  And  MlKs  said  farther,  that  the  warranty  did  enure  pro- 

band and  wife  perly  from  the  wife,  and  that  the  husband  was  joined  only 
the^  wife's  land  "^^  Conformity;  but  the  law  takes  notice  of  the  person  from 
the  kw  notices  whom  the  estate  passes.  1  Inst.  176.  Plow.  514.  Leon.  114. 
from  whom  the  j^j  gQ  gaid  At/cins.  Sed  Vdughan  negavit;  for  he  said,  if 
Cro!!EUx!T29. 2  *^^  owner  of  the  land  and  an  estranger  join  in  a  warranty, 
Co.57b.'i>ougi.  they  are  both  alike  liable;  and  so  where  the  husband  and 
44.  If  the  owner  wife  warrant,  the  land  of  the  husband  shall  be  bound. 
stomroMoin  in  ^^  hete  the  Warranty  of  the  husband  is  absolutely  gone 
m warranty, both  as  soon  as  it  was  Created;  or  indeed,  as  Faughan  said,  here 
are  alike  bound,  never  was  any  warranty  at  all  created,  but  it  was  stifled  in 
Per  Faugh,  c.  J.  ^j^^  ^^^  ^^^^^^  ^g  ^^  j^^^^  Hobart  expresses  it.  Hob.  24. 

[  *  160  ]  *And  so  the  warranty  must  remain  wholly  against  the 
Where ^e war-  heirs  of  the  wife;  for  the  warranty  of  the  husband  in  this 
back  as^^  an  ^^^  ^^  merely  nominal,  for  it  never  had  any  effect,  neither 
estate  as  that  could  it  possibly  have  any ;  for  he  warrants  but  for  life,  and 
which  he  war-  therefore,  as  soon  as  the  use  was  limited  to  him  for  life,  he 
nmty  is  extinct"  ^^^^  ^  great  an  estate  in  the  land,  as  he  had  limited  in  the 

1  Mod.  182-3.         ,^ 

(<4  Ante,  p.  126.  Doctr.  Placit.  128.      Abatement,  F.  14. 

Booth.  Real  Actions,  p.  28.  Com.   Dig.  (6)  Post,  p.  228.    Cowp.  348,  349. 
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"Vi^arrantyj  and  so  it  was  clearly  gone,  and  no  use  could  ever  Garter,  243. 
have  been  made  of  it;  for  if  the  wife  had  survived  him,  she  Vaugh.  365. 
could  have  taken  no  advantage  of  it,  because  it  determined  2  Thomalfco. 
by  his  death.  Litt.  317-8. 

And  it  was  held  by  Atkins  ^  Ellis,  and  fFindham,  that  if  but    Semb.  Where 
part  of  the  warranty  had  descended  upon  the  demandants,  ^^^  *"* 
it  would  have  barred  them  for  the  whole ;  this  case  is,  when  raiu  landa*  Ae 
the  husband,  being  in  possession,  makes  use  of  it  by  way  of  tenant  must 
rebutter,  according  to  the  resolution  in  8  Co.  Syms^s  case;  vouch  all:  but 
thou£a  you  must  upon  a  voucher  vouch  all,  yet  in  cases  of  a  Jhem  is  demand- 
rebutter,  if  one  heir  demands  the  whole,  she  may  be  rebutted  ant,  he  shall  be 
for  the  whole,  though  the  warranty  descended  upon  her  and  rebutted  for  the 
several  others-  afrfJ^** 

But  Faughan  denied  Syms'^s  case  to  be  law;  and  said  that  1  Mod.  1823. 
45  Ed.  3,  -23,  was  contrary  to  that  resolution,  and  truly  cit-  22  Viner,  3s-9. 
ed,  notwithstanding  what  is  said  by  Lord  Coke. 

And  he  said,  he  could  see  no  reason  of  difference,  that 
when  a  man  vouches  he  must  vouch  all,  or  else  he  loses  his 
voucher;  and  yet  that  he  should  rebut  one  for  the  whole, 
and  the  other  should  be  dischaxged  \  and  he  said,  the  book 
cited  by  Lord  Coke  there,  Fitz.  Garranty,  78,  warrants  not 
that  case;  for  he  said,  he  would  agree,  that  if  there  be  three  Co.  Lit.  373  b. 
coheirs,  upon  whom  a  warranty  descends,  and  one  only  de- 
mands, she  shall  be  rebutted  for  the  whole ;  for  there  the 
warranty  that  descends  upon  her  is  proportionable  to  the  in- 
terest that  descends  to  her ;  but  in  Syms's  case  the  estate 
descended  wholly  to  one,  and  thej warranty  upon  two;  and 
so  he  said  the  demandant  ought  to  have  been  rebutted  for  a 
moiety.  6  Ed.  3,  pi.  15,50. 

And  he  said  in  this  case,  if  another  person  had  had  the  1  Mod.  182. 
estate,  and  had  been  impleaded  by  the  heirs  of  the  wife,  he 
did  question  whether  they  could  have  been  rebutted  for  more 
than  a  moiety. 

iVnd  whereas  it  was  objected,  that -this  warranty  descend-    Where  a  war- 
ed upon  the  demandants  when  they  were  covert;  it  was  said  u^n  an^infent 
by  Windhaniy  that  here  their  entry  being  taken  away  by  the  or  feme  covert 
fine,  which  wrought  a  discontinuance,  it  should  bind  them  it  shall  not  bind, 
nevertheless:  but  if  a  warranty  descends  upon  ♦infants,  or  L  *  160  J 
feme  coverts,  where  their  entry  is  lawful,  it  shall  not  bind.      1*^'^^/  *"*^y  ^ 

'  "^  lawful.    Per 

(c)  Co.  Lit  S80.  Watk.  Gilb.  Ten.  148,  and  note,  ibid.    Shep.  Touchst  188.       Windham^  J.(c). 

OSBERSTON  V,  StANHOP.  (  C.  176.  ) 

S,  C.  2  Mod.  50.  3  Salk.  180,  differently  reported. 

Dbbt  upon  an  obligation  against  an  heir.  In  debt  upon  a 

The  defendant  jueads,  that  his  father  was  seised  of  Black  bond,  the  heir 
Acre,  and  made  a  lease  for  99  years,  and  the  reversion  de-  ^l^^^  "°  **" 
scended  to  him,  and  that  he  had  riens^praster.  Bion  after  a  leiwe 

The  plaintiff  replies,  that  he  hath  assets  descended  in  Lon-  for  years.  Held, 

Jq,^  that  the  plaintiff 

The  defendant  demurs.  LTl^'i*" 
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take  judgment  Resolved  that  the  replication  was  naughty  because  he  doth 
of  assets  c«w  not  answer  the  defendant's  bar,  nor  ti'averse,  when  the  de- 
c^o^  Dig!piead-  ^^^^^^  <ii<l  off^F  him  an  issuable  point ;  for  he  should  have 
er,  2E.  3&4.  said  that  he  had  assets  besides  the  reversion,  or  else  have 
Fi^,  Precedents  prayed  judgment,  and  have  had  execution  by  BiSci.fa.  when 
ll^lr^th^iW  assets  should  descend;  as  Cro.  Car. 373,  and  8  Co.— Mary 

iSnipley  s  case,  and  the  precedents  are  that  he  should  have 
replied,  that  he  had  assetg  ultras  as  Yelv.  169.  2  Cro.  236. 
Jud'  pro  def  {a). 

(a)  A  reversion  expectant  on  a  lease  the  contrary.  See  Smith  y,  AngeU,  2  Ld. 

^  for  years  is  immedkUe  assets,  and  the  Raym.  783.  2Wil8. 49.  Notes  to /£^e- 

term  cannot  be  pleaded  in  delay  of  exc-  son  v.  Morionf  2  Saund.  7  c.  2  Atk.  294. 
ciition/  notwithstanding  precedents    to 
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(  C  177.  )  Gadbury  V,  Day. 

In  declaring  on  The  plaintiff  declares  that  one  Hall  was  bound  to  him  in  aii 
a  promise,  in  obligation,  Conditioned  to  pay  50/.  when  his  son  should  at- 
of  forbearance  to  ^^^^  *^^  ^S^  ot  21  years,  or  be  out  of  his  apprenticeship;  or 
sue  a  stranger     if  his  wife  should  die  before  that,  then  as  soon  as  she  should 

ther  i^tTe"^'  '^^^"  ^^^ '  ^^^  ^^^^  ^^^*^  ^^^^  ^®  ^^^  about  to  sue  Hall,  and  that 
sary  to  shew*^'  ^^^  defendant,  in  consideration  he  would  forbear,  promised, 
that  the  bond  if  Hall  did  not  pay  him  in  a  week,  that  he  would.  Upon  nofi 
was  ^f^ejted  ?  assumpsit  a  verdict  was  found  for  the  plaintiff. 
548,  59^3.  Com.  ^^  ^^^  moved  by  Baldtvin  in  arrest  of  judgment,  that  the 
Dig.  Action  on  plaintiff  did  not  shew,  that  any  of  the  times  were  come  when 
Assumpsit,  H.     the  money  ought  to  have  been  paid ;    and  so  if  no  money 

1  New  Rep.  172!  ^^^^  ^^^y  ^^i^*^  ^^^  forbearance  of  suit  was  no  good  consi- 
deration, as  was  resolved  in  the  case  of  Bill^  and  Porter. 
Ante,  Case  147,  [p.  125.] 

Scroggs  e  cdntra-^-It  being  found  for  the  plaintiff,  it  shall 

be  intended  that  it  did  appear  upon  the  trial,  that  there  was 

a  debt ;  and  besides,  the  debt  here  is  not  in  quegtion ;  but  it 

is  the  forbearance  that  is  the  consideration ;  and  when  it  id 

said  that  he  was  about  to  sue  him,  it  shall  be  intended  that 

he  had  cause  of  action;  and  cited  Hob.  18,  216. 

[  *  162     J      *  But  upon  that  point  the  Court  gave  no  resolution ;  be- 

Hob.  5.  cause  in  the  declaration  there  was  an  IndebUaf  (issumps',  and 

^ ted°b^"* "'    ^^*^'^  damages  were  given ;  and  it  was  not  said  for  what  he 

entire  damages    was  indebted ;  SO  that  it  might  be  for  bond  or  rent,  ficc.  (6). 

were  given,  and  And  SO  it  being  bad  for  that  part,  quod  concilium  non  nega- 

T\  M  "'  ^^    ^^^^  ^*  ^^'^  ^^^  ^^^  ^^®  whole ;  and  so  judgment  arrested. 

(a)  Ante,  C.  29,  C.  102.  2  Dong.  730.  1  Bam.  &  Aid.  161.       (h)  Ante,  p.  104. 

(  C.  178.  )  Elliot's  Case. 

In  all  writs  of  The  solc  question  was,  whether,  upon  a  writ  pf  error  brought 
error  to  reve^  j^  tlje  King's  Bench  to  reverse  an  outlawry  in  this  Courts, 
musllbe  put  in   ^^^  ought  to  be  put  in  before  the  allowance  of  it,  by  the  sta- 
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tute  of  31  Elizas?  And  it  was  resolved^  that  in  all  writs  of  before  the  ai- 
error  it  ought;  and  so  the  words  must  be  intended,  or  other-  ^^^^^^^gfj  ^ 
wise  that  part  of  the  statute  will  be  of  no  effect,  if  it  should  3^  ^^  Q^t  only 
be  extended  only  to  cases  where  the  error  is  for  want  of  when  want  of 

{jroclamation;  for  it  doth  not  appear  at  the  time  of  the  al-  ^T"*'™*  fo"^'. 
owance  of  the  writ  of  error  what  errors  the  party  will  assign;  ^rf^sedM^' 
and  it  was  said,  that  at  the  common  law,  when  a  man  was  1  Ld.  Ray.  605. 
outlawed  in  a  personal  action,  he  was  not  bound  to  appear  J|  Mod.  545. 
when  he  reversed  the  outlawry  j  but  in  cases  criminal,  as  for        ^ ' 
felony,  &c,  he  was  to  appear  and  plead  (a) :  and  per  Fiaughan, 
the  course  is  now,  if  there  be  want  of  proclamations,  to  go 
before  a  judge,  and  reverse  it  without  plea  or  writ  of  error  (i). 

(a)  BacAb. Outlawry, (G).    (6)  SoUyy,ForbeM,STa,mt5l6.  S.a2BMoo.567, 

Williamson  f?.  Hancock.  (  C  179.  ) 

S,  a  I  Mod.  192.  2  Mod.  14.  3  Keble,  408. 

The  case  was,  that  a  collateral  warranty  was  made  upon  a    See  maTgin, 
feofiment  to  uses:  the  question  was,  whether  the  eeatuy  que  P^*  P-  *s^ 
use  might  rebut  by  virtue  of  this  warranty? 

And  it  was  argued  by  Maynard^  that  he  shall  not ;  because 
the  cestuy  (me  use  is  in  by  the  polity  and  not  by  the  per;  and 
he  denied  the  opinion  in  ZAnc.  College's  case,  which  he  said 
was  no  resolution,  because  it  was  HO  point  in  the  case. 

Where  the  estate  is  gone  in  the  post,  before  the  warranty 
attached  upon  the  heir,  the  warranty  is  gone ;  but  if  it  be 
once  attached  upon  the  heir  before  the  estate  be  gone  in  the 
poeif  there  he  that  is  in  possession  may;  and  he  cited  22  Ass. 
37.  29  Ass.  24.  18  Ed.  3,  29.  22  Ass.  09. 

*  Baldunn  e  contra  agreed  that  the  defendant  should  take  [   *  163    ] 
no  advantage  by  way  of  voucher,  but  by  way  of  rebutter  he  Post,  p.  I88. 
might.  36  Ass.  pi.  9.  11  Ass.  pi.  3.     But  he  said  that  per- 
sons that  come  any  way  to  possession  may  rebut,  as  tenant  by 
courtesy,  who  comes  in  in  the  post.  20  H.  6,  19  b.  28  Ass. 
pL  18.  45Ed.  3,  18.  4^  Ed.  3,  19. 

But  he  that  comes  in  by  the  statute  of  uses  comes  not 
merely  in  in  the  post,  but  quasi  in  the  per,  by  the  limitation 
of  the  party. 

And  to  that  which  was  objected  by  Maynard,  that  there  Post,  p.  189. 
is  a  special  proviso  in  the  statute,  that  cestuy  qtie  use  shall 
for  a  certain  time  take  advantage  by  aid  prayer,  voucher,  &c. 
which  implies,  that  after  that  time  he  should  not,  Baldwin 
admitted  he  shbuld  not,  after  that  time,  take  advantage  by 
way  of  aid  prayer,  or  voucher,  but  by  way  of  rebutter  he 
might. 

A  warranty  cannot  at  all  be  in  a  bargain  and  sale,  because 
the  very  bargain  comes  in  by  way  of  use. 

But  it  may  be  in  a  release  or  feoffment  to  uses,  because  the  Co.  Lit  371  a. 
feoffee  and  releasee  are  in  by  the  common  law ;  and  then  the 
statute  transfers  the  estate  to  cestuy  que  use;  and  if  the  war- 
ranty should  not  be  transferred,  so  as  the  party  might  take 

l2 
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advantage  of  it  by  way  pif  rebutter,  it  would  much  weaken 
the  common  assurance  of  the  nation. 

But  to  that  Maynard  said,  the  cestuy  que  use  might  take 
a  release  with  warranty. 

And  Baldwin  said  that  it  is  sufficient  to  rebut,  that  the 

warranty  be  attached  upon  the  heir  before  the  action  brought, 

though  it  did  not  before  the  transferring  of  the  estate;  and 

'he  cited  the  ca&eot  Bowles  BudiHor ton,  ante.  Case  73.  Fowle 

and  Dogle,  ante,  Case  148,  175.  [Post,^.  188.  S.  C] 

(  C.  180.  )  Leefe  v.  Saltingston. 

Continued  from  p.  150. 

It  was  argued  by  Baldwin,  that  the  wife  had  power  to  dis- 
pose of  a  fee :  and  first,  it  was.  agreed  by  all,  that  in  this  case 
it  was  not  intended  of  a  power  to  dispose  of  that  estate  that 
Post,  p.  177.      was  given  her  for  life,  for  that  she  might  do  without  any  such 

power  given  her. 
Anie,  p.  149.  He  agreed  that  the  fee  is  not  by  this  devise  in  the  wife,  but 

Post,  p.  176.       rests  in  the  heir  until  a  disposal  be  made,  which  she  may  do 

by  a  declaration  in  pursuance  of  her  power,  though  she  make 

[  *  164    ]  no  formal  conveyance,  as  it  was  resolved  in -Dame/*  and  Up- 

A  feme  covert    toris  case,  that  a  feme  covert  may  make  a  disposal  in  pursu- 

nwy  execute  a    ^j^^^  ^^  ^ier  power;  if  it  should  be  intended  that  she  should 

Co^^Lit  n2si    dispose  only  for  Ufe  to  one  of  her  children,  that  might  be  to 

n.  (6).  no  purpose,  for  the  life  might  die  before  hers ;  and  he  cited  a 

^l^^^'^^^'  case  m  the  King's  Bench,  Heale  v.  Green  (1),  Hill.  4fl.  Rot 

'    376,  where  the  case  was,  J.  S,  possessed  of  a  term  for  100 

years,  devises  it  in  this  manner: — 

I  give  and  bequeath  to  H.  my  wife  all  my  lands,  to  set  and 
,  let,  and  make  estates  out  of  them  in  as  ample  manner  as  if  I 
were  Hving,  during  her  life ;  the  remainder  after  the  death  of 
my  wife  to  my  daughter.  H.  makes  a  lease  for  99  years,  if 
three  persons  lived  so  long.  The  question  was,  whether  this 
did  determine  by  her  death  ?  And  it  was.held  that  it  did  not, 
notwithstanding  the  remainder,  for  that  was  to  be  taken  up- 
on a  contingency,  if  the  wife  did  not  dispose  of  it. 

But  Windham  said,  that  would  not  come  up  to  this  case; 

for  being  but  a  term  for' years  it  would  pass  by  a  devise  of 

(2)  Dy.  307  b.  the  land(2) :  and  he  said,  in  a  will  a  fee  will  pass  in  many 

^wirfs^nTwui  cases  without  the  word  "Heirs,"  19  H.  §,  9.  Bro.  Devise, 

pass  a  fee  with-  39.  1  Inst.  9  b.  and  so  the  intent  of  the  testator  shall  be  ta- 

out  Uie  word      ken,  as  in  the  case  of  IVeb  and  Taylor.     One  that  could 

•"te*r* '  ^^^    ^^^  write  good  English,  having  been  beyond  sea,  writes,  "I 

appear.     ^^  make  my  C.  Gyles  Bridges  my  soly  aery,  and  executory 

(3)  Post,  C.781.  the  manor  of  Minton  in  Glocest(3)."  Ow.32.  Moor,  57,  Fees 

by  Implication. 

^udigate  pro  quer'  agreed,  that  a  devise  to  dispose  at 

will  and  pleasure  passes  a  fee,  Lat.  59,  and  that  the  intent 

of  the  devisor  shall  be  taken;  but  it  was  agreed  by  all,  that 

according  to  Hob.  3^,  the  intent  must  be  certain  when  it  is 

Ante,  .p.  11.      to  disinherit  an  heir. 
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If  the  devisor  had  devised  it  to  such  of  his  children  as  his 
wife  should  name,  this  would  have  carried  but  an  estate  for 
life;  and  this  devise^  as  it  is^  is  the  very  same  in  effect;  and 
he  cited  Moor,  52,  356.  6  Co.  fFild^s  case.  2  Cro.  52.  1 
Rolle,  834. 

Vaughan  and  Atkins  seemed  to  incline,  that  she  should  ^  Ler.  104. 
have  power  to  dispose  of  an  estate  for  life  only,  because  if 
the  testator  had  said."  I  dispose  of  it  to  my.  son,*'  it  would 
have  been  but  an  estate  for  life. 

But  JVindham  and  Ellis  contra: — Forasmuch  as  there  is  Pott,  177^ 
a  difference  between  a  devise  of  an  interest  and  a  power, 
and  they  granted  that  if  the  testator  had  said  "  I  dispose  of 
it  to  my  son,"  it  would  have  been  but  for  life;  but  here  the 
testator  gives  a  power  to  dispose,  which  seems  to  imply  *  such  [  ♦  165    ] 
a  power  as  he  nad  himself,  which  was  to  dispose  of  the  fee»  Posu  176. 
Curia  advisare  vtdt. 

Serjeant  Porter  put  this  case  to  Serjeant  Hard.  A  man  i  Roi-  727. 
devises  his  land  to  J.  S.,  .whereupon  a  crop  of  com  was  ^^^.Ti*  ^^ 
growing,  and  after  devises  all  his  personal  estate  to  H.  Qu.    whether  the 
Who  shall  have  the  crop  of  corn?  And  their  opinion  was,  devisee  of  the 
that  J.  S.  should  have  it,  because  a  devise  of  land  carries  >«"<*  f ^»aii  *>*▼? 
the  emblements  by  implication;  and  when  he  devises  all  his  preference  to  the 
personal  estate,  it  shall  be  intended  such  as  he  had  not  de-  legatee  of  the 
vised  before.  [Continued,  post,  p.  176.]  tote(^)?^" 

(a)  See  the  different  authorities  in  the  served  that  in  the  two  last  cases,  where 

note  to'Harg.  Co.  Lit  55  b.  Gilb.  Evid.  the  decinon  was  in  favour  of  the  legatee, 

247-8,  4th  edit    BuUer  N.  P.  34.  Cox  the  words  stock  upon  the  farm  were  used, 

V.  GoeUahe,  6  East,  604,  n.  (<Q.   West  in  the  legacy,  which  are  stronger  than  the 

▼.  Moortf  8  East,  339.     It  is  to  be  ob-  words  of  the  case  put  by  Serjeant  Porter. 

Threadneedle  V.  Lynum.  (  C.  181.  ) 

Continued  from  p.  120. 

It  was  now  argued  by  Jones  pro  gtier\ 

It  was  observed  by  him,  that  the  bishop,  without  the  dean 
and  chapter,  had  too  Httle  power,  and  with  the  dean  and 
chapter  that  he  had  too  much;  the  first  was  remedied  by  the 
statute  of  3^  H.  8,  and  the  latter  was  restrained  by  this  sta- 
tute of  1  Eliz. 

The  old  accustomed  rent  is  not  here  reserved;  for  an  iden- 
tity of  the  sum  doth  not  make  an  identity  of  the  rent,  but  it 
ought  to  be  the  same  rent  issuing  out  of  the  same  lajid ;  (5 
Co.  JeweWs  case) ;  and  this  issues  not  out  of  any  part  of  the 
demesnes  of  Trequair,  for  they  are  excepted.  Nat.  Brev.  178. 
In  an  assise  of  a  rent,  all  the  land  out  of  which  it  issues  ' 
ought  to  be  put  in  view.  5  Co.  Montjoy^s  case,  there  was  an 
acre  more  than  was  demised  before,  rendering  the  antient 
rent,  and  if  it  be  not  verus  et  antiq*  redditus  when  it  issues 
out  of  more,  a  fortiori  when  it  issues  out  of  less.  S  Cro.  112, 
173.  Moor,  770  a. 

And  though  it  be  found,  that  the  manor  of  Brouneere 
be  of  tl)e  value  of  .116/.  per  ann,  and  so  sufficient  to  satisfy 
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die  renty  yet  that  will  not  do,  for  the  remedy  ttintt  be  left  . 
as  beneficial  for  the  successors;  and  therefore,  5  Go.  5,  if 
the  rent  be  reserved  payable  at  two'days^  where  it  was  an- 
tiently  at  four^  it  is  void,  because  not  so  beneficial  to  the 
successor. 

Obj.  Here  is  a  benefit  to  the  successor;  for  hei«  he  irill 
have  his  apportionment  of  the  old  rent  for  that  which  was 
not  surrendered,  and  ^11  have  all  the  new. 

Ans.  Here  can  be  no  apportionment,  and  a  reservation  jm> 
rdtd  is  not  good.  5  Co.  5,  1  Inst.  44  b. 

This  division  of  lands  is  very  inconvenient  for  the  succes- 

r  *  166   ]  ^^>  ^^^  ^^^®  "^*y  distribute  it  into  two  or  three  parts,  ♦so 

he  may  distribute  it  into  twenty ;  and  it  may  beget  ^eat  lUs- 

putes  between  the  successor  and  the  tenants  upon  the  appor-, 

tionment  of  it. 

Obf.  This  is  a  restraining  statute,  and  therefore  ought  to 
be  taken  strictly. 

Ans.  It  is  not  always  so ;  for,  1  Inst.  45,  the  lease  must  be 

made  in  writing,  and  it  must  not  be  dispunishable  of  waste; 

and  yet  neither  of  these  are  within  the  letter  of  the  statute. 

Fid,  Bac  Ab.     10  Co«  58,  &c.  OfBces  are  in  the  equity  of  the  statute, 

Office,  (D).        though  not  within  the  letter;  and  in  Montjoy's  case  that  act 

was  restrictive  as  well  as  this ;  and,  Cro.  Car.  22,  it  was  doubt* 
ed,  whether  the  lease  then  wer6  good  or  not,  where  it  leases 
two  parts,  that  used  to  be  let  severally,  together,  and  re- 
serves more  than  the  antientrent;  and,  1  Co.  139,  Popfuun 
seems  to  say  that  it  is  not  good.  And  in  answer  to  1  Inst. 
44  b.  that  a  rent  by  tenant  in  tail  might  be  reserved  pro  rcttd, 
he  said,  that  the  penning  of  the  statute  of  3^  H.  8,  is  very 
different  from  this;  for  there,  if  he  lets  for  eleven  years,  re- 
serving less  than  the  usual  rent,  he  may  afterwards  let  it 
for  the  same,  and  it  shall  bind  his  issue ;  but  upon  this  sta- 
tute it  must  be  the  old  and  accustomed  rent  that  must  bind 
liie  successor. 

Maynardpro  def — The  design  of  the  statute  was  for  the 
benefit  of  the  successor,  to  abridge  the  power  of  the  bishops, 
(with  the  consent  of  the  dean  and  chapter). 

And  he  said,  that  every  part  of  the  provision  had  been 
construed  by  equity,  and  not  k^t  strictly  to  the  letter,  sciL 
"  hereditaments;"  though  the  office  of  a  register,  (stcrveyor,) 
be  no  hereditament,  yet  it  is  within  the  statute,  10  Co.  60, 
though  strictly  they  are  not  hereditaments ;  and  so  an  office 
may  be  granted  in  reversion,  where  it  hath  antiently  been 
so.  1  Cro.  556. 

Here  is,  in  an  equitable  sense,  the  old  and  accustomed 
rent,  for  that  intends  no  more  than  the  same  in  quantity. 

It  cannot  be  intended  the  old  rent  in  a  strict  sense,  fot 
that  determined  with  the  old  lease.  In  the  stat.  31  H.  8,  <f( 
monasteries,  the  like  expression;  and  yet  in  Dy.  1S3,  an 
equitable  construction  put  upon  it. 

.  And  it  is  a  good  diversity  which  is  taken  in  8  Co.  90,  of 
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conditiolUy  and  is  applicable  to  leases,  when  they  are  made 
to  support  estates,  and  when  to  destroy  them. 

He  cited  a  case  of  the  Bishop  of  Gloucester,  where  he 
leased  part  of  a  manor,  and  then  leased  the  manor,  reserving 
llie  old  rent,  (which  passed  only  the  reversion  of  that  part 
whidi  was  in  lease);  yet  that  was  held  a  good  lease,  and  *  is  [  *  167  ] 
enjoyed  till  this  day,  and  yet  there  is  not  so  good  a  remedy 
for  the  rents  (1).  (i)  Quare,  if 

Besides,  if  so  be  the  statute  should  be  taken  strictly  as  5**^^^,^ ^ss  ^ 
to  the  old  rent  and  the  old  land,  it  might  fall  out,  that  the  dted^Hargr-  Co. 
bishop  shoidd  be  incapable  to  demise ;  as  where  there  is  a  Lit.  44  b.  n.  (7). 
manor  that  hath  been  usually  let,  which  consists  of  demesnes 
and  services,  and  the  freehold  escheats,  this  could  not  be  let  ^^'»  P-  ^^2. 
by  this  strict  construction,  for  then  there  would  be  more 
luid,  and  less  services. 

And  as  for  Montjoy's  case,  that  is  for  a  particular  family, 
and  they  may  tie  themselves  up  under  what  limitations  they 
please;  but  this  is  of  a  general  concern;  and  besides  that, 
there  it  is  said  verus  et  antiq.  recUlitus,  but  here  it  is  only  the 
accustomed  rent. 

And  the  Court  seemed  to  incline  that  the  lease  was  good. 
Sed  udvisare  volunt.  [Continued,  pasty  p.  179.] 

Hill  v.  Good.— In  C.  B.  (  C.  182.  ) 

Continued  from  p.  156. 

Now  Vaughan,  C.  J.  dehvered  the  opinion  of  the  whole    A  msn  may 
Court,  which  was,  tdiat  a  consultation  ought  to  be  granted  in  "°J  ^^y^.  ^^ 
this  case ;  and  that  this  was  a  marriage  intended  to  be  pro-  ceased  wife 
hibited  by  &2  H.  8. 

And  first  he  observed,  that  the  causes  of  marriage  did    W  Sedvid. 
formerly  belong  solely  to  the  Ecclesiastical  Courts  (1),  and  ^xhe  tem   ml 
that  the  Temporal  Courts  had  nothing  to  do  to  prohibit  them  courts  never 
till  this  statute  of  32  H.  8,  38.  prohibited  the 

And  as  to  the  unlawfulness  of  this  marriage  he  held  three  ecclesiastical 

^  o  courts  m  causes 

assertions,  of  marriage,  till 

First  Assert.  That  it  is  expressly  prohibited  by  the  Le-  32  Hen.  8,  c. 
vitittallaw.  38(a). 

In  this  matter  the  construction  of  the  Hebrews  and  their    '^^^  practices 

{iractices  are  good  precedents ;  for  in  cmistruction  of  any  aL^^od  ^^rTc^ 
aw  there  are  these  rules :  den^simhecon- 

1.  Pogtulat\  It  is  necessary,  that  every  law  be  given  in  strucdonof  the 
such  words  as  it  may  be  understood*  Leviticai  law. 

2.  The  ilVeaning  of  the  words  of  a  law  is  to  be  gathered 

from  their  common  use  before  the  law  made,  (or  else  by  some  Vaugh.  305. 
law  made  to  explain  them). 

And  therefore  all  old  laws  are  best  explained  by  a  cotem-    The  meaning 
porary  exposition;  as  for  instance,  Mag.  Char.  ch.  29^  what  gathend^om 

(a)  Vide  S.  C,  Vaugh.  304.  Harrison     499,  (Istedit).  GoMs.GG^pper,  5  East, 
V.  Burwell,  it,  207.  Home  v.   Camden,      372. 
4  Term  Rep.  397.    1  Gibson's  Codex, 
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contemporane-    is  meant  by  Uber  homo,  and  what  hyparium  ^uortim,  would 
ous  exposition.    \y^  ^eTy  obscure  and  incertain,  had  not  usage  since  the  tune 

of  making  that  law  explained  them, 
f   *  168  1      *  3.  AQ  interdicts  of  marriage  are  directed  to  the  man^  but 
Vaugh.  305.       for  as  much  as  every  marriage  must  be  between  a  man  and  a 
f T''  ^'elVi      ^^^^^i^*  where  the  man  is  forbid  the  woman  is  so  consequently. 

The  reason  why  the  man  only  is  forbid  is,  because  he  is 

the  primary  agent  in  uncovering  nakedness,  and  the  woman 

Pott,  p.  347.      merely  passive ;  and  the  man  was  ducere  vxorem,  and  she 

only  to  consent. 
Vaugh.  306.  The  first  thing  observable  is  the  general  prohibition,  LfCV, 

xviii.  ver.  6,  ''  None  shall  approach  to  any  that  is  near  of 
kin  to  him :"  but  this  of  itself  would  not  have  been  intelligible, 
for  every  one  may  be  said  near  in  respect  of  a  remoter,  and 
therefore  this  had  been  useless,  without  something  more  to 
notify  who  should  be  the  persons  accepted  as  near  of  kin. 
Meaning  of '^        This  is  explained  in  Lev.  xxi.  1,  S,  for  there  it  appears, 
in'LeviS"^"'"    that  by  near  of  kin  there  are  meant  the  next  of  kin;  as  in 
Vaugh.  306.      ^^^  ascending  line  the  father  and  the  mother,  in  the  descend- 
ing the  son  and  the  daughter,  in  the  collateral  the  brother 
and  sister. 
1  Gibs.  Codex,        The  extent  of  the  prohibitions  is  not  to  be  confined  to 
^^^'  the  Levitical  instances,  for  then  marrying  his  daughterwould 

not  be  unlawful;  for  that  is  not  mentioned  neither  m  Lev. 
xviii.  nor  in  the  statute  of  25  H.  8,  22,  nor  28  H.  8, 7,  where 
prohibited  degrees  are  recited. 
Vaogh.  308.  But  the  most  certain  rule  for  the  extent  of  the  prohibitions 

is,  that  it  doth  extend  to  those  that  are  near  of  Kin,  Cut  su* 

pro),  and  to  those  that  are  near  to  those  that  are  his  near  of 

kin ;  so  not  only  the  propinqui,  but  the  propinquis  propmqui 

(3)  Oiib.  Rep.  are  also  forbid,  and  that  is  the  utmost  extent  of  it  (2) ;  as  the 

158.  1  BLCom.  mother's  mother  and  the  daughter's  daughter,  and  the  sis- 

^'  ter's  sister  or  sister's  mother,  &c.  for  these  are  near  to  those 

that  are  near;  as  a  man's  sister  is  near  to  him,  so  his  sister's 

sister  is  near  to  her,  and  by  consequence  near  to  her  that  b 

near  to  him. 

And  this  appears  ver.  11,  ^'Thou  shalt  not  imcover  the 
nakedness  of  thy  father's  sister,  for  she  is  thy  father's  near 
kinswoman ; "  and  that  is  propinquo  propinquay  for  the  father 
is  near  to  him,  and  she  is  near  to  the  father,  that  is  to  say, 
near  to  him  that  is  near  to  him. 

Mother's  brother  and  sister^s  daughter,  though  not  men- 
tioned, yet,  bein^  in  pari  gradu,  they  are  also  prohibited. 

And  the  prohibition  must  be  extended  to  a  parity  of  de- 
gree. 

2.  For  when  a  law,  that  forbids  those  that  are  near  of  kin 
[    ♦  169  ]  to  marry,  determines  who  are  near,  none  of  those  *  that  the 
Vaugh.  309.      law  denominates  to  be  near,  are  more  or  less  near  than  ano- 
ther ;  as  one  attorney  is  not  more  an  attorney,  or  serjeant 
more  a  serjeant  than  another ;  and  the  consequence  of  that 
is,  that  none  under  that  notion  can  be  more  or  less  forbid  than 
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another '/and  so  there  is  the  same  reason  in  those  that.ai« 
propmqms  propinqui:  Lev,  xx.  19.  The  father's  sister 
and  the  mother's  sister  are  said  to  be  near  of  kin,  and  yet 
they  are  only  propinauis  propinqme.  And  so  it  is  of  the 
son's  daughter,  and  tne  daughter's  daughter,  they  are.  ex- 
pressly forbid;  and  by  the  same  reason,  to  marry  the  wife's  Vaugh.  sio-l. 
grandmother,  for  he  that  doth  so,  marries  his  wife's  daugh* 
ter's  daughter,  for  his  first  wife  is  the  daughter's  daugh- 
ter to  the  last:  and  the  wife's  mother  and  sister  are  prohibit- 
ed within  the  first  rule,  though  not  expressed,  for  they  are 
near  to  the  wife,  prout. 

In  our  tables  there  are  thirty  persons  that  are  prohibited.   Vaugh.  su. 

The  Carii  expositions  forbid  eleven  more. 

The  18th  verse  of  the  18th  chapter  may  be  intended  to  Vaug.  312, 241. 
prohibit  the  wife's  sister  absolutely,  as  well  as  in  the  lifetime  ''»^»  P-  ^^*- 
of  the  wife. 

For  that  expression  ^^  to  vex  her,"  may  be  intended  of 
vexing  her  by  reason  of  a  jealousy  that  she  should  have  in 
her  Inetime,  that  her  husband  would  marry  her  sister  when 
she  should  be  dead. 

The  apostolical  canon  16th  forbiddeth  it  expressly,  qui  Vaugh.  si2. 
dMios  sdroresdtixUclerictis  esse  non  potest :  and  this  cannot  be 
intended  of  two  sisters  at  the  same  time,  for  polygamy  was 
never  allowed  amongst  them. 

And  therefor^  at  that  time,  the  marrying  of  the  wife's  sis- 
ter was  either  lawful  or  unlawful;  if  it  were  lawfiil,  why  was 
it  pumshable?  if  it  were  unlawfiil,  how  comes  it  to  be  lawful 
now? 

A  marriage  may  be  unlawful,  and  yet  not  so  as  to  dissolve    ^  "?^"^!?? 
the  marriage ;  but  that  is  when  it  is  made  unlawfiil  by  human  ^lijyct  not  d&i- 

authority.  lohible.  Vanglu 

Among  the  Jews  an  incestuous  marriage  was  void,  and  the  J^  J-  ^**?;  *• 
parties  punishable.  [Vaugh.  818.]  I]  ^^  j  i^^  le. 

But  it  was  not  so  among  the  primitive  Christians;  but  the 
reason  was,  because  divorcing  is  an  act  of  jurisdiction,  and 
they  had  no  such  power ;  but  all  that  they  could  inflict  in  Vaugh.  813-5. 
those  cases  was,  to  eject  him  from  their  communion ;  and  that 
appears  in  the  case  of  the  incestuous  person,  1  Cor,  v.  1,  St.  ^ 
Paul  could  do  no  more  than  forbid  hhn  their  communion. 

♦Seld.  Ux'  Heb.  li.  1,  cap.  12,  fol.  18.    The  marriage  of  [  *170    J 
the  wife's  sister  forbid. 

The  primitive  Christians  followed  the  exposition  of  the 
Carii  and  the  ScriptuarU,  who  went  not  by  tradition,  as  the 
Scribes  and  Pharisees  did,  but  by  the  text ;  but  the  Scribes 
and  Pharisees  had  more  authority  amongst  the  Jews  (b). 

But  both  did  agree  the  prohibition  of  those  mentioned, 
but  the  other  do  and  twenty  more;  and  in  the.Provinciale   - 
concilium  Dliberinum  (3),  Can.  16,  it  is  expressly  forbid.         (?)  v*ugh.  3i5. 

^  ''  '  r  J  Orotiu«,itW  ' 

(fr)  Vaugh.  314.  See  aome  account  of     sects  in  Jennings's  Jewish  Antiquities,  "^^ 
the  poinU   of  difference  between  the      B.  1,  c.  9,  p.  308,  823.  ed.  Edinb.  1808.    * 
Kanltes  or  Scriptnarii  and  other  Jewish 
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The  Leviticoi       9d  AsssBrtiion,  If  it  were  not  within  the  Levkical  prohibi- 
^UbUkm       tions,  yet  it  is  within  the  Leritical  degreecf >  and  therefore 
fronTSe^'Leviti-  ^^  Court  ought  not  to  grant  a  prohibiticm,  for  their  power 
cai  Degrees.       Is  only  where  it  is  without  the  Levitical  degrees. 
Vaagh.  319.  Marriages  within  the  Levitical  degrees  were  sometimes 

lawful,  and  sometimes  not;  but  those  that  are  within  the  Le- 
vitical prohibitions  were  never  lawful. 

It  is  not  said  by  the  act  of  parliament  what  are  the  Levi- 
tical degrees ;  nor  is  it  said  that  all  marriages  within  the  Le- 
vitical degrees  are  prohibited  by  Grod's  law,  and  that  none 
but  such  are  against  God's  law. 
Marriages  not       For  marriages  may  be  without  the  Levitical  degrees,  and 
within  the  de-    ygt  prohibited  bv  God's  law ;  as  in  case  of  pre-contract,  &c. 

grees,  may  yet    ^  O  f  naf.  "^ 

be  prohibited  by  ^  » -tnsi. 

God's  Uw.  And  aldiough  this  marriage  should  not  be  imlawful,  yet 

Vaugh.  319,  the  impeaching  of  it  here  cannot  be  hindered,  because  it  is 
i^Gibsf^dex.^  within  the  Levitical  degrees,  as  appears  by  the  18th  verse  of 
497.  the  18th  chapter;  for  let  that  be  intended  of  taking  a  sister 

in  the  lifetime  of  the  wife,  yet  that  is  a  prohibition  su A  fnoob; 
for  then  polygamy  was  lawful,  and  he  might  have  taken  any 
oth^,  and  therefore  it  is  a  Levitical  degree. 

For  a  marriage  is  not  therefore  unlawful  because  it  is  with- 
Vaugh.  320.      in  th^  Levitical  degrees ;  for  marrying  the  brother's  wife  is 
expressly  within  the  Levitical  degrees,  and  yet  that  was  in 
-some  cases  lawful. 

Sir  Eld.  Coke,  inhissdiemeinthe  second  Institutes,  names 
this  very  degree  as  prohibited.  [2  Inst.  683.] 

And  Maris  case,  Moor,  907,  it  is  said  a  prohibition  was 
granted  where  the  case  was  for  marrying  the  wife's  niece; 
but  Cro.  !Eliz.  S28,  in  the  very  same  case  it  is  afterwards  said 
(4)««Consa]ta-  that  a  prohibition  (4)  was  granted. 

v°?''h  MO  "^^  ^^'  Parson's  case  in  the  first  In6titutes,'the  first  im- 

•iwf  o.  %%L     P^ession  (now  omitted)  it  appears  upon  the  Roll,  Hill.  2  Jac. 

Rot.  103^,  a  consultation  was  at  last  granted  (c). 

Hob.  181,  it  is  expressly  said  there  was  cause  for  a  di- 
vorce a  vinculo  by  the  marrying  his  wife's  niece.  [1  Roll.  832] . 
[  *  171    ]      *  And  Sir  Giles  Ellington's  case  (rf)  was,  that  he  was  di- 
vorced for  marrying  his  niece  of  the  half  blood,  and  no  pro- 
hibition granted.     Besides,  no  man  can  tell  how  often  prohi- 
No  entry  is      bitions  have  been  denied  in  these  cases,  for  tiiere  is  no  entry 
made  of  prohi-    of  prohibitions  denied. 

vr^h.'323!^'        Sdjfssertion.  Admitting  it  be  witiiout  the  Levitical  pro- 
hibitions and  degrees,  yet  we  ought  not  to  prohibit  the  im- 
peaching of  it ;  because  it  is  forbid  by  God's  law,  and  the 
words  of  the  statute  are,  Oods  law  excepted.    And  for  thfit, 
Whenanactof  when  an  act  of  parliament  declares  a  thing  to  be  forbid  by 
parliament  de-    God's  law,  it  is  to  be  SO  taken  by  us,  especially  when  it  is  but 
t*7oibid^"«f  i^  to  explain  what  is  meant  by  a  forbidding  by  God's  law  in 
God's  law^  it      another  act  of  parliament;  and  this  is  declared  to  be  forbid 
must  be  admit-    by  God's  law,  28  H.  8,  7. 

(c)  As  to  Parson*s  case,  sec  ante,  p.  (d)  Vaugh.  323.   S.€,  2  Lev.  254.  2 

73.    Vaugh.  322,  248.    Post,  p.  287.  Show.  71.  Past,  p.  287,  511. 
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Oft/.  That  0t<^te  ie  i^pealed  by  the  statute)  of  1  &  S  Ph,  ted  to  be  se  by 
&  Mar.  md  not  venved  by  the  stat.  1  Eli«.  {e).  ^u^m  3«T 

2lm.  1.  It  may  be  a  quefition  whether  or  vk>  this  branch  of  ^l^f '      '      ' 
It  be  repealed;  tot  there  are  two  branches  that  eoneem  mar- 
riagee ;  one  that  declares  thes6  degrees,  and  another  which 
diE»llow6  of  dispensations,  and  that  is  most  probable  to  be 
the  branch  intended  to  be  repealed,  because  thert  did  most  si-  i  Gibs.  Codei, 
eroach  upon  the  church  of  Kome«  **^ 

Ans.  2.  Admitting  it  had  been  repealed^  yet  ft  is,  as  to 
this  point,  by  imptication  revived  by  the  stotute  of  1  Eliz. 

For  that  act  revives  the  statute  of  28  H.  8,  cap.  16,  which 
takes  notice  of  the  dedarations  of  this  statute  of  28  R,  8, 
cap.  7,  which  declares  what  marriages  are  prohibited  by 
Grod'slaws:  and  besides,  we  are  to  take  that  to  be  forbid  by 
the  law  of  God,  which  a  lawful  canon  declares  to  be  so. 

And  this  marriage  is  declared  unlawful  by  the  law  of  God 
by  the  canons  of  lung  James,  where  the  table  of,  consangui- 
nity and  affinity  is  set  forth. 

And  these  canons  are  confirmed  by  act  of  parliament,  and 
so  are  become  the  established  law  of  the  nation ;  and  then  it 
IB  as  moch  as  if  an  act  of  parltament  had  declared  it,  when 
such  a  canon  declares  it  (/). 

£^  ad  heme opm,  Justkiarii  (zssemer\  Consultationgrant- 
edperCter'(g). 


(e)  There  is  some  doubt  about  thisi 

Vaugh.  323-4-5-6-7.  1  Gibs.  Codex, 
496.  2  Burn's  Ecdes.  Law,  439,  (8th 
edit)  1  BL  Com.  435.  It  is  remarkable 
that  no  notice  -is  taken  throughout  this 
ease  of  stat  1  Mary,  sess.  2,  c.  1,  which 
repeals  both  25  Hen.  8,  and  21  Hen.  8. 
See  1  Evanses  CoU.  Stat  151-2,  n. 

(/)  Vaugh.  827.  2Ventr.41.  Vaugh. 
244.  Com.  Dig.  Canops,  C.  However, 
it  has  been  since  determined  that  tlie 
OanoDs  wi  1606,  where  they  are  not 
merely  dedaraiery  of  the  antient  canon 
law,  are  not  proprio  vigare  binding  on 
tbe  laity,  nor  do  they  appear  to  have 
been  ever  confirmed  by  Uie  parliament 
Middhton  v.  Croft,  2  Stra.  1056,  1060. 
2  Atk.  667.  S,  C.  1  Bl.  Com.  83.  2  W. 
BL  968.  6  Tenn  Rep.  493.  8  Texm 
Rep.  414. 

(g)  See  Wortly  v.  Watkmton,  2  Lev.  2^4. 
i9.a jM«/,p.287.  Wortbgfy.Btuct<m,  ZKeh. 


620.  Watkiiuon  v.  Mergairon,  T.  Ray. 
464.  Skinner,  37.  Haines  v.  Jestfott,  5 
Mod.  168.  CUmmU  v.  Beard,  ib.  448. 
SnowUngv,  Ntertey,  2Lutw,  1075.  But* 
kr  y.  Goitrill,  Bunb.  145.  Aughtie  v. 
Aughtk,  1  PhilUmore,  201.  Faremouth 
V.  WeOmm,  I  PhUUmore,  355.  1  Black. 
Comm.  434-5.  1  Gibson's  Codex, 
498,  1st  edit  Bac.  Ab.  Marriage,  (A). 
Com.  .Dig.  Baron  &  Feme,  B.  2,  3. 
1  Evans*  CoUeCOf  SUt  151-2,  notes, 
2d  edit  15  Viner^  255-6-7:  and  the 
learned  axgument  of  Mr.  AUeyne  on  Ais 
subject,  called  the  "  Legal  Degrees  of 
Mairiage  considered."  Note,  a  mar- 
riage voidable  for  affinity  cannot  be  im* 
peached  after  the  death  of  either  party. 
Harris  v.  Hicks,  2  Salk,  548.  Carth.  27 ) . 
Co.  Lit  33  a.  EUwt  v.  Gun,  2  Phillim. 
16.  Broumiuiordr,  Edwards,  2  Ves.  Senr. 
245. 


Sackvill  v.  Evans. — In  C.  B.  (  C.  183.  ) 

Debt  was  brought  in  the  Debet  and  De^ui^^  against  an  admi-   To  debt  in  the 

nistrator,  for  rent  incurred,  upon  a  term  for  years,  in  his  *^'  "**  ^*^ 

own  time.     He  pleads— FuUy  administered.  *•'  "«*'""'*  *" 

*  The  plaintiff  demurs.  [  ♦  172    ] 

And  the  Court  held  that  he  had  good  cause  of  demurrer,   adminiatrator. 

For  although  an  administrator  or  executor,  after  the  death  ^'j'J^*'**"*^^!^ 

of  the  testator,  may  waire^the  occupation  of  a  term,  and  then  ^^^li^otpkne 
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admhusiraifU  '  they  Bhall  be  chargeable  no  farther  th^  they  have  atftsets; 
282*^4n'*5io '  y®*  ^^  *^®y  ^^  possess  the  term^  they  shall  be  chargeable  for 
528.'  1  Mod.  185.  ^®  'ciit  dc  bmis  proprUs,  if  it  incurs  in  their  own  times, 
isaik.  297,317.  But  it  was  agreed,  that  if  an  executor  bring  an  action  for 
^^E  tTiss'  ^®^*  upon  a  lease  made  by  the  testator,  it  must  be  in  the  Zfe- 
Jevlmv^Har- '  ^^^  Only;  but  if  an  executor  makes  a  lease  himself,  it  must 
ridge,  1  Saund.  be  hi  the  Debet  and  Detinet  (a). 

1'  ^^^'}^^  And  authorities  in  the  principal  case  cited  were,  1  Roller 
by  an  exS!  ^^'  ^  Cro.  238,  411.  2  Brownl.  202.  Cro.  Ehz.  711..  1 
on  a  lease  by  his  Bulst.  22.  Moor,  566.  Pop.  220.  Sty.  61.  jTo/yVcase;  and 
testator,  must     Sir  ffT^  Austin's  case,  lately  in  this  Court.    . 

be  in  the  detmet  "^ 

only :  aUier,  if  on  a  lease  made  by  himseUl   Cro.  Jac.  685.  Cro.  Car.  225.  Com.  Dig.  Pleader,  2  D.  1. 

Post,  p.  403-4. 

(a)  But  temble,  when  the  plaintiff  is      he  tnay  sue  in  the  detinet  only.     Wikon 
entitled  to  sue  in  the  debet  and  detmet,      v.  Hobday,  4  Maul.  &  Selw.  120-5. 

(  C.  184,  )  ^        The  Kingv.  Clarke. 

S.  C,  poet,  p.  178.  1  Mod.  195.  2  Mod.  1.  8  KebL  412. 

The  question  was  upon  the  grant  of  the  king. 

Nudigate — That  the  king's  grant  shall  be  void  in  these 
following  cases : 

1.  Where  he  is  misinformed  in  his  grant.  1  Co.  52. 

2.  Mis-recital  shall  avoid  it.  Moor,  318.  Hob.  224,  231. 

3.  If  the  king  be  deceived  in  matter  of  fact,  or  matter  of 
(1)  m.  1  Ld.  law  (1),  it  is  void.  10  Co.  1 12.  1  Co.  46. 

Ray.  50.  4w  Want  of  form  will  avoid  the  kmg's  grant.  Hob.  243, 

323.  1  Co.  50.  Dyer,  124. 

5.  When  the  thing  is  in  him,  or  comes  to  him  in  another 

manner  than  he  supposes.  4  Co.  34.  1  Rol.  192.  Moor,  888. 

Hob.  170.  1  Co.  40.  2  Co.  38.  11  Co.  90.  2  Rol.  186.  Hob. 

323. 

Hard.  That  the  king's  grant  shall  be  good. 
iMod.  196.  1.  If  there  be  an  original  certainty,  although  there  be  a 

mistake  after.  2  Cro.  34, 48.  Yelv.  42.  3  Leon.  152.  1  And. 

148.  29  Ed.  3,  7.  Dy.  83.   Godb.  4^3.   10  Co.  110.   10  H. 

4,  2. 

2.  There  is  a  difference  when  the  mistake  relates  to  the 
title  of  the  king,  and  when  it  is  but  a  denomination  of  the 
thing.  9  H.  6,  28.  8H.  7,  3.  10  Co.  110.  21  Ed.  4,  49.  3 
H.  7,  6.  38  H.  6,  31.  9  Ed.  4,  1 1,  12. 

3.  The  king's  grant  shall  be  construed  Uberally  for  his 
honour.  Stat.  18  Ed.  I.  6  Co.  6.  1  Co.  43  b. 
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(  C.  186.  )  More's  Case. 

Damages  in-    MoRE  brought  an  action  of  assault  and  battery  against 

created  by  the 
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who  pleaded  De  son  assault  demesne;  and  a  verdict  being  for  Court  on  view  of 
the  plaintiff,  they  gave  him  6?.  damages  at  the  assizes;  but  ^fnayhem  (a). 
upon  view  of  the  mayhem,  it  appearing  that  he  had  lost  two 
of  his  fingers,  and  was  thereby  disabled  to  follow  his  trade 
of  clothHshearing,  the  Court  increased  the  damages  to  100/. 


(a)  2 LdL  Ray.  176.  1  Wils.  5.  2  Wils.      and  Hoare  v.Crozier,  £.  22  Geo. 3,  K.B. 
248.  rViner,  271.  Bac.Ab.Dama^,(E).      Tidd's  Pr.  918,  6th  ed.  BuU.  N.  P.  21. 


( a  186. ) 


WiTTERONQ  V.  BlAYNY. 
Continued  from  p.  148. 

It  was  now  argued  by  Hopkins^  that  a  Sd.fa.  would  not    ^  tdr^fadas 

go  into  Wales.  issued  into 

It  must  be  admitted,  that  before  the  statutes  27  H.  8.  34  ^J^J^P°^"  *jh^ 
H.  8,  it  would  not  go.  C^^at  West! 

And  it  appears  to  be  the  judgment  of  the  parliament.  1  minster. 
Ed.  6,  10.    The  preamble  takes  notice  that  the  king's  writs  See^^e  notes  to 
did  not  run  into  Wales ;  and  till  that  statute  the  sheriffs  of    '      '      ' 
the  Welch  counties  were  not  bound  to  attend  the  Courts  at 
Westminster,  5  Eliz.  S3,  cieedTcommiemca^o,  in  the  *pr^amble,  [  *  174    ] 
recites,  that  the  king's  writs  did  not  run  into  Wales,  and  so 
isS2H.8,4. 

Obf.  Here  would  be  a  failure  of  justice,  if  execution  might 
not  go  into  Wales. 

MS.  It  cannot  properly  be  called  a  failure  of  justice,  where  vaugh.  398, 
a  remedy  is  not  applied  that  by  law  is  not  applicable;  as  the  *i^- 
case  of  iflky,  put  in  Bingham's  case,  2  Co.  where  a  murder  ^^''  ^  * 
could  not  be  tried,  and  yet  no  failure  of  justice.  Stamf.  Ub. 
2,6. 

.     Obf.  The  authorities  are  2  Cro.  484.  1  Roll.  394.  Cro. 
Car.  331.  Cer/tbrarTtf  sent  into  Wales.  ^ 

Ans.  Those  cases  differ  from  this;  for  there  the  king  is  ^nt^t  P'  147. 
concerned,  and  Cap.  UtlagaU  and  mandatory  writs,  &c.,  may 

So  into  Wales.  2  Bulst.  54,  and  Pedo  SLXid  Piper's  case,  Fitz. 
urisd.  28.  Curia  adknsare  pult. 

Postea,  in  Hilary  Term,  judgment  was  siven  by  fFindham^ 
Atkins  and  Ellis  y  (Vaughan  drfuncto)  that  a  ScP  fa'  would 
go  into  Wales.    JudC  pro  quer\ 


...  DoNEf?.  IJr.  Barebone.  ( C.  187. ) 

The  plaintiff  sets  forth  an  indenture  of  release  of  certain   On  a  covenant 
houses,  &c.  made  by  him  to  the  defendant,  wherein  redtatum  ^  l«*y«  ^^ 
fuity  thathe  had  made  a  lease  of  the  premises  to  the  defend-  ri^fe^  wide*^ 
ant,  to  the  intent  that  he  might  be  capable  to  take  a  release,  &c  how  a 
&c.  and  that  the  defendant  thereby  covenanted  to  leave  him  breach  shaU  be 
a  passage  under,  &c.  six  foot  broad  and  nine  foot  high ;  and  JJSS^It" °*'" 
for  breach  said,  that  the  defendant  coarctavit  et  obstruxit  SLeon.  is. 
viam,  per  quod  he  could  not  enjoy  his  passaire  six  foot  broad  *  Ld.,Ray.  452, 
and  nine  foot  high, /woMf.  ,  .  i  show.  252. 

The  defendant  demurs. 
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JBatdwin  pro  def — ^Here  m  no  sufficieat  breadi  alleged  ; 
for  to  say,  that  he  did  caarctarsvieMn,  andnotsayhowstrught 
be  did  make  it,  is  not  a  sufficient  breach ;  for  the  way  might 
be  ten  foot  broad,  and  so  he  might  coarditre,  and  yet  leave 
if;  six  foot,  and  then  the  Ua  qtiod  shall  not  help  it;  for  that 
is  but  an  inference  and  conclusion  upon  what  went  before, 
1  Saund,  298.  and  IS  not  traversable,  as  2  Co.  47,  48,  raiione  cujtis,  or  vir" 
Hob.  298.  tute  cujus,  is  not  traversable.  11  Co.  10;  andPlqw.  14,  15. 
Et  issint  bastard  nest  traversable. 

And  so  to  plead,  that  a  deed  wad  rased  et  issint  non  est 
factum^  he  cannot  traverse  the  non  est  factum. 

Jones  pro  quer'  answered^  that  the  defendant  might  take 

1  ^^^  traverse  well  enough,  that  he  did  not  coarctare  viam^  per 

[       176    J  »  qtfod  he  could  not  enjoy  his  way  six  foot  broad  and  nine 

foot  high ;  for  this  differs  from  the  cases  cited,  for  there  the 
conclusion  was  a  matter  in  law,  as  discliarge  of  tithes,  bas- 
tardv,  &c.  but  here  it  is  mere  matter  of  fact. 

f^aughan  and  ElKs  seemed  to  incline,  thattHe  breach  was 

bad ;  but  Windham  and  Atkins  that  it  was  well  enough ;  for 

when  it  is  said  that  he  did  coarctare  mam,  it  shall  i«late  to 

the  way  spoken  of,  which  was  six  foot  wide,  &c. 

Semb.  In  de-       BaMwin  took  another  exception ;  for  as  it  is  here  pleaded, 

cianng  on  a      |^  doth  not  appear  that  anv  estate  passed  to  the  defendant ; 

covenant  con-     *    "^r^^  ^'T-      S*^j     i      j    i       f        .  Y'^^y^  /^     r  -^TxTT^ 

tained  in  a  re-  tor  here  IS  a  deed  pleaded,  wherein  recttatumjutt  that  there 
lease  by  plain-  ^as  a  lease,  which  is  no  pleading  of  a  lease  sufficiently  j  and 
die  previous^^  if  there  were  no  lease,  then  the  dqed  of  release  was  void, 
lease  is  suffl-  and  no  estate  passed  by  it,  and  then  those  covenants,  which 
cientiy  pleaded  y^eie  made  upon  Supposition  of  an  estate  passed,  will  &I1  to 
%ItltZ     the  ground. 

cital  in  tne  re-  __o  tii«  •i*'-. 

lease,  rid.  xo  that  t/on^^  answered,  that  .where  an  estate  18  determm- 

1  Saund.  274,  able,  and  relative  covenants  in  the  same  deed,  diere,  wh^i 
&  iid.  70?"^    *^^  estate  determines,  the  covenants  are  gone  (a);  bat  if  no 

estate  pass,  the  covenants  may  be  good  enough:  as  where  a 
charter  of  feoffinent  is  made,  with  a  letter  of  attorney  to  make 
livery,  and  a  covenant  quietly^  to  enjoy  irom  henceforth,  if 
the  party  be  disturbed  before'Uvery,  the  covenant  is  broken. 
Mllis  thought  the  lease  was  well  enough  pleaded.  Wxnd^ 
ham: — It  is  but  inducement  to  the  action  however,  and  the 
title  of  the  land  is  not  now  in  question.  Sed  per  consent  the 
plaintiff  amended.  ' 

(a)lRoU.  522.    2Brownl.  135.   ^nf^,  e.48.   Pm^,  C.  609.   6  Vin.  415-6-7. 

(  C.  188.  )  Dawes  v.  Painter. 

S.  a  2  Mod.  45.  3  Keb.  26. 

The  5&6Ed.  In  consideration  the  plaintiff  had  made  the  defendant  secre- 
6,  &  16  on  the  tary  in  Barbadoes,  and  would  admit  him  to  the  said  place, 
does*mrt;*«rtend  ^^  defendant  Covenanted  to  pay  him  4O0l.per  ann.  so  long 
toB8rt>ado«s(a).  as  he  should  continue  in  the  said  place. 

The  defendant  pleads  the  statute  5  Ed.  6,  16. 

(a)  2  Salk.  4  i  1.     4  Mod.  222.     2  Ld.  Ray.  1245.     2  P.  WilL  75.  4  Burr.  2500. 
Dougl38.     13Viner,  412. 
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The  plaintiff  replies^  that  that  island  was  no  psurt  of  the 
king's  dominions  at  the  time  of  the  statute ;  and  that  it  is 
not  governed  by  the  laws  of  England,  but  by  laws  and  con- 
stitutions of  their  own. 

The  defendant  demurs. 

The  main  question  was,  whether  or  no  this  statute  did 
concern  those  islands?  And  per  Cunam  it  doth  not;  for  all 
islands  and  other  places  extra  4  maria,  though  they  are  part 
of  the  king's  dominions,  yet  they  are  not  governed  *by  the  [   *  176   ] 
laws  of  England,  unless  it  were  so  appointed  by  act  of  parlia-  1  Bi.Com.i05-fi. 
ment;  and  so  Callis  and  Gascoigne  were  goveirned  by  their  ^^^'  ^'  ^^^' 
own  laws ;  and  so  are  Guernsey  and  Jersey  at  this  day.  4 
Inst.  S86.    And  so  Ireland  was  not  governed  by  our  laws, 
till,  it  was  so  specially  ordered  by  King  John;  and  in  Henry 
the  Seventh's  days  a  law,  called  Poynings's  law^^  was  made^ 
whereby  all  the  statutes  then  in  force  in  England  were  so  in 
Ireland.  1  Inst.  141.  , 

And  statutes  at  this  day  made  do  not  extend  to  Ireland, 
unless  it  be  specially  named. 

It  was  admitted,  that  some  statutes  that  were  made  for   statutes  for 
public  advantage,  and  beneficial  laws,  might  extend  to  new  pi^iicadvant^ 
things  not  m^^^e  at  the  time  of  making  the  statute;  as  Magna  ^^g  ^"y  ^- 
Charta,  cap.  @1,  that  exempts  lords  from  carriages,  extends  tend  to  things 
to  degrees  of  nobility  not  in  esse  at  the  time  of  making  the  not  in  jmc  at  the 
statute.  2  Inst.  35.    But  penal  statutes  never  do  so  (A).         ^^^  ^^^^  ^^ 

penal  statutes.    Sir  T.  Jo.  68.  6  Taunt  103. 

{b)  Cro.  Car.  104.     That  the  above  strictly  within  the  statute.    5.  C.  and 

statute  is  rather  remedial  than  penal,  see  Fonbl.  Treat  Eq.  B.  1,  C.  4,  §  4,  n.  (u). 

Law  T.  Law,   3  P.  Will.  393,    and  note  The  act  is  novr  extended  to  Scotlana, 

C.  ib.  S.  C,  Cases  Temp.  Talbot,  140.  Ireland,  and  the  foreign  dominions  of 

And  equity  vriU  interpose  in  cases  not  the  Crown,  by  49  Geo.  3,  c  126. 

Leefe  V.  Saltingston.  f  C.  189.  ) 

Continued  from  p.  165. 

And  it  was  argued  now  by  fFindham,  Atkins  and  JEllis  for  a.  devised  a 
the  plaintiff;  and  they  all  held^  that  in  this  case  the  wife  had  farm  to  his  wife 
an  estate  for  life,  (with  a  power  to  dispose  of  the  fee,)  but  ?'u^^®L  X^ 
her  estate  was  but  for  Ufe ;  for  where  an  express  estate  is  pJsed'of  to  such 
devised,  it  shaQ  never  be  controlled  by  an  implication;  as  a  of  his  children  aa 
devise  inperpetuum  carries  a  fee,  but  a  devise  for  life  in  per-  ?1,*^??*i^"^ 
petuum  is  but  an  estate  for  Ufe.  15  H.  7, 12.  1  Bulst.  219.  fhi  wife  tl»iuS! 
Jones,  138(c).  But  a  devise  to  dispose  at  will  and  pleasure  estate  for  Uft, 
carries  a  fee.  Bro.  Devise,  39.  1  Leon.  283.  Latch,  DflWirf  ^  •  p?"?  *» 
and  Upton's  case.  tT^^i,^, 

C.4.  ditieni  (a).  An  express  estate  for  lifiB  by  devise,  shall  not  be  controlled  by  iinplicatioD(6). 

(o)  See  Thondinton  r.  Dighton,  1  Salk.  goldy  10  Ves.  Junr.  370. 
239.  Comyn,  194.  1  P.  Will.  149.   Doe  (h)  See  Gardiner  v.  SkeJdont  onttf  p. 

▼.  Pearton,  6  East,  173,  180.    Anonym.  11,  12,  and  note  (c),   ibid, 
2  Kely.  Ch.  Ca.  6.  8  Viner,  234.  Good-  (c)  Co.  Lit.  9  b. 

title  ▼.  OtUMjft  2  WUs.  6.  Feid  v.'Sher- 
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And  when  it  is  said  to  dispose,  and  not  limited  how  to 
dispose,  that  is  at  will  and  pleasure;  and  so  if  it  had  been 
to  dispose,  and  not  said,  to  whom,  she  might  have  disposed 
of  it  to  what  person  she  would ;  and  so  when  she  is  not  limit- 
ed to  any  estate,  she  may  dispose  of  what  estate  she  will:  A 
Co  Lit  9  b.       devise  to  sell,  or  to  be  sold,  the  party  may  sell  the  fee. 

Keilw.  43,  44.  19  H.  8,  9.  1  Inst.  113  a. 
Anu,  p.  164,         2.  When  the  testator  gives  his  wife  a  power  to  dispose,  it 
^^^'  shall  be  intended  the  whole  power  which  he  himself  had  to 

dispose;  as  when  a  man  devises  that  J.  S.  shall  be  his  heir, 
he  shall  have  a  fee;  for  it  shall  be  intended  that  he  shall 
have  the  estate,  as  his  heir  should,  if  he  had  not  devised  it. 
Hob.  75. 
[  *  177     ]      Obj.  If  the  testator  had  said,  "  I  dispose  of  it  to  such  an 

one  of  my  children ;"  this  would  have  passed  but  an  estate 
for  life,  without  mentioning  any  estate. 
Distiuction  be-  Ans.  There  is  a  difference  between  an  interest  and  a  pow- 
tween^e  d^iae  gj.^  there  he  passes  an  interest,  but  here  a  power,  which 
andof  runner,  s^all  be  intended  his  whole  power,  as  in  the  cases  supra.  If 
Ante,  p.  164-5.  I  sell  you  my  land,  without  saying  for  what  estate,  only  an 
Bagd.  on  Pow-    ^g^tg  fo^  i|fe  passeth ;  but  if  I  devise  that  J.  S.  shall  sell,  he 

ere,  p.  96,  &c  ii  i.u     p 

2d  edit.  may  sell  the  fee. 

Obj\  Here  is  a  devise  for  life  to  her,  and  this  power  shall 
relate  to  the  disposal  of  that  estate  for  life. 
Ante,  p.  163.         Ans.  That  cannot  be  intended,  nor  was  it  much  insisted 

upon ;  for  that  would  be  a  vain  power,  and  no  more  than  the 
law  gave  him  [her  ?]. 
Ante,  Case  9.  Obj.  To  pass  a  fee,  and  disinherit  the  heir,  the  intent 

must  be  manifest,  for  an  heir  shall  not  be  disinherited  by  im- 
plication. Cro.  Car.  157,  447,44©.  Cro.  EUz.  742,  743. 
ConBtruction  of     -^n^.  These  rules  hold  where  the  words  give  an  estate, 
the  word  " Dis-  |)ut  this  is  Creating  of  a  power.    The  word  "  dispose"  is  a 
^*^*  word  of  a  large  extent,  and  may  be  appUed  to  the  passing  of 

an  interest,  and  so  it  signified  in  the  statute  of  wUls.  Cro. 
Eliz.  525,  526.  They  said  this  case  in  effect  is  the  very 
same  as  Daniel  and  Upton ,  Latch,  135;  and  though  there 
were  more  words,  yet  the  word  that  rules  the  case  is  the 
word  ^^  dispose"  et  expressio  eorum  qucs  tacUe  insunt  nihil 
qperatur. 

The  authorities  cited  were  3  Leon.  71.    1   Leon.  156. 

Moor,  77. 

A  devise  "to        Foughati  e  coutra  pro  def^ — He  agreed,  that  a  devise  to 

di^e  at  wUi^    dispose  at  will  and  pleasure,  or  as  she  shall  think  fit,  or  at  her 

or  "as^thedBVi-  discretion,  passes  a  fee  to  the  party;  but  here  it  is  agreed 

tor  shall  think    there  is  no  estate  in  the  wife  but  for  life;  for  if  it  vested  in 

5?'"  ^\  "**^  her  by  way  of  interest,  she  hath  not  conveyed  it  away,  for 

pl^^a  fee.       she  hath  made  no  conveyance  that  is  found  in  the  special 

Latch,  137.  Sir  verdict,  but  Only  a  declaration  that  she  did  dispose  of  it. 

w.  Jones,  137.       ^^d  if  the  interest  doth  but  vest  in  her  for  life,  then  she  is 

but  to  nominate  and  specify  the  party  that  is  to  take ;  and 

then  the  case  will  be  no  more,  than  if  the  words  had 
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h^rkf  "  I  wiB  and  bequeath  W.  Farm  to  such  of  my  children 

as  my  wife  shaU  think  fit  at  her  disposal,  or,  at  the  disposal 

^ftey  wife  to  such  of  my  children  as  she  shall  think  fit/*  and 

then  clearly  there  had  been  but  an  estate  for  life.  Sed  sen-  Carter,  282. 

tenti^  numerantur  mm  pontlerantur,  and  so,  my  three  bro« 

thers  being  against  me,  judgment  must  be  for  the  plaintifF(a). 

(a)  The  opinions  of  tbe  judges  are  erroneously  reported  in  2  Lev.  104. 

— ^ [     178     ] 

The  King  v.  Sir  Francis  Clarke  and  the  Bishop  of  Ro- 
chester. (  C.  190.  ) 

S.  C.  Jnte,  p.  172. 

The  case  was  no  more  but  that  the  king  grants  the  ad-   a  grant  by  the 
Yowson  of  the  church  of  Labome  Archiepisoopo  Canf  nuper  ^^  ^^^^^  ad- 
9pecimt\a) ;  whereas  the  archWshop  never  had  it.     The  "^Z^^xllh! 
question  was^  whether  or  no  this  church,  bein^  particularly  *<  lately  belong- 
named,  though  the  description  was  false,  womd  not  pass?  ingtothe  arch- 
and  it  was  argued  by  Maynard  that  it  would  not ;  for  it  is  J^bury,"^is^*"" 
possible  there  may  be  more  advowsons  of  the  church  of  La»  good,  although 
borne  than  one ;  and  this  description,  which  should  ascertain  i*  never  in  fact 
it,  being  false,  the  grant  is  void.  Fitz.  Grant,  58.  21  Ed.  3,  J^ISb^op?  ^ 
7,  and  adeoplene  (l),^c.  as  the  abbot  hadit,  willnothelp  it;    (i)  As  to  these 
for  these  words  pass  nothing  that  was  not  passed  before,  words,  wi/.&G 
but  go  to  the  naanner  of  having  it.  8  H.  4,  2.    And  be-  ^^'^^•*' 
-Bides  this  is  a  falsity  relating  to  the  title,  which  makes  it  the 
worse. 

2\tmerpro  def  argued,  that  the  thing  being  particularly 
named,  a  falsity  in  description  shall  not  avoid  the  grant; 
^  Bac.  Elem.  Prasentia  (2)  nominis  tollit  errorem  demonsira-  (2)  Veritas  no- 
^ioma.  1  Leon.  120.  29  Ed  3.  7, 8.  1  And.  148.  Plow.  192.  ^nu,  &c.  nd. 
«  Co.  84.   10  Co.  1 13.  10  H.  4,  2.   Cro.  Car.  548.   Dy.  87.  ^^^  '^™^**'  P' 
Hob.  Needler's  case.  Bro.  Annuity,  10.  2  Cro.  48. 

Here  the  intent  of  the  king  is  to  pass  it,  and  construction 
ought  to  be  made  as  near  the  intent  as  may  be;  6  Co  7;  and 
Sir  J.  Molms's  case,  1  Leon.  119,  120.  2  Cro.  24. 

And  the  king's  grant  ought  to  be  construed  for  the  honour  Vid.  2  RoL  185.. 
of  the  king,  and  the  benefit  of  the  subject.   2  Roll.   200, 
201,  185.  8  Co.  66, 176.  21  Ed.  4,  46.  10  Co.  64. 

Afterwards  in  Hilary  Term  judgment  was  given  per  Cur' 
vro  def ;  for  the  church  being  particularly  named,  and  the 
Ling  not  being  deceived  either  in  his  title  or  value,  it  is  well 
'enough. 

And  these  diversities  were  taken  in  the  construction  of 
grants  by  the  Judges  ih  arguing ; 

1.  Wnere  there  are  only  general  words,  with  thd  pronoun   where  a  grant 
Ula^  as  omnia  ilta,  &c.   there  all  the  subsequent  descrip- » in  general 

(a)  The  grant  was  made  **  adeoplene  case  of  the  grantee,  and  whi^  were  par- 
kas tfaie  said  archbishop  had  it,  or  as  it  ticularly  adverted  to  by  the  j|dgef .   See 
was  in  our  hands,  by  any  ways  or  means  2  Mod.  1,  and  the  other  repots  of  S,  C« 
'howsoever;"  words  which  strengthen  the  ante j  y,  172,  * 
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words,  as  "om-  tion«  must  be  true,  or  else  the  grant  will  be  void|  ^  weBul 

^  ilia,*'  &c  the  case  of  the  king  as  of  a.  common  person. 
descriptionsTf  ^*  Where  the  thing  is  named  by  a  particular  name^  thut 
the  thing  grant-  doth  sufficiently  ascertain  it^  though  the  subsequent  de*- 
ed  must  I  e  true;  scriptions  be  false,  yet  the  grant  is  good  enough,  in  the  case 
erwise  e  ^£  ^j^^  ^uig  OT  a  common  person ;  only  with  this  diflerence; 
[  '*  179  ]  if  it  appears  either  that  the  king  was  deceived  in  *  his  title,  or 
grant  wUi  be  in  the  value  of  the  thing,  or  in  any  thing  relating  to  his 
the^cwe  of  the'  Profit*  the  grant  is  void  against  the  king.  Fide  Cro.  Car.  546, 

kingasofacom-  547(A). 

mon  person. 

Baty  where  the  thing  is  sufficiently  ascertained  by  a  particular  name,  a  subsequent  false  deacripdon 

will  not  avoid  the  grant,  unless  it  appears  that  the  king  was  deceived  in  his  title,  or  in  the  value,  or 

in  any  thing  relating  to  his  profit 


(b)  See  post,  p.  832.  R,  v.  Kempe,  I 
Ld.  Ray.  40.  R.  v.  Bishop  of  Chester, 
Ibid.  292 ;  and,  generally,  on  the  con- 
struction of  royal  grants,  Bac.  Ab.  Pre- 
rogative, (F)  2.  Com.  Dig.  Grant,  O. 
&c.  The  doctrine  in  the  text,  in  cases 
pf  variance  between  the  name  and  the 
description  of  a  grantee,  is  agreeable  to 
Bro.  Ab.  Grants,  pi.  92,  and  Bac.  Max. 


Reg.  25,  where  many  rules  of  construc- 
tion are  laid  down.  And  sae  jR.  v. 
Bishop  of  Chester,  I  Ld.  Ray.  303.  S.  C 
Show.  Pari.  Ca.  212.  Shep.  Touchst  p. 
99.  GoodtUle  v.  Southern,  1  Maul.  & 
Selw.  299.  Doer,  Earl  (^Jersey,  IBank 
&  Aid.  550.  Doe  v.  HuthuHute,  8  Taunt 
306.  S.  C.  on  error,  3  Barn,  ft  Aid.  638. 


(C.  191.) 


ThREADNEEDLE  «.  LiNUM. 
Continued  from  p.  167. 

_  • 

Abishop, seised  This  case  was  now  argued  solemnly  by    the  Judges;  and 
of  two  manors,    EUis  argued  pro  qtier\  that  this  lease  was  not  good  again^ 

which  had  been  .i      ancAtor 
antienUy  let  to-  ^"®  ancestor. 

geiher  at  an  en-  The  case  is  no  more  but  this :  two  manors  were  antientlf 
tire  rent,  leased  demised  for  the  rent  of  G4/.  Is.  5(L  and  now  the  bishop 
SnUeS  rent  for*  ^®*^ses  One  of  them  for  the  whole  rent;  the  question  is,  whe- 
three  lives.  A.  ther  this  be  a  good  reservation  of  the  old  and  accustomed  rent 
underlet  a  part   within  the  Statute  of  1  Eliz.  for  the  case  depends  wholly  up- 

wrrendere?*the  "^^  *®  construction  of  that  statute. 

whole  to  the  sue-  And  he  held  this  not  good  within  that  statute,  because  it 
ceed.ng  bishop,  is  not  the  old  and  accustomed  rent ;  for  that  was  issuing  out 
min J^xc«t-  ^^  ^^^^  *®  \"*''®  manors,  and  this  is  but  of  part ;  and  he 
ing  the  part  un-  Cited  Moutjoys  case,  where  it  was  held,  tnat  the  rent 
deriet  toB.j,  being  reserved  intirely  out  of  the  whole,  and  there  being 
whoiirautient  ^^^  ^^'®  ^^  waste  demised  which  was  not  demised  before,  it 
rent  Held  that  should  not  be  Said  to  be  ^veruH  et  aritiguus  reddiius;  and  so 
the  second  lease  there  it  was  held,  that  the  demising  of  two  several  farms, 
wi"iin^^ti^  *"^^  reserving  one  rent  intirely  out  of  both,  was  not  good; 
1  Eliz.  c.  19.  and  so  if  j/art  were  demised,  and  a  rent  reserved  pro  rata. 
Faughan,  c.  J.  Obj.  And  whereas  it  hath  been  objected,  that  jMontjtg^'js 
^^swH^Jius    *^**®  ^®  u^pon  a  private  act  of  parUament,  and  so  shall  have  a 

stricter  .construction; 
The  Stat  lEiix.      jfns.  ,  This  is  but  a  private  act,  and  unless  it  be  pleadecl, 
act.^  4  Ca  76^^  or  foun  d,  we  are  not  bound  to  take  notice  of  it. 
5  Ca  2.  19  Vin.      2  Crb.  468.  In  a  lease  made  by  a  prebend,  reserving  the 
497.  3  Mod.  57.  antien  I  rent,  the  crab-trees  were  not  excepted,  vhich  used 

1  Burr.  230.  ^ 
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tp  be  ezceptedy  i^d  so  mor^  passed  to  the  lessee  than  for^ 
liierly ;  and  it  was  held,  that  this  was  not  the  antient  rent^ 
because  it  issued  out  of  more  than  it  used  to  do;  and  then 
a  fortiori}  when  it  issues  out  of  less,  it  shall  not  be  said  to 
be  the  antient  rent.  Cro.  Car.  22, 23  (a).  Two  tenements,  an- 
tiently  demised  for  several  rents,  were  demised  together, 
xeaerving  both  the  rents  intirely ;  and  there  it  is  made  n 
doubt,  and  ^o  resolution  given;  but  in  a  private  report 
that  I  have,  it  appe^irs  that  the  Court  did  strongly  incline 
that  it  was  bad;  and  so  Cro.  Car.  95,  where  it  is  said,  "  ren- 
dering tiie  old  and  accustomed  rent,"  and  says  npthing  in 
certain,  there  it  is  void. 

To  draw  a  parallel  between  this  and   Montjoy's  case:  [  ♦  180    ] 
l)iat  wa^  a  private  act  of  parliament,  and  so  is  this;  that  was 
ipade  for  the  benefit  of  the  issue,  and  this  is  made  for 
the  benefit  of  the  successor* 

In  this  they  diifer,  that  in  this  statute  here  is  the  word  in  a  lease  un- 
yearly,  and  so  it  may  be  good,  although  it  be  reserved  at  f*|^  cnough^if  ' 
Qther  days ;  as  if  it  were  payable  at  four  days,  it  may  be  the  same  yearly 
reserved  at  two  days,  &c.  so  it  be  the  same  by  the  year;  rent  be  reserved, 
which  would  not  have  been  good  in  the  case  of  Montjoy.        abicTon'diffeTcnt 

Another  reason  why  this  is  bad  is,  because  although  the  days.  Co.  Lit 
rent  be  the  same  in  quantity,  yet  the  remedy  for  it  is  not  *4  b.  6  Co.  38. 

so  beneficial.  ^  &";5im*"" 

Obj.  In  1  Inst.  44,  it  is  held,  that  tenant  in  tail  may  let 
fro  raid, 

Ans.  That  is  my  lord  Coke's  single  opinion,  and  by  some, 
that  have  argued,  denied  to  be  law ;  but  I  shall  admit  it  to 
be  law ;  but  that  will  not  warrant  our  case ;  for  that  is  up- 
pn  an  enabling  law,  and  so  shall  be  taken  beneficially; 
but  ours  is  upon  a  disabUng  law,  and  shall  be  taken  strictly^ 
like  to  conditions.  8  Co.  60.  Coiiditio  beneficialis  quce  statuta 
consiruit  benigne,  Sfc.  and  the  words  of  32  H.  8,  difier  hom 
this  statute;  for  here  it  is  said,  the  old  and  accustomed  rent^ 
but  there  it  is  said,  as  much  rent  shall  be  reserved. 

Obj.  Here  is  no  prejudice,  but  rather  a  benefit  to  the 
successor. 

4ns.  Though  there  be  no  prejudice,  yet  if  the  reservation  10  Co.  62. 
be  not  according  to  the  statute,  it  will  not  be  good :  as  if 
a  lease  be  made  for   four  lives,  and  two  die   in  the  life 
of  the  present  bishop,  or  if  he  reserve  but  5/.  to  himself,  5Co. «.  Pott, 
mid  lOi.  the  old  rent,  to  his  successor,  it  will  not  be  gopd.  P"*-*- 

But  here  may  be  a  prejudice;  for  here  is  an  exception  of 
part,  and  it  is  not  found  of  what  value,  and  so  |;here  may 
be  np  remedy  for  the  rent;  and  although  it  be  found  that 
each  manor  is  of  the  value  of  1 1;6/.  per  ann.  yet  values  are 
^pcertain,  and  are  altered  alipost  every  year. 

Findinff  an  indorsement  or  recital  in  a  deed,  is  no  finding  .  A  ▼s^?  ^d; 

P  '^  •  '  ^  \n^  an  in^^ne- 

(«)  When  lh(B  addition  of  more  )and,  Leases,  (E).  Rule  7,  vol.  Sf  p.  161,  ith 
.^mMi  jor  i44uiyt  the  .ad4iiian  of  moce     imHu 

rent,  shall  avoid  the  lease,  see  Bsc.  Al^ 

h2 
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ment or  recital    the  thing  recited  or  indorsed.  Cro.  El.  111.  Noy,  147.  And 
findin^^of  the"^  ®^  ^^  concluded  that  judgment  ought  to  be  given  for  the 

thing  indorsed     Plaintiff. 

or  recited.  Per  j^tkiiis,  Just.  — This  is  a  good  lease,  although  it  be  but  a 
529*'  ^Sed^id  ^  ^^^^  ^^ ^^^^  which  used  to  be  demised  together ;  for  as  a  sur- 
Bridgma/i's  Re-  render  may  be  made  of  part,  so  there  may  be  a  demise  of 
ports  by  Bannis-  part  alone;  for  if  part  be  surrendered,  it  is  but  a  part  that  is 
ter,  p.  558.  ju  lease,  and  that  is  facere  per  obliquum  quod  non  potest  di- 
rected if  a  lease  of  part  should  not  be  good. 
[  *  181     ]      *  According  to  the  letter  of  the  statute  this  is  not  the  old 

rent,  for  none  can  be  called  so  but  that  individual  rent  which 
was  reserved  at  the  time  of  the  statute,  or  before,  which  is 
impossible,  so  that  the  old  rent  shall  be  intended  but  the 
same  in  quantity,  and  such  is  here  reserved.  1  Inst.  222.  If 
a  man  grants  a  rent  by  deed  for  life,  and  granteth  further  by 
the  same  deed,  that  tie  and  his  heirs  shall  distrain  for  the 
same  rent,  this  is  a  grant  of  a  new  rent  in  fee-simple,  for  the 
same  is  only  the  same  in  quantity. 

It  is  a  rule  in  construction  of  statutes,  that  the  meaning 
and  the  end  is  to  be  regarded  more  than  the  letter.  2  Inst. 
107, 110,  111.  Dr.  &  Stud.  29  h. 

This  statute  also  is  to  be  taken  favourably,  for  it  is  a  re- 
straining law,  that  abridges  the  power  of  bishops  that  they 
had  before  the  making  of  this  statute ;  for  they  might  then, 
trith  the  consent  of  the  dean  and  chapter,  have  hiade  leases 
for  as  long  as  they  pleased;  and  it  always  has  been  construed 
On  grants  df    favourably,  and  by  equity,  as  10  Co.  60.     Granting  of  ne- 
H*K**  MSS       cessary  offices,  with  a  reasonable  fee,  shall  bind  the  succes- 
Harg.  Co.  Lit    sor,  though  it  be  a  new  ^bishoprick,  and  so  cannot  be  said  to 
44  a.  Bac.  Ab.    be  antienUy  granted ;  but  the  reason  that  is  given  is,  because 
?B^'  T?9       '*  ^®  ^^  prejudice  to  the  successor.  Cro.  Car.  557,  47,  259. 
PofJ^.  394.      ^  ^^*  ^**     Where  an  office  hath  been  usually  granted  in  re- 
version, it  shall  bind  the  successor,  because  it  is  no  prejudice 
to  him.  Cro.  Car.  557.  5  Co.  14.     The  mischief,  that  is  tak- 
en notice  of,  is  the  impoverishing  of  the  successor.  Moor, 
•  107.     A  concurrent  lease  was  held  good,  because,  though  it 
be  not  in  the  letter  of  the  statute,  yet  it  is  in  the  meaning 
good  enough,  it  being  for  the  advantage  of  the  successor; 
Pbs/,  p.  184.      fi)r  he  shall  have  two  rents,  the  one  by  estoppel,  and  the 
other  in  point  of  interest ;  though  in  Lat.  242,  there  is  an 
opinion  against  that  case. 

OA/.  in  Montjoy's  case  it  is  held  that  a  rent  pro  rata  is 
not  good. 
Two  farms,  ^n$.  The  cases  there  put  are  not  the  principal  case,  but 

!J[pa'J!Lit^'li-  only  cases  put  by  counsel  in  arguing,  and  so  were  not  di- 
not  be  jointly  rectly  imdcr  the  deliberation  of  the  Court;  and  for  the  case 
demised  by  a  of  letting  two  farms  together,  which  used  to  be  let  severally, 
ihg^Sie  'two'for-  ^^^^^e  Can  be  no  necessity  in  that,  but  it  is  an  act  of  wanton- 
mer  rents  entire-  Hess  only^  wherei^  there  may  be  great  advantages  in  letting 
ly.  ^iite,p.i79.  of  a  part,  for  the  bishop  may  many  times  have  a  tenant  for 

fE).'  RdtT.*^  P*^^  ^^^"  ^^  cannot  for  the  whdie. 

3  Vol.  p.  363,         Besides,  Montjoy's  case  differs  from  this :  for  that  is  con- 
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eerningapower  to  derive  an  estate  out  of  another's  in*terest,  I"  *  182  I 
viz.  his  issues;  but  here  the  estate  is  derived  out  of  the  5th  edit.  Pott, 
bishop's  interest,  for  he  is  seised  in  fee  (6).  p.  187. 

And  there  IVray  agrees  the  ease  of  co-parceners,  that  one 
may  demise,  reserving  a  rent  f?ro  ra^ef;  and  so,  although  a   5Co.5.Bac.Ab. 
tenancy  escheat,  the  manor  may  be  demised  at  the  rent  it  LeMe8,(E),Rule 
formerly  was.    '    ■  '  L'elSl'''"'*' 

1  Inst.  44.  In  the  case  of  tenant  in  tail,  the  Lord  Coke  held 
that  a  rent  may  be  reserved  pro  raid. 

This  agrees  well  enough  with  the  end  of  the  statute,  for 
that  is  for  the  preservation  of  hospitaUty  ;  and  that  is  the  Po*h  p.  185. 
reason  why,  if  a  less  rent  be  reserved  to  himself,  and  the  old 
rent  to  his  successor,  that  it  is  not  good ;  for  reserving  a  less 
rent  to  himself  disables  his  hospitaUty;  but  here  the  bishop 
hath,  the  whole  rent,  and  part  of  his  land  too. 

And  the  reason  why  he  shall  let  no  lands  but  such  as  have 
been  usually  let,  is  to  injoin  him  to  keep  lands  in  his  hand 
to  preserve  hospitality;  and  by  the  words  of  the  act  he  may    More  than  the 
reserve  more  than  the  old  rent ;  and  if  he  may  reserve  pro  °*^  '^"^  ™"y  ^ 
raid,  then  he  may  reserve  more  than  pro  raid.  rEU«.Vi9  "co! 

It  is  better  for  the  commonwealth,  and  for  the  bishops.  Lit  44b. 
that  they  have  power  to  make  a  severance,  as  my  Lord  Coke 
observes  upon  the  statute  of  Quia  emptores  terrarum,  that 
it  was  very  beneficial  to  the  commonwealth,  where  the  tenant 
had  power  to  alien  a  part,  and  the  tenant  to  hold /iroj9ar^'cti/a, 
which  Lord  Coke  extols  for  a  very  excellent  law. 

And  so  this  being  for  the  benefit  of  the  commonwealth  and 
the  succeeding  bishop,  that  the  bishop  should  have  power 
to  reserve  pro  raid,  it  shall  be  good  within  the  statute,  and 
much  more  here,  where  a  greater  rent  is  reserved ;  and  so 
judgment  ought  to  be  given  pro  def\ 

fFindham^  Justice. — As  where  part  is  surrendered,  the 
bishop  shall  have  an  apportioned  rent ;  so  if  part  be  demised 
for  an  apportioned  rent,  it  is  well  enough. 

He  agreed,  that  although  there  are  no  words  in  the  sta- 
tute of  usually  demised^  yet  a  bishop  cannot  lease  lands  to 
bind  his  successor,  but  such  as  have  been  usually  demised; 
which  shews  this  is  a  statute  that  in  construction  is  taken  by  1  inst  44  b. 
equity,  and  must  have  the  qualifications  of  32  H.  8.  '  45  a. 

'  He  agreed  that  the  bishop  cannot  lease  two  farms  toge- 
ther, that  used  to  be  let  severally,  according  to  the  resolu- 
tion in  Montjoy's  case,  for  that  would  be  very  inconvenient 
for  the  succeeding  bishop ;  for  if  he  may  join  two,  he  may 
join  twenty;  and  so  whereas  the  bishop  haci  for*merly  twen-  [  *  183  ] 
ty  tenants,  by  that  means  he  should  have  but  one.  ^ 
'  As  for  the  case  in  Cro.  Car.  22,  there  is  no  resolution,  and 
so  nihil  inde  venit. 

As  for  the  case,  Cro.  Car<  95,  the  reason  why  that  reserv-    A  reservation 
ation  was  not  good  is,  because  there  was  no  particular  rent  *"  ^  ecciesias- 
reserved,  but  in  general  terms  the  old  rent,  &c.  ^  rmtgene-  * 

•   (6)  Fid.  Sugd.  Powers,  p.  598,  2d  edit      p.  184.    Ace.  Orby  v.  Mohun^  2  Vern*  rally,  is  bad  (c). 
(0     Cont.  per  Faughan,    C.  J.  pott,      531.    3  Chan.  Rep.  \02.   2  Freem.  291, 


Besides,  it  may  be  impossible  for  the  bishop  to  let  aH  tt^ 
gether,  for  part  may  be  evicted,  or  swallowed  up  of  tie 
sea,  &c. 

And  if  a  rent  pro  raid  may  be  reserved  npon  the  statute 
of  3^  H.  8,  much  more  here,  for  that  is  &  statute  that  gives 
a  power  which  the  party  had  not  before ;  but  this  restrains 
him  of  a  power  that  he  had  before. 

This  is  the  accustomed  rent  in  quantity,  though  not  in  qua- 
lity, and  so  is  in  some  measure  in  the  lettet  of  tne  statute. 
Lease  by  a  If  the  bishop  should  let  two  acres,  and  reserve  a  rent  out 

Jctc^  resll^n  of  one  only,  it  would  be  void;  for  there  the  bishop  had  no- 
li rent  out  of  thing  for  the  other  acre ;  but  here  he  hath  part  of  the  land, 
one,  is  bad.       and  Tiis  whole  rent  too. 

And  if  this  statute  should  be  taken  literally,  the  cases  of 
grants  of  offices  could  not  be  good ;  for  no  rent  is  rederved 
there ;  neither  could  the  cases  of  concurrent  leases ;  fot  with- 
out question  the  statute  intends  leases  in  point  of  interest, 
and  not  by  estoppel;  by  which  cases  it  plainly  appears,  thi3; 
the  statute  is  to  be  taken  by  equity,  and  not  Uterally;  and 
so  he  concluded  with  Atkins  pro  def. 
In  the  con-  Voughon^  Chief  Justice,  pro  qtier. — ^This  is  a  statute  made 

•^<^'»onofa      for  the  benefit  of  the  successor;  but  it  must  be  by  such 
tuuT  k  is  not"     ways  and  means  as  the  statute  hath  prescribed :  and  it  is 
enough  that  the  not  sufficient  that  the  benefit  of  the  successor  be  secured, 
intended  benefit  ^ut  it  mttst  be  according  to  the  statute,  for  otherwise  it  wffl 
i«8*tt  be  by  the  ^®  ^^  ®^*  of  intent  Only,  if  the  enacting  clause  be  not  pur- 
ways  and  means  ^ed;  for  if  the  benefit  of  the  successor  in  general  had  been 
prescribed  by     intended  Only,  it  might  have  been  much  more  compendious^, 
Vai^a«rc.  h   ^  ^^1  ^^  enact  that  the  predecessor  should  do  nothing  in 
Vid,  Garth.  37.    prejudice  of  his-  successor ;  but  the  consequence  of  that  would 
have  been  nothing  but  contention  and  disputes,  whether  or 
no  such  and  such  particular  acts  were  beneficial  6r  preju- 
dicial to  the  successor:  but  the  Judges  now  are  not  to  aei- 
termine  what  acts  are  prejudicial  to  the  successor,  but  what 
^cts  do  cross  the  intent  of  the  law-makers  in  those  metes  and 
bounds  which  they  have  prescribed. 
Concurrent  ec-      And  the  Judges  made  a  very  strange  construction  of  this 
desiasticai         statute,  when  they  adjudged  a  concurrent  lease  to  be  eood 
r* *^1 84    -|  *  in  the  case  of  Fox  and  Collier ^  and  that  was  not  adjudged 
L  J  upon  the  benefit  presumed  to  be  to  the  successor,  but  those 

Judges  did  take  it  to  be  within  the  letter  of  the  statute  and 
the  meaning  of  the  statute ;  whereas  it  was  neither  withiik 
the  one  nor  the  other,  and  was  denied  to  be  law  by  the  best 
lawyers  of  those  times,  as  Dyer,  Plowden,  Mede,  and 
others  (i2). 
For  it  is  plain,  when  there  are  concurrent  leases^  that 

mid  notes,  ib,  2d  edit  Shanmm  v.  Srm^  n.  (7).  OoodiitU  t.  Fumtctm,  2  DougL 
street,  1  Sch.  &  Lef.  52.  10  Mod.  473.  573.  Wiison  t.  Sewell,  1  W.  Black.  617. 
Coxe  T.  Day,  13  East,  126.  Sugden  Powers,  593,  601.  Mun  t.  Bay- 
Id)  On  concurrent  leasees  by  eirdesia^-  UeSt  pott,  p.  342-3.  Lyn  v.  Wtfti,  Bridg^ 


Jf 


(tenons^  tnd.  Bkc  Ab.  Leases,  (E)      man's  Reports,  by  Bannister,-  p.  185; 
8.  HJOA'sSC^.  lUrgi Co:  Ut. 4I1>.      and  Appendix,  ibid.  592. 
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tKeore  ate  other  leases  than  for  twenty-one  years  or  threat 
lives';  and  if  die  lessee  of  the  concurrent  lease  should  die, 
hfff  exetutor  should  not  be  bound,  by  the  estoppel  of  the 
concurrent  lease,  to  pay  the  rent. 

The  old  rent  is  not  the  old  sum  of  money  only,  but  it  must 
be  issuing  out  of  the  same  lands. 

For,  if  it  issues  of  but  an  acre  more,  it  is  not  the  old  rent, 
88  Montjoy's  case;  and  a  fortiori  when  it  issues  out  of  less 
land,  it  cannot  be  the  old  rent.  If  it  should  be  admitted, 
that  the  old  rent  may  be  reserved  out  of  half,  then  it  may 
out  of  a  sixth  part,  and  so  a  tenth  part,  and  so  the  old  rent 
would  be  reduced  to  nothing,  for  there  is  no  stop  or  repagu^ 
turn,  if  you  once  admit  a  part. 

It  is  clear  it  is  not  the  benefit  of  the  successor  only  that 
IB-  sufficient  to  support  the  lease,  if  the  statute  be  not  pur- 
sued; for  if  double  or  ti'eble  rent  be  reserved,  and  the  lease 
made  by  a  deed  poll,  it  would  not  bind  the  successor;  and 
io  if  it  should  be  made  to  begin  a  die  datus{e). 

The  intent  of  the  statute  was,  that  whatsoever  accidents 
should  fall,  yet  the  successor  should  be  secure  of  his  old  rent ; 
and  when  it  is  reserved  out  of  part,  that  may  not  be  suffi- 
cient to  answer  it,  and  then  the  intent  of  the  statute  is  avoid- 
ed. 

I  3hall  admit,  that  if  a  farm  hath  been  set  for  lOD/  per  ann.    Part  of  a  hxm, 
part  may  be  let  pro  raid,  bpon  Sir  Ed.  Coke's  reason,  1  ^^^}7  J«t  at  a 
Inst.  44,  for  that  is  in  effect  the  same  rent.  miy  be  dTmised 

^  And  though  those  cases  in  MofUjoys  case,  pressed  by  coun-  by  the  bishop, 
sel  and  denied  by  the  Court,  be  not  the  principal  case;  yet  "^  *  rent  j)ro 
if  they  had  been  law,  they  would  have  over-ruled  the  princi-  ^^^  ^^^' 
pal  case,  aiid  so  are  of  the  same  authority  as  a  principal  case 
resolved. 

Cro.  Car.  94.  The  case  of  ^p  Rees  is  much  to  this  point ; 
fer  that  lease  was  not  (as  hath  been  said)  held  void  because 
the  rent  is  not  expressed ;  for  without  question  a  lease  re- 
serving ihe  old  rent  is  a  good  reservation  enough  (2) ;  but  the    (2)  &d  M. 
reason  of  that  case  was,  because  part  of  what  was  usually  de-  «»^«»  P- ^83, 
mised  being  excepted,  it  was  impossible  the  rent  that  issued  5  co.  3. 
out  of  the  residue  should  be  the  old  rent. 

*  Obj.  This  statute  must  be  expounded  by  equity,  because  [   *  185    J 
the  old  rent  hterally  cannot  possibly  be  reserved,  for  that  was 
the  rent  that  was  in  being  at  the  time  of  the  statute ;  so  the 
old  rent  must  be  construed  the  same  in  quantity. 

Ans,  That  is  no  equitable  construction,  but  the  very  lit- 
eral construction,  for  that  is  the  pregnant  signification  of  the 
word ;  as  when  it  is  said  a  man  keeps  to  his  old  diet,  it  is  not 
meant  in  common  parlance  that  ne  eats  that  very   meat 

(e)  But  see  Bac.  Ab.  Leases,  (E),  desiastical  leases,  by  39  &  40  Geo.  3,  c. 

Rule  2.  Hole's  MSS;  Harg.  Co.  LiL  46  b.  41.     Ar.d  it  appears  by  the  cose  of  Doe 

a.  (a).     Pugh  ▼.  D,rfLeedSt  Cowp.  714.  ▼.  Wilson,  5  Barn.  &  Aid.  363,  that  the 

Wdch  T.  Fiiier,  8  Taunt  342.  doubts  were  unfounded,  and  the  sUtutt 

(/)  Bac.   Ab.  Leates,  (E),   Ride  4.  therefore  superfluous. 
AU  doubts  have  been  removed  as  to  ec- 


'  ^^  DE  'YEllM.  S,  MICH,  1674. 

which  he  did  formerly,  but  the  like ;  so  the  old  is  that  wliicfe 

A  law  enacting  y  similar  to  the  old ;  for  when  a  law  enacts  any  things  it  must 

thii!"bwii      ^  construed  of  a  thing  that  is  possible,  for  otherwise  the  law 

Post,  C.398,  p.  would  be  void;  as  statute  of  Wreck,  West.  1,  cap.  4,  the 

320.  i^oods  wrecked  are  to  be  preserved  for  a  year,  but  thai  must 

be  meant  of  such  as  are  capable  of  preservation.  Plow,  464» 
2  Inst.  168. 

Ob;\  This  statute  hath  been  taken  by  equity;  as  in  the 
^ases  put  of  granting  offices. 

Afis.  Though  offices,  out  of  which  no  rent  can  be  reserv- 
ed, should  be  demisable,  though  out  of  the  letter  of  the  sta- 
tute, yet  that  will  never  prove  that  lands,  &c.,  out  of  which 
rents  may  be  reserved,  may  be  demised  against  the  letter  of 
the  statute. 

ObJ.  Maintaining  hospitality  is  the  chiefend  of  the  statute; 
and  if  that  be  provided  for,  the  end  of  the  statute  is  answered. 
An  eccMasti-  Ans.  That  alone  is  not  sufficient  unless  the  lease  be  war- 
h^d?"*  \"°h  •^*"^*®^  ^y  the  statute;  as  appears  where  less  than  the  old 
reterves  lest*  *'®^^  ^^  reserved  to  the  lessor,  and  more  to  his  successor,  yet 
than  the  old  the  lease  is  void ;  and  the  reason  why  such  a  lease  is  not 
"'''i^th^*  h*"  6?^^'  ^^  ^^^  because  reserving  less  to  himself  prejudices  hos- 
the  old  rent  or  pitality ;  for  then  by  the  same  reason  he  could  not  remit  the 
more  be  reaerv*  rent  during  his  life,  which  he  may  certainly  do;  but  the  rea« 
^d  to  hUsucoes-  g^^  is,  because  the  directionof  tne  statute,  in  reserving  the 
182.  Bal'Ab.    old  rent,  is  not  pursued. 

l«eases,  (E),  Obf\  If  the  Old  rent  might  not  be  reserved,  it  might  fiiU 

R^ie  7.  out  that  the  lands  might  never  be  in  a  possibility  to  be  let 

again;  as  if  part  of  the  lands  usually  let  should  be  evicted^ 
or,  if  lying  near  the  sea,  part  should  be  drowned. 

Ans,  1.  Itbein^  now  become  impossible  that  the  whole 
should  be  let,  perha|)s  it  may  be  good  for  part. 

2.  But  supposing  it,  by  this  means,  could  not  be  let,  then 
the  bishop  must  keep  it  in  his  own  hantls,  as  he  doth  others 
of  his  demesnes. 
[    ^  186   ]|      *3.  A  rent  pro  raid  I  do  agree  to  be  good,  and  so  the  re* 
mainder  may  be  let  pro  raid. 

Obf.  This  nicety  would  disturb  many  men's  estates,  there 
being  many  leases,  out  of  which  part  is  excepted  that  usual^ 
ly  hath  been  demised. 

jiins.  There  is  nothing  follows  from  that  objection,  unless 
we  must  always,  when  Dad  leases  come  to  be  disputed,  ad-^ 
judge  them  good,  lest  we  should  prejudice  men's  estates. 
Obf,  This  will  in  time  come  to  be  the  old  rent. 
Uardr.  325-0.        ^^^*  No  process  of  time  can  ever  make  that  the  old  rent, 

which  was  not  so  at  the  making  of  the  statute. 

And  so  he  concluded  for  the  plaintiff.  But  the  Court  be* 
ingdivided,  no  judgment  was  given. 
Fid. ZKeh,ZB2.  But  afterwards,  Faughan  dying  in  Mich.  Term,  1674, 
North  was  made  Chief  Justice,  and  he  agreed  with  AtkxM 
and  Windkam^  that  judgment  ought  to  be  given  for  the  de- 
fendant. 
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-^  Et  puis  came  itudivi,  cest  judgment  fuit  afflrme  in  bre\ 
d  Error  in  B.  R.  [Vide  S.  C.  on  error,  3  I^b.  583,  595. 
jPoUexf.  176.] 
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MEMORANDUM,  That  Sir  Jo.  Faughan  dying  this  (1)  va-   (i)  sec  the.«nd 

cation,  Sir.  jFra.  North  had  his  writ  for  Serjeant  returnable  ofthcj  last  case.  * 

the  first  day  of  this  term,  and  appeared  in  Chancery,  and  af-  3  Kebl.  40i. 

terwards,  putting  on  his  robes  and  coif  in  the  treasury,  was 

brought  up  to  the  bar  by  Serjt.  Maynard  and  Scroggs,  the 

King*s  Seijeants,  where  he  recited  his  count,  and  then  went 

to  the  lower  end  of  the  bar ;  afterwards  the  Lord  Keeper, 

coming  out  of  Chancery  with  a  patent  in  his  hand,  sat  in  this 

Court,  and  making  a  speech  to  nim,  Sir  Dra,  North  repUed, 

and  then  was  sworn  in  Court,  and  the  Lord  Keeper  putting 

on  his  cap,  he  sat  by  him  in  Court;  and  then  Serjeant  May^ 

niard  put  him  this  case : 

The  wife  tenant  in  tail  of  Black  Acre  and  White  Acre,  each 
of  them  usually  let  for  10^.  rent  perann.^  Baron  and  feme  by 
indenture  let  both  together  for  one  intire  rent  of  20«. ,  and  then 
the  husband  dies ;  the  wife  accepts  the  rent,  and  then  enters. 
Qucarey  whether  the  entry  of  the  wife  be  lawful  or  not? 

Sir  P.  North  held  that  she  could  not  enter;  for  the  words 
of  the  statute  being  so  much  yearly  rent,  they  were  sufficient- 
ly satisfied  by  this  reservation ;  and  besides,  the  wife  by  this  -       * 
is  at  no  prejudice,  &c.,  but  he  would  consider  of  it  till  the 
next  term  (a). 

(a)  It  seemi  that  her  entry  will  be  Saund.  180  a.  notes.     And  that  the  stat 

hazred  by  her  acceptance  of  rent,  which  52  Hen.  8,  is  not  satisfied  by  such  a 

makes  the  lease  absohite  at  eoauNoii  fav.  resenration,    see  (nUe,  pp.    179,181, 

Doe  ▼.  WeOer,   7  Term  Rep.  478.     2  Threadneedle  ▼.  Linum. 

— • —  [  •iss  ] 

Williamson  v.  Hancock.  /  q^  292. ) 

Continued  from  p.  163. 

A  SPECIAL  verdict  found,  that  R.  Lock  was  tenmt  for  life,    CethU  pu  tue 
remiunder  to  John  his  son  in  tail,  remainder  to  the  &ther  in  ™'y  ^^^  ad- 
fee.     R.  L.  the  father,  levies  a  fine  with  warranty  to  the  use  ^^SSy^by 
pf  J.S.,  who  bargains  and  sells  to  the  defendant.     R.  L.  way  of  rebutter. 
dies';  the  warranty  descends  upon  John  the  son,  who  enters  -'»'*»  p-5*»  *57. 

and  lets  to  the  plaintiff.  ^  22  Vber  165. 

The  question  was,  whether  this  warranty  had  barred  the 
«on  of  his  enti^,  and  whether  the  defendant,  who  came  to 
the  estate  by  o.  S.,  who  was  in  by  way  of  use,  should  take 
advantage  of  it  bv  way  of  rebutter? 

And  it  was  held  by  fFindham,  Atkins,  and  Ellis y  (Faugh- 


1^  Olf^BftA.  «;  l^IL.  MT4. 

this  wasrranty  by  way  of  rebutter. 
None  but  pri-        In  every  warranty  there  is  a  voucher  and  a  rebutter;  h4 
^•*  *"  *t|***      that  takes  advantage  by  way  of  voucher,  or  by  a  fVarrantia 
have  a  loamm-    Chortue^  must  come  in  privity,  viz.  as  heir  or  assignee  of  him 
iia  ehaitim.  But  to  whom  the  Warranty  is  made. 

S^d**^  '"*■  But  an  abator,  or  an  intruder,  may  take  advantage  by  way 
rebur*  Vau^^  of  rebutter;  as  it  appears  in  Lincoln  College's  case,  where 
S84»  385.  Jnu,  all  the  books  are  cited.  Cro.  Car.  145,  and  Jones^  Fos,  and 
1^  «»^'  i[endatCs  case. 

j^nte^.  61.  1  Itist,  383.  An  alssignee  may  rebut,  though  the  warranty' 

s Mod:  15.        ^j^g  jjQi^  made  to  the  feoffee  and  his  assigns;  but  he  cannot' 

take  advantage  by  way  of  voucher,  no  more  than  he  can  t(t 
a  warranty  in  law,  as  upoA  an  exchange. 
A  condidon  Rebutter  is  so  incident  to  a  warranty,  that  a  condition  to- 

ranty,  it  void. '      He  that  comes  in  above  th6  warranty  shall  not  take  ad- 
vantage by  way  of  voucher  or  rebutter,  unless  the  warranty 
Vaiigh.  390-1.    wer^  attached  before  he  came  to  the  estate ;  as  the  lord  of 
22^CT^i65     *  vi^^?5in,  &c.  3  Co.  63.    1  Inst.  385,  389;  but  here  the  par- 
"^'      '    ty  being  in  by  way  of  use  is  qtuisi  in  the  per^  ad  it  is  held  M 
Lincoln  Collegers  case ;  and  the  reasons  there  moved  him  to 
be  of  the  same'  bpiriibn  as  that  book,  whether  Jt  were  a  reso- 
lution or  not.     And  d6  I^e  concluded  for  the  defendant. 
^tJcins  of  the  same  opinion. 
A  warranty  is  said  to  be  a  bar.  Litt. 
A  right  is  bound  by  it.  1  Inst.  366. 
Xi  doth  extinquish  a  title.  Bro.  Garranty,  4. 
It  is  a  thing  that  runs  with  the  land.  1  Inst.  385. 
[   ♦  189    ]      *  As  for  that  clause  in  the  statute  of  27  H.  8  (1),  of  tlses,; 
(1)  Sect  14.     that  says,  '*  That  such  as  cam^  in  by  wav  of  use  before  thef 

day  of  May  next  ensuing  should  have  all  advantages 

\  M^  17^*       ^y  action,  voucher,  &c."  it  is  prbbable  that  the  parliament 

thought,  at  the  time  they  had  so  extirpated  uses,  that  they 
should  have  heard  no  more  of  them,  and  so  gave  that  time 
for  people  to  take  notice  of  the  act,  because  they  should  not 
be  surprised. 

Wyndham. — ^Warranties  are  much  favoured  in  law;  they 
A  warranty  work  a  discontinuance,  being  annexed  to  a  release;  it  takes 
*f^'  •''•y  •  away  a  right  of  entry,  as  well  as  a  right  of  action,  where  it 
af weu  a ofac-  des'c6nds  upon  a  man  of  ftill  age ;  and  he  concluded,  that 
tion,wbenitde-  cestt^  que  use  shall  take  advantage  of  it  by  wdr^  of  rebuttei^ 
toends  on  one  at  least  (if  not  by  way  of  voucher  (a) ;)  and  so  shall  his  assig- 
%&,  j^ai.  685.  ^^^»  though  the  assignment  were  before  the  warranty  at* 
Anu,  p,  159,'    tached,  as  it  teas  in  this  case.  Jud  pro  def  (i). 


ita; 


(tf)  I  Mod.  193.    Sedvid,  2  Salk.  685.  ranty  in  an  action  qfe}edtm^nt,  3  KebL 

Smith  V.  Tyndai.  408.  And.  see  2  Salk.  685.  Since  the  4 

'    (6)  Note:  Intbeabovecaseof  ^»2<la)n-  Ann.  c  16^  such  ^  warranty  by  tenant 

ion  ▼.  Hancock,  the  defendant  barred  the  for  U&  is  void, 
plaindir  by  shewing  the  collateral  war- 


WiLcocxs  V4  Harris* — la  C.  B«  (  C.  198.  ) 

5.  C.  2  Mod.  4. 

Thj^  deftnditnt  slvom^s  as  bailiff  of  Sii*  Fulwodd  Skii>#ith  for    A  venfiei  u 
an  fceriot,  and  sets  forth,  that  the  plaintiff  held  of  him  ah  "®^*?"*» ''? 
house  by  suit  of  Court,  and  the  yearly  rent  of  12^.  4tf.  tod  Sil'ceVfS^ 
an  faeriot  upon  death,  or  alienation  witnout  notice.  .  issue.  Com.  Dig'. 

The  plairitiffsays,  quod  bene  et  verum  est,  that  he  hfeld  ?S5^'*?5' 
by  !fuit  of  Court,  atid  the  yearly  rent  of  1&.  4rf.  absque  hoc,  tiwj^  ^Jwit 
thstt  he  held  by  suit  of  Court,  I2s.  id.  rent,  and  an  heriot,  fiitd  any  tung 
modo  et  forma  as  the  defendant  hath  alleged.  contrary  to  th^ 

The  jury  find,  that  he  held  this  house  and  three  others  by  J^«!*'c^*^ 
^t  of  Court,  and  the  yeai^ly  rent  d£l2^.  id.  (which  is  Ss.  Id.  b^  &,  17. 
for  tMs  house)  and  an  heriot  upon  a  death,  or  alienation  with 
notice  or  without  notice. 

And  it  was  argued  by  JFilmot,  that  this  verdict  doth  hot    See  the  obto^ 
find  for  the  defendant,  because  here  is  a  variance  between  Y^^^w^^* 
the  issue  and  the  verdict;  for  the  issue  was,  whether  or  no  armucnt,  in* 
be  held  by  the  rent  of  12«.  Ad.  and  the  verdict  is,  that  he  2  Mod.  6. 
held  by  Ss.  \d.  and  thereupon  he  cited  33  (or  3)  H.  6^  4 
Noy,  65,  and  the  case  of  Foly  and  Tristram^  Mich.  13  Car^ 
B.  where  infancy  being  in  issue  in  an  action  of  debt,  the  jury 
finds  that  the  defendant  owed  the  money,  which  implied 
that  he  was  of  fhll  age ;  and  judgment  being  given  for  the 
plaintiff,  it  was  after#ards  Reversed  iri  the  lunges  Bench. 
Yelv.  148.    38  H.  6,  2\.    21  Ass.  pi.  14.      And  he  took  a 
difference  between  a  general  issue  and  a  special  issue;  for  , 

in  *  a  general  issue,  though  it  be  not  found  but  in  part,  it  is  [   ^  IvO    } 
well  enough ;  but  not  so  where  the  issue  is  special.     Jones, 
307.  i/irf?  and  Mm.  Fitz.  Avowry,  218.  2  Cro.  160.     The 
apportionment  ought  to  be  made  according  to  the  value  of 
the  land. 

But  it  was  argued  by  Jones,  that  the  virdte't  hith  ^ell 
found  foif  th^  avowant;  for  the  substahc^^  of  the  issue  is^ 
whether  or  ho  the  plaintiff  held  by  heriot,  ahd  so  consequently  i 
whethei^  there  were  sufficient  Cause  to  distrain;  and  the  iRdlLtlf.' 
substance  being  found  it  is  well.  Dy.  115.  Hob.  72.  Moor^ 
863.  Yelv.  148.  9  Co.  76. 

Sf.  Here  the  plaintiff  and  d^ibhdant  are  agreed  of  the  tenure 
by  1&.  4rf.  and  therefore  the  finding  of  the  jury  contrary  to  i  RoU.  iw. 
their  agreement  is  not  material.  28  Ass.  pi.  17.  47  £d.  3, 19. 
18  £d.  3,  53.  Dy.  24.  Ahd  all  the  four  judges,  for  thes^ 
reasons,  were  clearly  of  opinion  that  jud^ent  ought  to  b6 
given  for  the  avowant. 

Smith  v.  Fetherwell. — In  C.  B.  (  C.  194. ) 

8.  C.  2  Mod.  6. 

if  was  held,  that  the  lord  6f  a  manor  may  license  toy   The  lord  jf  a 
man  to  put  in  his  cattle  into  a  common  wh^r^  others  hav^  ^nbv  nkf  u-, 
common,  fnit  it  ought  ri6t  t6  b«  to  tliwf  {h'^judite  «f  Ae  com-  ^'J^tMT^ 
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•        •  • 

on  the  common^  moners,  but  that  they  should  have  sufficient  common^  other- 
ISI^m^rfo^u?^  ^^®  ^^^  commoner  may  have  a  special  action  of  the  case  (a). 
wmmMerif  and  ^\  '*  ^^  ^^^^9  ^^^  ^^  the  lord  grant  leave  to  another  to 
a  plea,  jmtifyiag  put  in  overia  sua,  it  shall  extend  to  all  sorts  of  cattle,  as 
under  such  a  li-  well  hogs  as  Others;  and  so  when  a  man  declares  for  trespass 

cence  m  an  ac-  ••!■  ,•     t     »       •     t  * 

tion  by  a  com-    ^^^  €u;ems,  he  may  particularize  m  hogs, 
qooner,  must  3.  It  was  held  that  a  man  may  justify  putting  in  his  cattle 

aver  that  suffi-  ^oc  vice  by  a  Ucence,  without  saying  it  was  by  deed ;  but  if 
Such  a  Uc^ce  ^^  1>^  ^  Hcence  to  put  in  his  cattle  a  certain  time,  it  must  be 
prohae  vice  may  by  deed,  for  that  IS  tantamount  to  a  grant  of  common.  2  Rol. 

be  without  deed:  Rep.  147(A). 

rtime  ccrtdn?'  .  *'  .^  ^}^^^  case,  when  the  plaintiff  brings  an  action  for  put- 
A  licence  to  put  ting  in  his  cattle,  whereby  his  common  could  not  be  enjoyed 
'^^t^riamaex'  tum  amplo^  &c.  and  the  defendant  pleads  the  licence  of  the 
ofcatde,  J^^^  ^^^^'  ^®  ought  to  aver,  that  there  was  sufficient  common 
hogi;  &C.  left  (c). 

(a)  See  notes  to  MeUor  v.  SpatemoH,  Nopkint  v.  Robinton,  2  Lev.  2.  &  C.  2 

1  Saund.  346  b.    Atkmton  v.  Teaadale,  Saund.  328,  and  note  (12),  Urid.  FenH- 

9  Wilson,  278.    2  W.  BL  817.     Green-  inan  v.  Smith,  4  East,  107. 
how  V.  Htley,  Willes,  619.  (c)  See  the  authorities  referred  to  in 

(6)  See  Monk  v.  Butler,  Cro.  Jac  note  (a),  ante. 
$75.    Rumteff  ▼.  Raweonj   1  Ventr.  25. 
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IN  COMMUNI  BANCO. 


(  C.  196.  )  Nayler  r. 

S.  C.  Naylorw.  Sharply,  1  Mod.  198.   2  Mod.  23. 

In  case  against  Nayler  brought  an  action  of  the  case  against  the  four  co- 
Ae  coroners  of  pouers  of  the  county  palatine  of  Lancaster,  and  declared, 
tine^^iLnouI  ^^^*  whereas  J.  S.  was  outlawed  at  his  suit,  after  judgment, 
ter  for  a  false     a  cupios  Htlo^ot^  was  delivered  to  the  chancellor,  who  de- 
'^*"™J^*f^    iivered  it  to  the  coroners,  who  were  to  make  their  return  to 
tiblTvlmuemay    ^^  chancellor;    and  the  coroners,  notwithstanding  they 
he  in  Middlesex,  might  easily  have  arrested  him,  and  that  he  was  once  in  com- 
-rfjife,p.6.  And  pany  with  one  of  them,  falsely  returned  a  non  est  inventus^ 
S^hewwdTfor  ^^"^  ^^  *^  theHUourt;  per  quod^  &c.     After  verdict  for  the 
they  make  but   plaintiff,  it  was  moved  by  Baldwin  in  arrest  of  judgment,  that 
one  officer.         this  action  being  laid  in  Middlesex,  was  not  laid  in  the  pro- 
per county,  but  ought  to  have  been  laid  in  the  county  of 
Lancaster ;  for  this  differs  from  the  cases  put  in  Bulwer's 
Ipase,  Co.  Rep.  and  from  the  ordinary  cases  of  escapes,  &c. 
for  here  the  coroners  were  not  to  make  their  return  to  this 
Court,  but  to  the  chancellor  in  the  county. 

But  to  that  the  Court  answered,  that  the  tort  was  the  com- 
ing of  the  false  return  to  this  Court,  and  here  the  writ  issued 
out,  &c.  and  so  it  was  laid  here  well  enough  (a). 

Another  objection  was,  that  the  action  ouffht  not  to  be 
[    ^  192    ]  brought  against  all  the  coroners;  for  it  is  said  the  writ  *was 

•  (a)  The  action  is  transitory,  GrJ^Mv.  W'aMrer,  1  Wilson,  336, 
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delivered  but  to  one;  and  it  was  alleged  that  thie  party  was 
in  company  with  one  of  them,  &c. 

To  tiiatit  was  answered,  though  they  are  four  in  number, 
j'et  they  are  but  one  officer;  and  besides,  they  all  joined  F.  N.B.  381, 
ih  making  the  false  return,  which  gives  the  cause  of  action  :^gWi^^8th^<^it. 
and  they  compared  it  to  the  sheriffs  of  London,  where,  al-  * 

though  the  writ  be  delivered  to  one  of  them  only,  yet  if  he 
suffers  an  escape,  they  shall  both  be  sued  (b). 

Turner  said, — If  the  action  were  laid  in  a  wrong  county, 
yet  it  was  holpen  by  the  statute  of  the  1 6th  of  this  Icing; 
sedtota  Curia  negavit;  for  that  statute  helps  not,  if  it  be  Sedvid,c<mt, 
not  laid  in  the  proper  county.    Ju(f  pro  quef  nisi.  *^'* P'3» ^•^'• 

(fr)  B&tm  ▼.  SoHttford,  2  Salk.  440.  1  Show.  105.  Schuldam  ▼.  Bwmiss,  Cowp.  192. 

Kerby's,  alias  Kirk's  Case.  (  C  196.  ) 

!L  C,  under  the  name  of  Bird  (or  Keen)  v.  Kirhy,  1  Mod.  199.  2  Mod.  32.  Cart.  237. 

The  case  was,  there  was  a  copyholder  for  life,  the  remainder    Quare,  whe- 
in  fee;  the  copyholder  for  life  suffers  a  recovery  in  the  court  ^^If/^^ST^ 
baron  of  the  fee.     There  were  two  questions,  1.  Whether  g^j„jhg''^joJJ![" 
diis  ^as  a  forfeiture  or  extinguishment  of  his  copyhold  es-.  baroh  by  a 
tate  for  life;  and  for  that  it  was  conceived  to  be  a  forfeiture.  ^^^^***®fo^. 
Sed  Atkins  didntavit,  because  the  lord  is  party  and  privy  to  ^^^^  Admittipg 
every  recovery  suffered  in  his  court  (a).  it  to  be  aforfeiti 

2d  Quest.  Admitting  it  be  a  forfeiture,  who  shall  take  the  ""»  *«  ^^^ 
benefit  of  it,  the  lord  or  the  remainder-man?  and  for  that  it  mdnder-mjm7" 
was  conceived  that  the  lord  should  hold  it  duringthe  life  of  shaU  take  ad- 
him  that  committed  the  forfeiture.  9  Co.  107.  2  Kolle,  794.  V'^^^^t  i. 

ri^ju    1A1  /L\  hold  for  the  life  of 

IjOdb.  101  (ft).  the  copyholder. 

North,  Chief  Justice,  took  this  difference — Where  the  cus-  6  viner,  128. 
lom  of  a  manor  warrants  only  estates  for  lives,  there,  if  a  co-  Cro.  Elk.  498. 
pyholder  for  Ufe  surrender  to  the  use  of  another,  whom  the  ^^^  of*  a  manor 
lord  admits  accordingly,  there  the  cestuy  que  vse  comes  in  warrants  only 
under  the  lord,  and  is  not  in  by  the  copyholder,  for  this  is  "*a^«  for  lives, 
but  chancing  a  life;  and  therefore,  i£  cestuy  que  use  die,  the  Sier^^mit-'^' 
lord  shall  have  it  during  the  life  of  him  that  surrenders:  tance.is  in  under 
but  if  the  custom  of  the  manor  warrants  a  greater  estate,  as  the  lord.  iMod. 
a  remainder  in  fee,  &c.  there  it  maybe  otherwise  (c):  and  it  cro!car.*205. 
was  said  in  this  case,  that  if  the  lord  grants  the  freehold  of   if  the  lord 
ia  copyhold  to  another,  the  copyholder  shall  be  attendant  to  fiT">t«  Ae  free- 
the  grantee  for  all  things  but  suit  of  court,  and  that  is  lost.     ^^°  thcropy- 

holder  is  attendant  on  the  grantee  for  all  things  but  suit  of  court,  which  is  lost  4  Co.  26.  Watk. 
tJilb.  Ten.  209.  431. 

(a)  According  to  the  other  reports,  (h)  Strode  v.  Deiminm,   3  Lev.  94. 

-the  recovery  was  held  to  be  no  forfettture.  Doe  v.  Clements,  2  Maul;  &  SeL  68. 
.without  a  special  custom.  See  Watk.  Gilb,  (c)   IRol.  Ab.  627.   1  Ld.  Ray.  627« 

'Ten.  235,  443.  Contra.  Ca  Copjfa.  §57.  2  Vcs.  Senr.  257.   5  Burr.  2786.  T    *  1 Q^     1 

Squib  v.  Holt.  (  C.  197.  ) 

S.  C.  2  Mod.  29. 

Escape  was  brought ;  and  upon  not  guilty  pleaded  the  jury  f^^^^^^ 
found  a  special  verdict,  that  the  plaintiff  arrested  one  J.  S.  brought  against 


J»» 
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fbe  «iiicer  of  an  by  f  pxoceai  (Mit  of  fui  inferior  x;ourt  ff ct7.  Mvifl  C^VPt)  m4 

ir^Ae' wTriff  *®  ®^^  •''  '^^  ^®"^8  in  the  custody  of  the  Wiliff,  he  d^^^d 
beiowt  the  offi-  c^Ainst  him  vipoii  a  bond^  and  laid  it  to  be  xnade  infra  jwris^ 
cer  np#y  encvfie  cfic^toft^m  Cfiri^  ^  and  the  party  pleaded  ;iio»  estfactumf  and 
^^ifby^h«F-  afierwards  escaped;  and  tney  found  the  bond  to  b^  Vj^a^da 
oi^nai  cause  of  ^^  ^^  ^^^^  jurisdiction  of  th©  court  at  Dorchester, 
action  aroM  And  the  question  was^  whether  or  no  the  officer  ^as  )i- 

T****?""^  !?^  able  to  this  actio^^  or  whether  the  proceedings  w^re  cor^m 
Zd(^!^^  nmjudie^r  ai>d  then  he  should  not  he  liable/ 
c.  J.)  in  such  a  And  it  was  furgued  per  Majfnardpro  qupr'  upon  ^s  diffi^r- 
OM,  if  the  AM  encoi  that  where  an  inferior  court  hath  not  cognjisa^c^  of  ^u^ 
■kiS^  Oiei^*  a  kind  of  action  ^  is^  broi^t,  there  all  the  proce^ii[igs  aria 
the  officer  shall  Yoid,  and  coram  nonjudice$  but  where  it  hath  cognisance  of 
*^  ^riilTfil^  ^**  ^®  '^^  ^^  action,  but  by  reason  of  some  circumstance  it 
MidK  tbe'miH  ^^  ^ot  cognisance  of  the  matter^  as  for  locality,  &c.  where 
Snofihecowrtt  the  actioo  is  not  within  their  jurisdiction,  there,  if  the  party 
10  c*.  7«.        ^ijj  iiQt  pljead  to  the  jurisdiction^  but  ftdmits  it  by  pleading 

to  the  action,  the  proceeding  are  not  coram  nonjudice;  }^ut 
whatsoever  the  officer  doth  m  pursuance  thereupon  )ie  snaJQ 
be  excusable.  2  Jnst.  ^29,  cap.  35.  10  Co.  76. 

fiarton  prq  def"  argued  that  the  proceedings  it^ere  cpraqi 

nonjudice,  ai^d  so  the  action  would  not  Ue;  and  for  that  }i^ 

cited  the  case  of  Bichardson  and  Barnarjd^  X  BvOlWi  $9^- 

^BqU*  1^4$.  iVorM,  Chief  Justice;  said,  that  although  the  proceeding 

•P«<^'  p*  ^^^1    in  this  case  (the  action  being  of  si^ch  kuid  as  w&s  cognisable 

1m!  lLd.Bay.  ^  ^^  court)  shpuld  not  be  said  to  be  coram  nonjudice,  so 

229!  Wiile«,30.  as  to  have  Qiade  the  baSiff  or  o6$cer  subject  to  an  action  of 

4  taunt.  48.   8  false  imprisonment  fof  executing  the  process  of  the  court; 

6Itfi^ll».^^^^^  y®^  ^®  conceived,  that  as  this  case  is,  it  shall  be  said  to  b^ 

^^^      ''  coram  non  Jtidice  BA  to  the  plaintiff,  to  excuse  ih^  o^cer 

from  his  action,  because  it  was  a  thing  that  lav  in  his  cogni* 

sance,  that  the  bond  w^s  made  out  of  the  jurisdiction  of  the 

court;  and  sp  th^  qourt  bad  nothing  to  do  with  it;  but  pei:^ 

1)  ldjaw«937.  baps  if  an  executor  (1)  had  brought  the  action,  it  might  have 

mta^  w^        been  otherwise,  because  he  shau  not  be  presumed  to  know 

r  *  194    ]  where  the  bond  was  made :  and  although*  the  party  had  a4r 

mitted  the  jurisdiction  of  the  court  by  his' plea,  yet  the  jury 
here  finding  that  the  bond  ^ras  made  out  of  their  jurisdiction| 
it  now  appears  to  be  a  cause  with  which  they  ought  not  to 
have  meddled;  find  the  other  judgjes  seemed  to  agree  with 
him.    Sed  adjoumatur  (a). 
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(a)  Judgment  for  the  defendant »  hy 
the  opinion  of  the  Chief  Justice,  Wffnd' 
htm  Bnd  Atkiftu :  Ellis,  J.  distent,  m 
oeMM^.  S.  C.  2  Mpd.  SP,  31.  But  9^ 
a  Qpnti;«i7  deci9ion  in  Lucking  v.  Den- 
ningt  ISalk.  201.  Higginton  v.  She^, 
Corny n  Rep.  158.  And  see  further^ 
pott,  p.  260,  315-7,  320,  322,  396,  407, 


491,  492.  3  KebL  ^49.  2  Salk.  70A. 
Garth.  148.  Lutw.  934, 1560,  &C'  1  Ld. 
Ray.  229.  1  Wils.  255.  8  Term  ]^p. 
127.  2  Saund.  101  y,  z,  oo^es.  10  Viq. 
99.  Cora.  big.  Courts,  P.  15.  B^  AJ|^ 
Sheriff,  (M)  2.  Michelton  y.  Oi^ffsey,  fi 
Mod.  72.  Anon,  2  Show.  374.  Britett 
V.  SUphens,  2  Bingh.  218-9. 


IMiCOMMimi  BAJIOU  2M 

Hayes  v.  BiciLERsTAn.  /  (S.  J^SS^  ) 

S.  C.  S  Mod.  34. 

A  LB8SBE  eoveiiants  to  pay  the  rent,  and  to  repair,  &c.  and    The  Iamm  cb- 
llie  lessor  covenants  that  the  lessee,  paying  and  performing  veiMnti  tiMt 
all  rents  and  covenants,  should  quietly  eiypy>  without  any  dis-  "  *.*  ***J*»    ^ 
turbance  by  the  D.  of  Richmond,  &c.  The  lessee  brings  an  fol^ufg^^u rents 
action  upon  a  bond  to  perform  covenants,  and  assigns  a  and  covenants, 
breach  for  disturbance  by  the  duke:  the  lessor  pleads  that  w^^J^^^^Hrfdl 
the  lessee  had  not  paid  the  rent  at  the  day.     The  question  ^t  the%onL  ~ 
was,  whether  or  no  these  words,  paying  and  performing,  did  "  paying  and 
make  a  condition ;  so  that  if  the  lessee  did  not  pay  and  per*  ^^'^^^^L 
form,  the  lessor  was  not  obUged  to  make  ffood  his  covenants,  condition  preoe* 

Pemberton  pro  quer' — It  is  not  conditional,  but  they  aare  dent  to  the  quiet 
mutual  covenants,  and  the  parties  have  mutual  remedies :  he  T'^^;^*''^^  ^- 
admitted,  that  where  a  liberty  was  granted  to  take  such  a  280.   10  Mod. 
thing,  paying  so  many  hens,  there  if  the  party  did  not  pay  153,  189, 93t. 
the  hens  the  grant  was  void,  because  the  other  had  no  remedy  ii^lj^^^'i/s^iw* 
for  the  hens :  and  he  cited  the  case  of  Ambrose  Bennett^  ad*  g  Term  Rc|i. 
judged  in  the  King's  Bench,  which  was  the  very  same  with  S66.  2  w.  M. 
this  case,  and  there  ruled  by  all  the  Judges ;  and  he  cited  iJ/^uiJ^'JIi 
Oto.  54,  which  he  said  was  a  stronger  case,  being  in  a  wilL       ^'^ 
[1  RoU.  414,  4  Leon.  50.  Sty.  481.  Post,  C.  199!] 

Burrell  pro  def ' — If  it  be  not  a  qualification,  the  words 
are  totally  void. 

Northy  Chief  Justice,  remembered  the  case  of  ^.  Bennett, 
cited  by  Pemberton,  and  said  it  would  be  very  mischievous 
if  it  should  be  otherwise;  for  this  clause  is  now  so  usual,  that 
it  is  but  clausula  clericorum,  and  he  said,  if  it  should  be 
construed  conditionally,  then  if  the  lessee  broke  a  covenant  of 
the  value  of  a  penny,  it  would  excuse  the  lessor  of  the  breach 
of  a  covenant  of  1000/.  value. 

And  he  said,  though  at  the  first  putting  these  words  into 
leases  they  might  have  a  conditional  signification,  yet  now  he    .  . 
said  they  were  so  usual  that  they  were  almost  matter  of  form:  y^i^  1 1^^^  90/ 
and  he  said  the  case  of  Hett  and  Harrison  {\)  he  remember-  r  0  195   fj 
•d  adjudged  in  the  Kings  Bench,  where  it  was  *held,  that    a  release  by 
a  lessor  having  made  a  release  of  all  demands,  had  not  re-  iiretieni  words 
leased  his  rent-service,  which  is  contrary  to  Littleton,  [sect.  r^^b^dTT'te^ 
510] ;  but  distinguenda  sunt  tempora,  for  now  it  is  the  form  tion  ofthe" 
of  a  general  release  to  put  it  in,  and  no  such  extent  intended:  ties  (a). 
but  in  the  principal  case  it  was  held,  that  if  he  had  covenanted 
upon  an  express  condition,  there,  unless  the  lessee  had  per- 
formed the  condition,  he  had  not  been  bound  by  his  cove- 
nant.    Cur*  ado'  vuU  (&). 

(lO  Hfog.&Bul).  Co.  Lit.  891  h,  note.  366,  649.     Fonbl.  Treat,  of  -Jlq.  B.  I, 

3  Lev.  374.    1  Ld.  Ray.  235.    Bac  Ab.  c.  6,  {  16. 

Release,  (K).     4  Maol.  ft  SeL  423.     2         (h)  Judgment  for  the  plaintiff;  Jtkym, 

Brad.  St  mwg.  49.    And  tce^pot,  C.  470,  i.  ^mMoOs.  S.  C.  B  Mod.  35. 


IS^S  D£  TERM.  PA8CHA>  1676. 

m 

(  C»  199^  )  •  Smith  v,  Shelbury. 

S.  O.  2  Mod.  33. 

Where  the  de-  The  plaintiff  sets  forth,  that  there  was  an  agreement  between 
fendantpromis-  him  and  the  defendant,  that  he  should  mtuce  the  defendant 
Bey^^inccaSdcr-  ^^  assignment  of  such  a  lease ;  and  that  the  defendant  jwt>- 
ationofapra-  i^^  should  pay  him  10/.  and  in  consideration: that  he  pro- 
miBe  by  the        mised  to  DiaKe  the  assignment,  the  defendant  promised  him 

plaintiff  to  u-      jq^^  ^  *^ 

him,  the  assign-  The  defendant  pleads,  that  hte  had  not  made  the  assi^- 
ment  is  not  a  ment,  and  thereupon  the  plaintiff  demurs.  The  question 
tof  tothe  w-  ^**'  whether  or  no  the  making  of  the  assignment  ought  to 
ment  of  the  mo-  precede  the  payment  of  the  money,  or  whether  these  were 
ney.  Sty.  481.  not  mutual  promises,  for  which  they  had  mutual  remedies? 
Com'  ^  ^*^  *^^  ^  ^*  opinion  the  Court  incUned,  and  that  here  was  no 
Pleader,  c' 54.  Condition  precedent.  Dy.  76.  Hob.  41.  7  Co.  UghtredCs 
1  Wilson,  88.  case.  And  in  this  case  it  was  agreed,  that  in  all  personal 
^"tra^Se  contracts  the  party  is  not  bound  to  deliver  his  goods  till  he 
party  is  not  have  die  money,  unless  there  be  a  day  expressly  agreed  upon 
bomid  to  deliver  for  the  payment  of  the  money :  but  in  this  case  they  held, 
S^tS^  *OTie  that/wotncfe  made  no  condition  precedent,  but  only  specified 
uniL  a'd^he  the  consideration. 

fixed  for  pay-  (a)  See  the  notes  by  SeijL  Williams  to     en  ▼.  OpU^  2  Saund.  350 ;  and  Thorpe 

ment(a).  Pordager.  Cole,  1  Saund.  320{  nndPe^t-     r,  Thorpe,  1  Ld.  Ray.  666.  Lutvr.  252. 


(  C.  200.  )  MiLWARD  V,  Ingram. 

S.  C.  1  Mod.  205.  2  Mod.  43. 

In  mdebiuuue  The  plaintiff  declares  upon^  a  qucmtum  meruit^  and  an  t/i- 
QietmptU  it  is  a  debiiotus  assumpsit. 

d^  ^^to  M  ^  ^**^  defendant  pleads,  that  after  the  said  promises,  he  and 
that^e  pieties  the  plaintiff  Came  to  an  account  for  all  reckonings  between 
came  to  an  ac-   them,  and  that  he  was  found  in  arrear  to  the  plaintiff  3«.  and 

ST^^JaTififfdis-  *^^*  "^  consideration  he  would  promise  to  pay  the  plaintiff 

^   '^  the  said  Ss,  he  did  discharge  him  of  the  said  promises, 

r  *  196  1  *The  question  was,  whether  or  no  this  was  a  good  plea? 
charged  the  de-  and  argued  that  it  was  not;  for  though  a  promise  may  be 
fendant  in  con-  discharged  by  parol,  yet  an  indebitatus,  which  is  in  the  na- 
praniM*by*^the  ^"'^  ^^*  debt.  Cannot;  and  then  this  plea  is  but  in  the  na- 
defendanttopay  ture  of  an  accord,  and  then  no  satisfaction  being  pleaded,  it 

the  balance.         is  naught. 

A  promise  may  North j  Chief  Justice,  said,  he  always  took  the  law  to  be, 
be  discharged  that  a  promise  might  be  discharged  by  parol  before  it  was 
Vx^^h^Ztt  ^^^^'^y  b^t  not  afterwards,  for  then  the  nlaintiff  is  intitledto 
t^,  Cro.  Car.  &»  action.  Atkins  said  it  is  held  in  RoUe*s  Reports,  Black" 
384.  12  Mod.  read  v.  CoAe,  43,  that  a  debt  cannot  be  discharged  by  parol. 
ft^'^izV^^'  ^  adfoumatur.  Sed  postea  Judgement  fuit  done  pro  def 
BuiL  N.  p.'i52.  pwr  reason  del  account,  ut  audivi  de  M,  Tounisend  (a). 

p,  gi^  (a)  .In  May  v.  King,  12  Mod.  537.      was  the  first  of  the  kind,  and  by  his  eotr- 

S.C,  I  Ld.  Ray.  68(H   where  the  above      sent  should  be  the  last"      And  in  Ath- 
case  was  cited,  Lord  Holt  said,  that  "  it      eriey  v.  Evans,   Sayer,  271,  it  b  said  to 
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have  been,  "frequently  denied."     And      471,1.5.  Co.  Lit  212 b.   i%<l»u2.Sayer.       .      . 
RoadM  y»  Banuty  1  Burr.  9.    S.  C.      269.  .  An  account  stated  and  a  negoti 


1  W.  BL  65.    Mayor  8fC.  of  Searharougk  able  security  given  for  the  sum  found  in 

V.  Butler,  3  Lev.  238.  Com.  Dig.  PIead>  arrear,  is  a  good  plea.    Bichardnm  v. 

er,  2G.  11.     An  account  stated  and  the  Hickman,  5  Term  Rep.  517.    SWent- 

balance  paid  Is  a  discbarge.    1  EoL  Ab.  worth's  Pleadings,  p.  139. 


DE  TERM.  S.  TRINITATIS,  1675.  [    197    ] 

IN  COMMUNI  BANCO. 


The  King  r.  Tubvill  and  the  Bishop  of  Lincoln,         (  C.  201.  ) 

S.  C.  2  Mod.  52.  , 

The  case  was  this : — Turvill  the  patron  presents  by  simo-  The  king  pre- 
nv  A.  and  then  A.  dies,  and  then  he  presents  B.  and  then  J^JJ  V^^riT* 
tne  king  presents ;  and  then  comes  the  act  of  general  pardon  ^y^  and  then 
in  the  25th  of  this  king,  wherein  there  is  a  clause  of  restitu-  a  general  Act  of 
tion  of  forfeitures,  &c.  S'^^ntdn^  a 

The  question  was,  whether  or  no  this  had  restored  the  restitution™*  * 
patron  to  his  right  of  presenting?  and  it  was  argued  by  fFil^  forfeitures,  && 
mot,  that  it  had  not ;  and  he  held,  J»*^  ^  "«*»« 

1.  That  a  simoniacal  presentation  was  ipso  facto  void,  with-  present^  not 
out  any  deprivation.  S  Cro.  573,  385.  restored  by  tfat 

2.  That  a  contract  made  when  the  incumbent  lies  in  extre-  P*«^"»« 
tnif,  is  simony ;  for  the  case  here  was,  that  the  guardian  of 

the  infant  patron  made  the  contract,  which  was  held  to  be 
maony  per  Curiam,  Win.  63. 

3.  Though  the  party  simoniacally  presented  died,  yet  that 
being  a  void  presentation  did  not  satisfy  the  king*s  turn. 
Hob.  166. 

4.  It  is  made  a  question,  Whether  simony  may  be  pardon-    Simony  may 
ed,  Ow.  87,  SmitrCs  case ;  but  that  the  Court  would  not  suf-  ^  p«nioned, 
fer  to  be  armed,  but  that  it  might.  Jl^f'dSSSJty 

5.  Though  the  simony  be  pardoned,  yet  the  consequences  remains.  Co.Lit 
of  it  may  not  be  pardoned.  6  Ed.  4,  4.  8  H.  4,  21.  Bro.  103.  ^^Oa.  2  Hawk. 
Cro.  Eliz.  686.  ♦      /  \ll:  *  ^*'  "* 

6.  This  presentment  bein^  vested  in  the  king  shall  not  be 
devested  by  the  pardon.  37  Ass.  pi.  7.  27  Ed.  3,  81,  85. 

Simony  is  not  within  the  words  nor  meaning  of  the  pardon. 
Roll.  334.  Cro.  Car.  350,  and  if  it  should  be  pardoned,  here 
is  no  restitution.  Cro.  Car.  330,  331.  41  Ass.  pi.  25. 

*  Nudigate  pro  def — Where  the  fact  is  pardoned,  the  [  ♦  198  ] 
consequences  are  also.  Plow.  401.  6  Co.  13.  9  Co.  119.  Dy. 
123.  And  the  relation  of  a  pardon  by  act  of  parliament  hath 
a  violent  operation.  3  H.  7,  15.  UH.  7,  22.  Bro.  Tresp. 
485.  Dy.  Cas.  ult.  5  Co.  Lord  fPuidsor's  case.  Nat.  Brev. 
33.  A  chattel  vested  in  the  king  is  not  restored  by  a  pardon. 
.  Dy.  300.  The  king  may  grant  the  presentation  when  the 
•hurch  is  void,  and  restitutions  shall  oe  taken  liberally  ;  as, 
8  Co.  56,  Earl  of  JRutlqnds  case,  it  is  much  to  the  dishonour 
of  the  khig  to  avoid  bis  patents  by  nice  constructions. 

N 
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A  rimoniacai  Ncrthy  Ch.  J. — It  is  very  plaiiii  thatthi$  contract,  made  by 
contract  by  the  the  guardian  in  the  behalf  of  the  infant,  makes  the  presenta-t 
Sfen*l'^^n  "^  *K)n  shnoniacal.  2.  A  presentation  by  simony  doth  not  fill  the 
wiu  avoid  the  church,  but  It  is  void  ipso  facto;  so  that  the  king's  turn  is 
presentation.  not  gone  by  the  death  of  the  simoniacal  presentee,  but  by 
presentation's  ^^  death  of  the  former  incumbent.  3.  In  case  of  simony, 
void  ipso  facto,  though  the  king  doth  pardon  the  simony,  yet  the  disability 
Hob.  168.         remains  still  upon  the  person,  and  renders  him  incapable 

of  the  benefice ;  as  was  resolved  in  the  case  of  Philips  and 

(1)1  Sid.  170,  DriVe  lately  (1);  and  there  were  two  cases  cited,  lately  ad- 

220.  judged  in  the  King's  Bench;  one  was  in  the  case  of  Ihmbes 

(2)  1  Saund.     and  Darcy  (2),  where  an  administrator  offelo  de  se  brought 

360.   Ante,  p.    a  Sef  fa'  upon  a  recognizance,  and  the  case  was,  that  after 

*^'  an  inquisition  found  there  came  a  pardon;  and  it  was  held, 

that  this  had  not  restored  the  administratrix  to  her  Scffa\ 
because  by  the  inquisition  the  right  was  vested  in  the  king, 
and  so  was  pot  restored  by  the  pardon;  but  if  the  act  of 
pardon  had  come  before  the  inquisition,  then  the  administra- 
trix had  been  restored  to  the  right  of  action ;  as  was  held  in 
the  case  of  The  King  and  fTard,  vide  Cro.  Eliz.  686.     And 
the  Court  was  divided  in  opinion ;  but  that  which  made  the 
difficulty  of  the  case  was,  because  the  king  had  presented 
The  king  may  here  before  the  act  of  pardon ;  and  although  the  king  may 
revoke  ^w  P*^^  revoke  his  presentation  by  express  words ;  yet  whether  or 
press  words  (a)"  no  the  general  words  of  restitution  contained  in  the  pardon 

shall  amount  to  a  revoking  of  the  presentation,  and  a  re- 
storing of  the  patron  to  his  right  of  presenting,  is  the  great 
question.  Et  adjournaiur  {b). 

(a)  The  king  may  revoke  before  tn-  Rep.  the  Court  were  all  ullfmately  of 

tduetimit  and  a  oonunon  person  before  opinion,  that  the  Act  of  pardon  did  not 

trntittUion,    Co.  Lit  344  b.    Com.  Dig.  devest  the  title  of  the  king's  presentee, 

Esglise,  H.  10.      Attorney  General  v.  nor  operate  as  a  revoking  of  ^his  preAen<^ 

WycUffe,  IVes.  Senr.  80.     Bogert  t.  tal&on.    A  writ  of  enrar  wai  brought,  but 

BtlUdt   2  W.  BL  1031^.    1  BuA's  £ocL  the  matter  was  tenniiiatad  by  i^iee- 

Law,  p.  150-1,  8th  edit  ment 

(6)  According  to  the  report  in  Mod. 

*    ^^ 

(  C.202.  )  Skedwin  v.  Lampbn. 

Sittb.  S.  C,  LeppiHg  v.  Keigewin,  1  Mod.  207.  JUuU  v.  Ltmpe%  2  ModL  42. 

A  former  jttdg-  The  plaintiff  formerly  brought  an  action  upon  the  Case 
ment  agunstthe  against  the  defendant  (an  attorney)  for  appearing  for  him  in 
[  ♦  199  ]  a  suit  without  any  warrant ;  and  sets  forth,  •how  that  judg- 
piaintiff  is  no  ment  being  obtained  against  him,  a  JH  fa*  issued  out  of  this 
^  ^  foTthe^  Court,  and  22/.  was  levied  upon  his  goods,  but  alleges  no 
sanM^cauM,  ?f  it  place  whcre  this^/o'  was  executed. 

appears  on  the  The  defendant  to  that  action  pleaded  a  frivolous  plea,  ecU^ 
record  to  have    ^^^  j^  g^  gg^yg  jij^  ^  warrant  to  appear  in  the  said  suit  for 

the  hMuffidency  *^®  plaintiff  And  the  plaintiff  demurred.  And  because  he 
of  the  deciara-  had  omitted  the  place  in  his  declaration,  judgment  was  given 
tion,  although  i^ainst  him ;  but  the  judgment  was  entered  qned  pkSttum 
erroBeonsiy  en-  ^^^f^-  (dtfendemHs)  suJScieminlege  tx^Ht  ndpr^tetuifonJt, 
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lB<e.  vfaerefts  la  truth  the  judgment  was  notgiven,  becAHst^  teitdMifiM 
the  delefidanjt  had  pleaded  a  good  bar,  but  beotuae  the  plains  ^■^J*'^^^"*^ 
tiff  had  insufficiently  declared.  ^   ^  ^ 

And  now  the  plaintiff  brings  an  action  of  conspiracy  asainBt 
the  defendant,  and  alleges  that  he,  together  with  one  W.  N. 
contriving  to  charge  the  plaintiff,  did  appear  in  the  before 
mentUHied  suit  witnout  any  warrant. 

The  defendant  now  pleads  the  former  judsment^  and  aver/9, 
that  this  action  was  for  the  same  cause.  And  the  plaintiff 
demurred. 

And  it  was  argued  by  Shafiopro  quer* — 

1.  That  where  there  is  a  substantial  variance^  a  former 
action  is  not  pleadable.  1  Roll.  391, 354. 

2.  Where  the  former  action  is  misconceived,  it  shall  not 
be  pleadable.  6  Co.  Rohinton's  case. 

8.  Where  a  judgment  is  not  well  entered,  it  is  not  plead- 
able. 2Cro.  ^84. 

4.  Where  the  declaration  is  not  good,  and  the  plaintiff  for 
that  18  barred^  4  Co.  40,  Case  of  appeaL 

Barton  pro  def* — And  he  relied  upon  Ferrer^ s  case,  6  Co, 
7,  where  a  man  hath  been  once  barred,  he  shall  be  barred 
of  all  actions  of  like  nature ;  and  so  though  they  be  of  a  high- 
er nature.  4  Co.  43.  1  Leon.  318. 

But  the  Court  all  were  of  opinion,  that  this  was  no  good 
bar,  the  former  judgment  being  given  upon  the  insufficiency 
of  the  first  declaration ;  for  although  the  defendant  pleaded, 
yet  that  plea  being  frivolous  is  as  if  it  had  never  been  plead- 
ed, and  so  shall  not  stand  in  the  way;  and  though  the  judg- 
ment be  entered,  as  Ihough  he  had  been  barred  by  the  plea> 
jBt  it  appearing  upon  the  whole  record,  that  judgment  was 
given  upon  the  insufficiency  of  the  first  declaration,  it 
shall  not  be  now  pleadable ;  and  though  the  plaintiff  demur- 
red upon  the  farmer  plea,  yet  that  beins  a  bad  plea,  the  de* 
murrier  is  no  confession  of  it(l);  for  a  demurrer  is  a  confes-  (i)  ^f^t  p. 
sion  only  of  that  which  is  weU  pleaded.  Jud'  nisi  (a).  ^^  ^^'sg. 

(«)  See  Lmtti  v.  HaUj  Cro.  Jac.  284.  3  WilB.304-9.  Bac  Ab.  Ple«i  and  Pleads 

JL  T,  KwMyh  2  Salk.  611-2.     2  Lilly  ing,  (I),  13.    14  Viner,  610.  Com.  Dig. 

Prac.  Reg.   132-8,  2d  edit    Hitchin  v.  Action,  L.  4.  2  Mod.  294. 
CtmpMif   t  W.  ».   897,  831.    S.  C. 
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Hill  v.  Pheasant.  (  C.  203.  ) 

S.  C.  2  Mod.  34. 

Debt  upon  an  obligiltion  for  payment  of  60/.  The  defend-  A.  kst  sot  *» 
mt  ]Je»dt  the  statute  of  16  Car,  ^,  7,  and  eays,  that  the  ^hf^^^'J^ 
plaintiff  a»d  he  were  at  play  together^  and  that  he  lost  SO/,  ms  bond:  ^e 

n2 
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parties  then  to  the  plaintiff,  for  which  he  gave  him  bond,  and  that  tuncei 
and  pUy  wr^n  tAtcfem  it  was  agreed,  that  they  should  play  again  infra  breve 
BhorUy,  which  temptis ;  and  thereupon  about  two  days  after  they  met  and 
they  according-  played  again,  and  then  the  plaintiff  won  60/.  more  of  the  de- 
'Ziystfterthln  ^^'^d*"**  ^^^  which  this  bond  was  given;  and  upon  this  plea 
A.  lost  60/.  more  the  plaintiff  demurs. 

to  B.  for  which  And  the  question  was,  whether  or  no  this  playing  a  second 
bon?^*  Q«tfr«*'  time,  pursuant  to  an  a^eement  made  at  the  first  time  when 
whether  this  '  the  80/.  was  lost,  shouTd  be  all  one  as  though  all  had  been 
was  a  loss  of      at  one  time ;  there  being  no  averment  of  any  fraud  to  evade 

mnting  within  And  fFmdham  and  Atkins  held  that  it  should ;  and  that 
the  statute  16  here  was  fraud  apparent  to  elude  the  statute;  and  they  said, 
S*'  /'if  the  -  *^®y  could  see  no  difference  between  this  case  and  the  case 
paration  had  *  of  MdgbvTf/  and  IlosseJiderm  the  King's  Bench,  Term.  Mich. 
been  agreed  1675  (a) ;  where  the  case  was,  that  articles  were  made  for 
apon  bycoliu-  horse-raciuff ;  and  it  was  agreed,  that  they  should  run  the 
STstatute^the  1st  of  J^lv  for  60/.  and  the  3d  of  July  for  50/.  more,  and  the 
case  would  have  6th  of  July  for  50/.  more.  And  an  action  being  brought  for 
[  *  20 1  ]  the  first  *  60/.  it  was  held  by  the  Judges  of  the  King's  Bench, 
been  withm  h.    that  it  was  a  security  within  the  statute,  and  was  void  for  all; 

for  though  the  race  was  to  be  run  at  several  days,  yet  it  be- 
ing pursuant  to  the  original  agreement,  which  included  all, 
it  was  held  all  one  as  though  it  had  been  all  to  have  been 
upon  one  day.  And  Atkins  said,  that  this  was  like  a  case  which 
frequently  happened  in  the  Exchequer,  which  was,  the  king 
having  the  duty  of  prisage  of  wines,  which  was  one  tun  in  ten. 
Ace.  Hardr.  56,  if  a  merchant  bought  twenty  tuns  of  wines,  and  would  bring 

HaimU*s  ^^^^  ^^^  ^^^^'"^  ^^  ^^^  time,  and  nine  tuns  at  another,  to  evade 
Tracts,  p.  119,  the  Statute,  this  the  Court  looked  upon  as  a  fraud  apparent 
1^0*  to  cheat  the  king,  and  constantly  decreed  the  payment  of  it. 

North,  Ch.  J.  and  Ellis  held  the  contrary,  that  this  could 
not  be  within  the  statute,  there  beinff  no  averment,  that  this 
i^eement  was  made  by  collusion;  for  here  the  playing  be- 
ing at  two  distinct  days  cannot  be  within  the  statute,  which 
saysaZ/Ae  same  time  or  meeting;  and  this  agreement  to  play 
again  is  no  more  than  what  is  ordinary  amongst  gamesters, 
as  to  say  '^  we'U  meet  again,"  &c.  and  by  the  same  reason  as 
this  is  within  the  statute,  so  a  whole  winter's  gaming  may  be 
knit  together  and  brought  within  the  statute,  which  certainly 
was  never  intended ;  but  the  design  of  the  statute  was,  that 
men  should  not  in  the  heat  of  play  undo  themselves,  by  giv- 
ing securities  for  money  so  lost;  for  it  is  plain,  if  a  man  hath 
ready  money,  he  may  lose  as  much  as  he  will;  and  if  he  gives 
security  for  any  sum  under  100/.,  it  will  be  good  too,  as  was 
ti)  Qeuere,      held  in  one  MicktethwaUe's  (1)  case  in  the  King's  Bench;  as 
^I^fAiMitie?  if  *  D'^*'^  ^oses  100/.  ready  money,  and  gives  security  for  60/ 
1  LdV.  244.   1    more,  this  is  not  within  the  statute ;  ad  guod  tota  vuria  as- 
8id-  S94,  died,  sented.      And  they  held   the  law  to  be  as  was  alleged  in 
{fiaik^sJ?^^       ^Bldgbury*s  case;  because  there,  although  the  races  were  run 

at  several  days,  yet  all  was  by  reason  of  the  first  agreement, 

(•)  Set  A  C.  jwf<,  p.  3M.  8  Ley.  94.  1  Ventr,  253, 


IK  COMMUNI  BANCO.  201 

which  was  in  that  case  compulsory;  for  if  either  party  had 
refused,  in  that  case  the  other  might  have  had  his  action  i 
but  here  was  no  such  agreement  as  either  party  might  have 
had  an  action  for,  but  only  a  discourse  of  playing  again. 

And  so,  the  Court  being  divided  in  opinion,  the  plaintiff 
prayed  leave  to  discontinue ;  because  he  said,  that  he  did  not 
win  the  80/.  as  the  defendant  had  alleged,  but  only  he 
thought  his  demurrer  had  been  clear,  or  else  he  would  have 
taken  issue  upon  that.  And  thereupon  the  Court  gave  him 
leave  to  discontinue  (&). 

(6)  ''The  better  opinion  was,  that  the  case,  ihid.  336.     Rottington^t  case,   3 

CMC  was  not  within  the  statute.'*  See  Salk.  175.      Anonynunu^    1  Salk.,  345. 

S,C,  Mod.  Rep.     See  further,  poit^  p.  Stanhope  ▼.  Smithy  5  Mod.  351.    BoMi 

421.     Hudson  v.  Malitif  pott,  p.  432.  ▼.  Booth,  2  W.  BI.  1226,  and  9  Ann.  c. 

fFalktrr.  Waiker,  12Mod.258.  Crouch's  14.    Bac.  Ab.  Gaming,  (B). 

^  [     202     ] 

Wilson  v.  Duckett.  (  C.  204.  ) 

S»  C  2  Mod.  61. 

Trespass  for  taking  away  several  sheaves  and  shocks  of  com.  Com  in  sheaf 
The  defendant  justified  as  a  distress  for  rent  arrear.  dLtaU^bi'  f^' 

The  sole  question  was,  whether  com  in  sheaf  or  shock  rentarrear![But 

was  distrainable  for  rent?  now  see  sut  2 

Jimes  argued  pro  quer'  that  it  was  not ;  and  took  these  dif-  ^'  *  ^'  ^-  ^0 

ferences : 

1.  Sheaves  or  shocks  of  com  may  be  distrained  damage-   Sheaves  or 
feasant;  but  not  for  rent.  dUtoSin^da^ 

2.  Com  in  a  cart  may  be  distrained,  but  not  in  the  sheaf  mage-feasant 
or  shock,  for  rent;  and  the  reasons  are,  1 .  Because  a  distress  9  viner,  I2i. 
must.be  taken  only  of  such  things  as  may  be  known,  to  the  .  ^^™  *?  ^^ 
intent  that  a  replevin  may  be  made ;  and  therefore  money  out  f'^  ren"a?com. 
of  a  baff  cannot  be  distrained;  because  it  cannot  be  known  moniaw.  2  Inst 
from  oSier  money.     2.  It  must  be  of  such  things  that  may  2  g,^ '"•  *'®' 
be  retumed  in  the  same  plight  in  which  they  were  taken;  ^  ^q       **"' 
and  aU  this  appears  in  18  Ed.  3,  4.  2  H.  4,  15.  22  E.  4,  50.    ' 

11  H.  7,  17.  21 H.  7,  S9.  1  Inst.  47,  where  the  other  author- 
ities are  cited.  1  Roll.  667,  adjudged  in  the  case  of  Hay, 
[Jon.  197.] 

BaUhtrinpro  def*  said,  that  point  was  so  clear  that  he 
could  not  dispute  it ;  and  so  said  all  the  Court.  But  BaJdunn 
desired  a  day's  time  to  speak  to  the  declaration. 

Snow  v.  Sir  William  Wiseman.  .  (  C»  206,  ) 

S,  C.  2  Mod.  60. 

Trespass  for  taking  his  horse.    The  defendant  says,  that  J.  i,^^d^ 
S.  was  seised  of  Black  Acre,  which  he  held  of  him  hy  a  he-  raUy,  a  sole 
riot,  and  that  he  died  seised,  and  so  he  seised  this  horse  ut  ^^^^  ^^^  ^ 
optimum  animal.  sTs^kf  62^"^' 

•    The  plaintiff  replies,  that  J.  S.  and  he  were  jointly  seised,  where  the  de- 
and  the  estate  did  accrue  to  him  per  jus  accrescendi;  and  fendant  alleges 
doth  not  traverse  that  J.  S.  was  sole  seised  at  the  time  of  his  and^e'ldnuff 
death.     Anil  for  that  the  defendant  demurs  generally.  replies  a  joint 
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sebin,  he  must  1.  It  wfts  agreed,  that  when  a  dyfaig  seised  is  alleged  ge» 
traverse  that  J^.  nerally,  it  shaB  be  intended  a  sole  seisin. 

2  Saik/629r  2  ^^^  ^^^  ^^'^  question  was,  whether  or  no  plaintiff  should 
Saund.  9 c,        not  haTe  traversed  the  sole  seisin? 

™!p*Pi^^'d^G'  ^<»nist(m  argued  that  he  ought;  for  else  here  are  only 
2/6. 13^20  Vin.  ^^  affirmatives,  and  yet  no  confessing  nor  avoiding  neither, 
379.  and  two  affirmatives  cannot  make  any  issue ;  and  he  cited 

[    *203    ]*2gH.6,23.  lBulst.48.  5H.7,10,11.    And  he  said,  Acre 

was  a  great  difference  between  joint-tenancy  pleaded  in  die 

bar,  where  a  sole  seisin  is  alleged  in  a  count  or  declaration; 

and  when  it  is  in  the  replication^  when  a  sole  seisin  is  alleged 
1  Ld.  Ray.  355.  in  the  bar;  for  the  count  is  but  as  supposal^  and  so  need  not 
Coiii.Dig.Piead-  \^  traversed,  as  the  bar  must,  where  it  is  eontradieted:  be- 
Heath's  Max  cause  the  bar  must  be  more  certainly  and  positively  alleged ; 
77-8-S,edlt'  and  he  cited  1  Ed.  4,  9.  Bro.  Trav.  279.  Yelv.  140,  141. 
J771.  Cro.  Eliz.  ^0. 

Coniers  argued,  that  the  replication  was  good  without  a 

traverse;    and  he  cited  Yelv.  221,  31.    2  Cro.  221.  Dy.  32. 

Plow.  230. 
Omission  of  a  Another  thing  was  moved,  whether  the  omitting  of  the 
special  traverse  traverse,  admitting  it  ought  to  be  taken,  was  matter  of  fonui 
is^'Sr^wb-  ^1'  matter  of  substance?  And  to  that  Nwth,  C.  J.,  said,  he 
stance.  Cont.  1  had  always  taken  the  law  to  be,  that  when  you  come  to  the 
Leon.  43.  replication,  the  omitting  of  a  traverse,  where  it  ought  to 

Piwider"^G.  fi.  ^  taken,  was  matter  of  substance ;  for  if  they  should  not  be 
Hob.  233.  Bac.  bound  to  traverse,  they  might  plead  on  ad  infimtuni.  And 
Ab.  Pleas,  (H),  \^  gaid,  SO  he  had  often  seen  it  ruled  in  the  King's  Bench, 

3  Sf^rs^ss!^^  ^^^  ^  /lara/ta  est  verificare  instead  of  hoc  petit  quod  m- 
HdL  4  Ann!  c.  quirotur  per  patrienn,  or  de  hoc  ponit  se  super  patriinn,  was 
i^<  §  1-  matter  of  substance. 

(  C.  206.  )  Sun  LE  Stat.  14  Car.  2,  2. 

S.C.2  Mod.  39. 

Held,  that  ttie  The  question  was,  whether  that  statute,  being  an  affirmative 
c^2  rnraiatin '  ^^  ^^^  *^®  election  of  scavengers,  had  taken  away  a  custom 
the  choice  of      ^  the  borough  of  Southwark  ? 

scavengers,  de-  And  it  was  held  by  Norths  Atkins,  and  Windham,  that  it 
to^^of  ch^riT  *^  destroyed  the  custom;  the  authorities  cited,  where  af- 
in  the  borough  flrmative  acts  should  not  destroy  customs,  were  Dy.  19,  fiO. 
of  Southwark.     Cro.  Eliz.  126.  2  Leon.  74.  1  Inst.  115.  23  H.  8,  5*  11  Co. 

Dir.P^me"t;  ^^'  ^'  ^^^^'  ^^^-  ^^^-  ^'^^-  ^"^  *^y  seemed  to  take  a 
R.  i\^s!mT  difference,  that  where  a  statute  is  introductory  of  a  new  law, 
an  affirmative  there  it  shall  take  away  all  contrary  customs,  though  there 
JSrtor^of^'^  be  only  affirmative  words;  but  if  there  were  a  law  before, 
Uw,  wiUdflitroj  ^^  ^sM  not  be  destroyed  by  affirmative  words  (a). 
inconBisteot  And  though  an  opinion  hath  prevailed,  that,notwithstaiid- 

^^^"^^^  ing  the  statute  of  Magna  Charta,  where  there  is  a  custom 

for  holding  leets  at  other  times  than  are  mentioned  in  the 

(a)  2  lA&t  200.  1  Show.  420.  Show.  44.  Wwrden  f  c.  t^  St,  PattTs  v.  The 
Pari  Ca.  1 1A-  5.  Rex  v.  Sparrow,  2  Stra.  Dean,  4  Prfce,  95.  And  see,  gtttMy^ 
i  128-4.     X«  fMfftf  Catruiherty  9  BcM,      Bae.  Ab.  tit.  Statute  (O). 
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•tBlittte»  it  shall  be  well  enough,  and  bo  the  low  ia  taken;  bnt  Cro.  El.  125. 
North  said,  if  that  statute  were  to  be  construed  now,  it  wotdd  ^  ^"^^  ^^ 
hardly  be  so  taken. 

— ^^ —  [     204     ] 

Ward  v.  Bent.  (  C.  207. ) 

Tbespass  for  taking  his  horses.     The  defendant  justifies  by    The  title  of  the 
virtue  of  a  recovery  in  an  hundred  court  before  J.  S.  Sene$*  owner  of  a 
ehalhifn  Dammi  Regis,  and  that  a  Levari  facias  issued  out,  ^^^^^b^  qu^^^^^^ 
and  by  virtue  thereof  he  prout  minister  Curia  did  seize  the  doned  in  an  ac- 
horses  upon  that  execution.  ^on  of  trespass 

The  plaintiff  replies,  and  sets  forth  the  statute  of  14  E.  3,  Jf^fo/ ef^Jf " 
9,  and  avers  that  this  hundred  was  not  granted  in  fee  at  the  ing  its  proceu. 
time  of  making  of  that  statute.  ^^^f  v- 193. 

And  the  question  intended  was,  how  far  that  statute  should  B^^^^.p^.^x'33. 
extend,  and  what  hundreds  should  be  annexed  to  the  sheriff-  Ouare,  what 

wick  by  that  statute?  hundreds  were 

These  cases  were  cited,  where  the  king  shall  not  be  bound  ^griffWcks^y 
by  an  act  of  parliament,  11  Co.  68,  74.  KeL  151.  8  Ed.  3, 8,  uEdw.  3,  c.9f 
and  other  cases,  where  subjects  are  taken  notice  to  be  own-  Com.  Dig.  Hun- 
ers  of  hundreds,  14Ed.3,  191.  IIH.4,8.  8H.7,1.  4Inst.  ^^'^ 
867.  4  Co.  Mitten's  case. 

Baldwin^  pro  quer^  agreed,  that  the  king  might  have 
hundreds,  and  so  might  a  subject ;  but  then  they  must  be  such 
as  were  in  the  hands  of  a  subject  in  fee  at  the  tiihe  of  the 
making  of  that  statute.  Atkins  said,  my  Lord  Chief  Justice 
Sale's  opinipil  was  in  this  case,  that  it  extends  to  such  only 
as  had  been  granted  out  since  the  statute  10  Ed.  I  (a). 

But  per  totam  Curiam  that  cannot  come  in  question  here; 
for  here  being  a  court  de  facto,  the  plaintiff  shall  not  in  this 
action  try  the  title  of  the  owner ;  and  it  is  aU  one  as  if  there 
be  a  disseisor  of  a  manor,  and  a  recovery  in  that  court 
baron,  the  officer  may  well  justify  executing  the  process,  for 
he  that  is  in  possession  is  bominus  pro  tempore  (b) ;  and  if 
they  would  try  the  title,  it  might  be  by  quo  warranto  or  ac- 
tion on  the  case ;  and  for  that  reason  they  all  gave  judgment 
for  the  defendant. 

(a)  Qaunv,  if  10  Bd.  1,  be  not  mis-  KingsmOi,  3  Mod.  199.   7  V!iu  13—16. 

printed  for  2  Ed.  3,  c.  12  ?     See  more  14  Vin.  326. 

particularly  on  the  construction  of  tliese  (b)  As  to  the  validit¥  of  acts  done 

statutes,  4  Inst  267.  Fitz.  Peticioni  pi.  1.  under  the  authority  of  the  domnus  pro 

Sir  R,  jftkyna  ▼.  Qare,    1  Vent.  899.  tempore  of  a  manor,  see  Harg.  Co.  Lit 

Coie  T.  IroUmd,  T.  Ray.  360.   T.  Jones,  68  b.  note  (4).   Gilb.  Tenuraa,  804,  «f 

194.    Skin.  41.    2  Show.  98.     iUx  ▼.  seq.  and  More  v,  PUi,  pofi,  ^.  %i6. 


HoETON  V.  Benson.  ,     (  C*  308.  ) 

Resolved^  1  .Where  the  submission  is  general  and  conditional    An  indictment 
to  end  all  controversies,  that  an  indictment  for  a  b&ttery  was  ^nn^J*^^. 
not  a  controversy  between  the  parties  within  the  meanmg  of  fened  to  arbi- 
the  submission;  for  that  is  the  Vng's  suit,  and  if  the  arbi-  tntion. 
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trators  did  award  the  ceasing  of  such  a  prosecution/ it  woidd 
be  void,  because  it  would  be  to  obstruct  justice  (a). 
[  205  J  *2.  Money  being  awarded  to  be  paid  in  the  bishop's  pa- 
Awardtopay  i^ce  was  well  enough,  for. a  licence  shall  be  intended;  espe- 
«bnukger°  bouse  cially,  as  it  IS  in  this  case,  where  the  bishop  himself  maKes 
is  good,  for  a  the  award.  Cro.-  Car.  226.  [Plowd.  71,  a,  b.J 
"""^  d?i^  ^  ^'  ^^^^^  *"*  award  is  made  to  pay  40s.  for  a  trespass,  &c.' 
'"AiTaward  <'  to  ^^^  ^^^^  ^^  ^  good  award  on  both  sides,  because  both  par- 
pay  40«. /or  a  ties  have  benefit,  one  receiving  the  money,  and  the  other 
^^P^»"  *•       discharged  of  the  wrong.'  Hob.  40.  1  Roll.  253. 

(a)  That  causes  criniinal  are  not  ar-  veifv.  Morgan^  2  Stark.  17.  Pool y.  Bout- 

bitrable,  see  West's  Symbol.  P.  2,  §33,  field,  1  Camp.  55.   Fallowesr.    Taylor^ 

cited  Bac.  Abr.  Arbitrament,  (A).  Noy's  7  Term  Rep.  475.  Drage  v.  Ibherton,  2 

Maxims,  ch.  50,  p.  108.     Unless  the  re-  '  Espin.   643.    See,  also,  Domat's  Civil 

f^rence  be  by  the  recommendation  of  the  Law,  Vc^  1,  p.  325;  VoL  2,  p.  623,  1st 

Court    Baker   v.    Toumtend,  7  Taunt  ed.  by  Strahan. 

422.     See  further  as  to  tbe  illegality  of  (6)  3  Bulstr.  40.    3  Lev.  153.  1  RoL 

such  compromises,  CoUiru  ▼.  Blanternf  Ab.  247,  249. 

2  Wilson,  341.   Edgeombe  ▼.   Rodd,  5  (c)  Pott,  266.    1  Lev.  1S2.    1  Bmr. 

East,  298.  4  Bl.  Com.  136,  n.  (3).  Har-  277-8. 


(.C.  209.  )  Serle  r.  Bunnion. 

Semb.  S,  C,  2  Mod.  62. 

A  tender  with  Debt  for  Tcnt.  The  defendant  imparles  generally,  and  then 
a  tout  tempt  pleads  Tout  temps  prist.  The  question  was,  whether  he 
pleaded  after *a  should  be  admitted  to  this  plea  after  a  general  imparlance. 
general  impar-  Argued  by  Barrett  pro  quer'  that  he  should  not ;  and  he 
lance.  2  Salt  cited  16  H.  6,  13.  Long  5to  Ed.  4,  141.  86  H.  6,  2,  and  a 
BariiM*35i-7^  difference  taken  between  a  bare  debt  and  a  penalty  to  pay 
362,  4toed.  '  a  debt,  as  an  obligation  with  a  condition;  for  in  that  case  it 
1  Burr.  59.  shall  be  sufficient  to  plead  a  tender  at  the  day  without  an 
i?aund.m.  Vhcore  prists  without  a  Tout  temps  prist;  tnere  he  may 
n.  (2).  2Sannd.  plead  a  tender  to  perform  the  condition,  without  saying  that 
2,  n,  (2).  Bac.  he  was  always  ready ;  but  when  it  b  for  a  bare  debt,  there 
^;  ^i^Via^  he  must  plead  Taut  temps  prist.  Bro.  ThiU  temps  prist,  40. 
ifte^aVdo/'  Dy.  300.  2  Cro.  627. 

imparlance.  Cofiyers  pro  drf*  citcd  21  H.  7,  30.    2  Roll.  523.    Bro. 

^;\P;i5J;,.Contin.  12. 

penal  obligation      The  Court  held  this  plea  could  not  be  pleaded  after  a  ge- 
a  plea  of  tender  neral  imparlance ;  for  it  is  contradictory  to  say  he  was  always 
«^Md  tolr  ready,  and  yet  to  take  time  to  answer  to  the  declaration. 
tempt  pritt.  And  NoTth  took  B  difference  between  the  case  cited  of  an 

Touttempepritt  essoin  and  this  of  an  imparlance:  for  an  essoin  is  before  de- 
esSiin.^BlrAb!  ^laration,  and  so  the  defendant  doth  not  know  what  the  plain- 
Tender,  (H),  tiff's  charge  will  be ;  and  therefore  he  may  plead  those  pleas 
pi.  32.  after  essoin  which  he  cannot  aft;er  a  general  imparlance; 

but  if  it  had  been  a  special  imparlance,  it  would  have  been 
otherwise,  for  that  saves  and  reserves  the  advantage  to  the 
defendant;  and  they  agreed  the  difference  between  an  ob* 


ligatioi)  with  a  penalty  and  a  bare  debt  (a).     But  per  toiam 
Qiriam  the.  plea  here  was  naught  after  a  general  imparlance. 

(a)  Fid.  Co.  Lit.  207.  Heath's  Max.      2  8e  3.   20  Viner,  306,  &c  Com.   Dig. 
p.  87,  ed.  Cunningh.  Treveit  v.  Aggaa,      Pleader,  2  W.  28. 
Willei,  107,  111.  Bac.  Ab.  Tender,  (H) 

— #^ [    *206     ] 

Serle  r.  BuNNioN.  r  Q^  210.  ) 

S,  a  2  Mod.  70.  3  Salk.  220. 

Trespass  for  taking  his  cattle.     The  defendant  pleads^  that    i^  trespus  for 
he  was  possessed  of  Black  Acre  jt^ro  termmo  diver sorum  an^'  taking  catue,  if 
fWTum  ad  tunc  venttar*  but  sets  forth  no  term  in  certain,  nor  J^e  defe^nt 
the  commencement  of  his  lease,  &c.  and  that  he  took  the  fSsa^  it'ST*^ 
cattle  there  damage-feasant.  sufficient  for  the 

North  and  Wyndham  at  first  seemed  to  be  of  opinion,  that  P^^  to  allege 
this  was  no  good  plea,  being  pleaded  so  uncertainly  that  the  ^^^  without 
plaintiff  could  take  no  issue.  .  stating  a  title 

But  Atkinty  Justice,  was  of  the  contrary  opinion:  and  his  ^^y\!^ 

i_  •        •  a\»A  '     ^  2  Salk.  643.    1 

reason  was,  because  possession  is  a  good  title  agamst  every  ^^^  212.  2 
man  that  hath  not  a  better  [Post^  p.  221-2];  and  therefore  Bos.&Puil36i» 
it  is.  a  sufficient  jus^cation  in  this  action,  to  shew  that  he  %S^^'jJ^J^ 
was  in  possession,  this  being  only  a  transitory  action  for  tak-  spt^mJti  ^' 
ing  his  cattle;  but  if  the  pliuntiff  had  declared  of  breaking  Saund.d46.  But 
his  close  and  taking  his  cattle,  and  so  declared  of  a  locd  apieaof  justifi- 
trespass,  that  had  affirmed  the  possession  in  the  plaintiff,  ^^^f^re^cknu. 
then  the  defendant  coiild  not  have  iustified  but  by  making  freg.  must  set 
title,  and  then  such  an  uncertain  alleging  of  a  term  would  ^^  *  title.  2 
have  been  naught.  [2  Roll.  553.1     [Sed  semble  a  may,  that  J^^J^.^uig.* 
if  the  plaintiff  ded^es  of  a  local  trespass,  when  re  verd  he  2  Saund.  401. 
is  out  of  possession,  the  defendant  may  plead  not  guHty.]       3  Wiis.  72-8. 

Nbrthf  Justice,  afterwards  seemed  to  incline  to  Atkinses  ' 
opinion ;  and  said,  that  it  is  a  case  of  great  importance,  for 
if  the  law  should  be  contrary,  any  stranger  may  put  the  ten- 
ant in  possession  to  set  out  his  title;  the. authorities  cited 
were.  12  Ed.  4,  12.  2  Roll.  548.  2  Cro.  123.  Yelv.  75.  RoU. 
11, 13.  Dy.  289.  Bro.  Trespass,  38.  Sed  adjoumatur  ad 
proximum  terminum. 

Note.  In  this  case  Atkins  held  the  alleging  of  a  term  for 
years  was  surplus,  and  the  possession  had  been  a  good  title 
without  more  shewing. 

And  afterwards,  in  Easter  Term,  North,  C.  J.  delivered  the 
opinion. of  the  whole  Court,  that  the  plea  was  well  enough; 
and  it  was  not  necessary  for  the  defendant  in  this  case  to  set 
forth  the  certainty  of  his  term,  the  plaintiff  declaring  of  a 
transitory  trespass;  but  if  the  plaintiff  had  declared  for 
breaking  his  close,  then  the  defendant  must  have  set  forth 
his  title  in  certain;  but  here  it  was  but  like  inducement;  as 
where  the  plaintiff  declares  for  a  nusance,  he  need  not  set  .  a  paiUcuiar  ^ 
forth  his  title  in  certain,  because  his  title  is  but  inducement.  »tat«ment  of  ti- 
And  sa  judgment  waa  given  pro  def*  per  Cur\  ^  .^  a^d^dS^' 

tion  finr  a  nusance.  Pottle.  624.  Com.  Dig.  Pleader,  C.  43. 


SOT  DE  TUtM.  TABCBM,  1616. 

DE  TERM.  PASCILE,  1676. 

IN  COMMUNI  BANCO, 


(  C.  21 1.  )  The  Company  of  Merchant  Adventurers. 

The  good«  of  a  NoTE ;  it  was  neld  by  the  Court;  after  a  long  argument,  that 
corponoioo  may  the  custom  of  foreign  attachments  in  London  might  extend 
i!)"doif**See  *^  attach  the  goods  of  a  corporation,  where  the  corporation 
•  ft  icTwuL  3,  yfexe  indebted,  and  had  goods  in  the  hands  of  others.  And 
c  44,  waul  As     a  certiorari  being  brou^t  to  remove  such  a  proceeding  in 

London,  a  procedendo  was  granted. 

(  C.  312.  )  Lee  v.  Browne, 

S.  C.  2  Mod.  69.   PoUexf.  410. 

The  king  granti  The  case  was,  that  Sir  F.  Fortescue  was  seised  of  a  manor, 
a  naoor,  **  aii4  and  he  grants  the  manor  to  the  Earl  of  Denbigh,  except  such 
pIiwi^rthaHs  lands  as  were  then  held  for  life  by  copy ;  afterwards,  the  in* 
lepiited  panel  heritance  of  this  copyhold  was  granted  to  the  Earl  of  DeiH 
thdraoi"  Tbif  bigh ;  and  then  the  copyholder  dies,  and  the  Earl  grants  by 
r^ueSoa  for^'  copy  again,  and  then  forfeited  all  to  the  king;  and  the  kinj 
OMjury^btttibr  granted  the  manor,  &c.  and  every  part  and  parcel  thereof, 
til*  aourt  or  that  is  reputed  parcel  thereof.     And  all  this  matter  beine 

found  by  the  jury,  the  question  was,  whether  these  copyhold 
landspassedin  the  king's  grant  by  these  words '^  reputed 
parcel?"  And  the  Lord  Chief  Justice  North  deUvered  the 
opinion  of  the  whole  Court,  that  they  did  pass.  Whereupon 
diese  differences  were  taken,  1 .  That  this  reputation  shall 
]  not  be  tried  bv  *  the  country,  because  it  is  too  uncertain  for 
them  to  try;  for  it  may  be  reputed  so  by  some  persons,  and 
for  a  short  time,  &c.  2.  It  was  held,  that  if  in  this  case  the 
jury  had  found  only  that  these  lands  had  been  reputed  par- 
cel of  the  manor,  the  Court  could  not  have  given  judgment; 
because  they  had  found  that  which  they  had  not  been  proper 
judges  of.    S.  In  this  case,  where  the  jury  have  found  the 

S>articular  matters,  and  those  particulars  are  a  solid  ground 
or  a  reputation,  the  Court  shall  adjudge  it  reputed  parcel, 
and  so  shall  pass  by  those  words  in  the  grant  of  the  king; 
et  issint  judgment  fuit  done  accoTi,  Vide  Co.  Ent.  3^, 
S84  (a). 

(a)  According  to  JC  v.  Imhtr  ij  WU-  rmptcj,  Horne  y.  Baker,  9  Bast,  215, 

king,  dted  from  Co.  Ent  theproof  of  re-  24 1»)  leeBU  to  be  rather  a  question  of 

putation  is  different  in  the  case  of  the  fiict  for  the  jury.     See  further,  2  Sid.  1. 

Ling  and  of  a  common  person.  S.  C.  2  1  Lev.  27.  1  Ventr.  51.  Cro.  Car.  169, 

Rol.  Ab.  186.   In  the  latter  case  reputed  308.  Sotil.  26.  Com.  Dig.  Grant,  B.  10, 

panei  (Uke  repuUd  cwnership  in  bank-  O.  12.  12  Viner,  249.  2  Mod.  2S«. 


[    *208 


(  C.  213.  )  Crosier  v,  Tomlinson. 

S.  C  2  Mod.  71. 

The  proviso  in  INDEBITATUS  oseump^tt    The  defendant  pleads  nanasswtip' 
the  sut.  Limita-  ^  twAti  «er  Mtmos.     The  plaintiff  replies,  that  he  was  an 

tions,  21  Jac.  1,  -^  ^  *         ' 
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biftmt  at  tlie  time  ^f  the  pvomfee  made,  and  came  to  lEuH  age  c.  16,  saving 
in  anno  72.  ^e  rights  of  in- 

The  defendaat  demurred^  apprehending  that  this  action  is  c^nds'to*S'. 
not  within  the  proviso  that  saves  the  right  of  infants  till  they  tions  of  auump- 
come  to  their  fuU  age,  because  it  is  not  mentioned  there.        «<.Ac&2Saund, 

aTfOwr  arflued,  that  if  it  were  not  in  the  words,  yet  it  j^J^^^li'^'^i' 
would  be  wiUiin  the  meaning ;  and  cited  several  cases,  where  stran.  886. 
acts  of  parliament  shall  be  construed  to  extend  to  things  that 
are  not  in  the  letter  of  the  law,  when  they  are  in  the  reason 
and  equity  of  it  (1),  10  Co.  101.  Beuf  age's  case.  2  And.  57,  (1)2  Mod.  73. 
150.  Cro.  Car.  163,  245,  333,  381,  533,  534.  19  H.  8,  11, 
where  this  very  act  is  construed  by  equity  to  extend  to  a 
trover,  which,  diough  it  be  mentioned  in  the  beginning,  is 
not  ebewhere. 

And  all  the'Court  (but  MllisJ  conceived,  that  it  may  bo 
well  comprised  under  the  word  trespass,  because  it  is  tres- 
pass upon  the  case;  but  however  it  is  in  the  same  reason 
with  those  mentioned;  for  it  would  be  strange,  that  an  action 
of  debt  should  be  saved  to  the  in&nt,  and  yet  that  he  should 
be  barred  of  his  indebitatus  aasumpsU,  which  is  but  another 
remedy  for  the  same  thing.  Fide  Style,  230. 

Major  and  Bird  v.  Shslbv.  (  C.  214.  ) 

S.  a  1  Mod.  214.  2  Mod.  63.  ^ 

Where  the  matter  goes  as  weH  in  abatement  as  in  bar,  it  is  Where  the  mat- 
at  the  election  of  the  party  to  plead  it  in  abatement  as  well  i^iEte^^^^j, 
as  in  bar.  10  H.  7, 1 1.  2  Kol.  Rep;  64,  et  sic  judgment  fuit  in  bar,  it  u»f 
done  per  Cur^  (a).  *  ^  pieaded  in 

abatement  or  in 


(a)  Sm  Bac  Abr.  Abatement,  (L).     5,  2  ed.    I  Ld.  Ray.  345,  693.    2  Id. 
But  lee  8  SaU;.  1.  1  LiUy  Prac.  Reg.  p.      1207,  1249. 


bar  at  election* 


DE  TERM.  S.  TRINITATIS,  1676.  [    209    ] 

IN  COMMUNI  BANCO, 


Page  v,  Turlst.  (  C.215.  ) 

S.  C.  1  Mod.  239.  2  Mod.  83. 

The  defendant  being  sheriff  of  Middlesex  returned  a  Cepi   No  action  lies 
corpus,  with  a  Paratum  habeo,  and  brought  not  in  the  body,  Sf*^  r^J^^*^" 
but  had  taken  bail,  according  as  is  the  usual  course.    The  dpi  corpus,  &^ 
question  was,  Whether  an  action  upon  the  case  would  lie  ^nen  ^e  has  let 
against  him  or  not  ?  *«  ^^t^!  ^ 

And  it  was  argued  by  «S^ot«dthat  it  would/not  lie;  and  see PoTiefne'v. 
he  cited  Cro.  Eliz.  460, 624, 852.  2  Cro.  296.  Hanson  i  an- 

Pemberton  for  the  plaintiff  argued,  that  the  action  would  59.%!^  A^^ 
lie;  for  although  the  sheriff  may  be  amerced  by  the  Court  sheriff,  (o). 
for  a  Cepi  returned,  and  not  brining  in  the  body,  yet  that  19  Vmn*  213-4. 
is  no  salisfitction  to  the  party,  if  he  do  not  appear ;  and  the 
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sheriff*  here  is  at  no  mischief^  for  he  may  remedy  himself  by 
his  bond  against  the  bail. 

But  the  Court  inclined  that  the  action  would  not  lie ;  for 
'  they  said,  by  the  statute  of  23  H«  6^  the  sheriff"  is  compeUa- 

Ptot/,  Case  226b.  ble  to  take  bail,  and  he  is  bound  to  return  a  Cepi,  (for  he  will 
not  be  allowed  to  return,  That  he  hath  took  sufficient  sureties,) 
and  therefore  it  would  be  hard,  that  an  action  should  Ue 
against  him  so  long  as  he  pursues  the  statute ;  and  the  amer- 
ciaments are  compulsory  upon  the  sheriff",  and  the  bonds 
upon  the  parties,  to  bringthem  to  appear ;  and  the  party  may. 
be  satisfied  by  the  sherin's  assigning  of  his  bail-bond,  which 

[  *  210    ]  though  the  Court  cannot  compel  him  to  *  do(l),  yet  they  will 

(1)  Vid.  4  Ann.  make  him  weary  by  amerciaments :  and  if  this  action  should 
c.  16,  §  20.  lie,  the  sheriff*  would  be  in  a  great  dilemma ;  for  if  he  refuses 
a^MMhc  ^"  ^^^  *^^*  ^®  sidficient,  an  action  lies  against  him ;  (but  per  Pern- 
sheriff  for  refus-  bertoHy'  it  must  be  clearly  proved  that  the  baU  is  very  suffi- 
ing  safficient  cient) :  and  now,  if  wheii  ne  hath  taken  bail,  and  returned  a 
5*i'?Xo"''i^^*  Cepi,  which  he  is  bound  to  do,  an  action  should  Ue  against 

2  Mod.  82.    15     -  ."'^  '.  ,,  ,  ,        -         '  o 

Bast,  320.  Pott,  him,  it  would  be  very  hard. 

219.  And  it  was  said  by  some,  that  if  he  took  insufficient  bail/ 

(2)  Sedvid.  an  actiou  would  Ue  against  him  (2):  but  Nartksaid,  he  never 
pott,  p.  219.       had  known  any  such  action  brought.     And  PemAer^ow  could 

cite  no  precedent  for  the  principal  action.    Mt  adjoumatur 
tisq;  Term.  Mich.  [Post,  p.  225.] 

(  C.  216.  )  Lady  Thornborough. 

Feme  covert  She  being  covert  (t.  e.  the  wife  of  Sir  Thomas  Thombo- 
discharged  from  rough)  sealed  a  bond ;  and  being  arrested  and  carried  to 
w^MidT'^  prison,  upon  affidavit  made  that  she  was  covert,  and  entering 

her  appearance,  the  Court  discharged  her  without  bail. 

(a)  1  Term  Rep.  468.     1  Barn.  &  Aid.  165.     When  not,  see  1  Ring.  344. 

(  C.217.  )  Sir  William  Hickman  v.  Thorny. 

S.  C.  2  Mod.  104. 

A  particular  The  defendant  avows  for  damagerfeasant  in  his  freehold. 
prescription  nay  The  plaintiff  replies,  that  he  was  seised  of  a  house  and  two 
i^g^eS"*^.*"^  acres  of  land  in  B.  and  that  he  prescribes  for  common  be- 
tom:  therefore,  longing  to  his  said  house  and  two  acres  of  land  in  the  field 
the  latter  may  of  D.  whereof  the  locus  in  quo  was  parcel. 
out^lrteTvt^^f  The  defendant  rejoins,  that  there  was  a  custom  in  the. 
the  former.  But  Said  field,  that  any  owner  of  lands  might  inclose  any  parcel 
it  is  otherwise  of  land  lying  together  in  the  said  field,  and  exclude  the  com- 
p^riS^'    moners  in  the  said  field. 

2  Leon.  209.  The  plaintiff  demurs,  and  objects,  that  this  rejoinder  is 

Yeiv. 217.  naught;  because  here. is  a  prescription  pleaded  against  a 
?WiUon  ^253.  prescription,  without  traversing  the  first  prescription,  which 
2  WiUoni  loi!  is  not  good,  according  to  AldredTs  case,  9  Co.  58.  Cro.  Gar. 
1  Bos.  &  Pull.     432. 

pSLcriTon^'      But  the  Court  seemed  to  incline  that  may  be  well  enough ; 
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for  a  particular  prescription  may  be  controlled  by  a  general  (f),  4.  ir  Vin. 

custom,  though  it  cannot  by  another  prescription;  as  in  the  S84-5. 

case  where  a  man  prescribes  for  a  way,  or  for  lights,  another 

cannot  prescribe  to. stop  them  up;  for  when  they  were  once  Jonet,  875. 

stopped  up  there  is  an  end  of  them :  but  here  is  a  custom 

which  is  of  a  greater  extent  and  latitude  than  ♦the  prescrip-  [  *  2 1 1     ] 

tion,  there  it  may  be  good  without  traversing  the  prescription ; 

for  if  one  or  two  men  inclose,  yet  the.  party  has  his  common 

in  the  residue,  and  so  it  may  stand  with  prescription. 

But  the  question  made  by  the  Court  was,  whether  or  no    Where  several 
this  were  a  good  custom,  as  it  is  here  laid?  but  they  agreed  p«"«n« )!»▼« 
Sir  Miles  Corbetfs  case,  7  Co.  6,  and  said,  that  that  judgment  common  field"  * 
was  affirmed  for  good  law  in  the  case  between  the  Lord  Clare  and  they  pre- 
and  Sir  Thomas  TFitliamson.  which  was  the  same  case ;  for  *^"***  ^  *"**'" 

..  ,  VI  ^  1  1  i_  common  to- 

it  may  be  a  reasonable  custom,  where  several  men  have  se-  gether,  they 
veral  parcels  of  land  lying  in  a  common  field,  and  they  com-  may  also  pre- 
mon  together,  to  prescrioe  for  inclosure  against  one  another,  ■^"!*  *®  hiciose 
and  to  exclude  common ;  for  those  that  are  so  excluded  have  ^er*But  where 
the  same  benefit  of  inclosure  too  (a) ;  but  when  a  man  pre-  one  prescribes 
scribes  for  common  appendant  to  a  house  and  two  acres  of  ^'  common, 
land,  which  are  not  parcel  of  the  field,  as  the  defendant  doth  il||^"xi'|)^'ji||^i 
here,  there  it  seems  to  be  an  unreasonable  custom  to  exclude  of  the  field,  cha 
him,  fdr  he  cannot  have  the  same  advantage  against  them,  ^TJ*®'  o*"*® 
especially  as  it  is  here;  for  it  doth  not  appeSir  that  this  place  l^ribe^lncicwa 
was  parcel  of  a  great  commonable  field:  and  the  defendant  against  him. 
consented  to  pay  costs  and  mend ;  for  they  thought  the  truth  ^  Mod.  105. 
of  their  case  would  be  the  same  with  Sir  Miles  Corbett,  7 
Co.  5,  where  a  man  hath  lands  lying  intermixt  in  a  common 
field  where  he  prescribes  for  common,  there  he  prescribes 
for  common  in  all  the  said  field,  except  his  own  lands. 

(a)   See  the  remark  of  Bayley,  J.      Aid.  712,   correcting  Com.  Dig.   Com- 
in  Chiemum  ▼.  Hardham,   i  Bam.  ft      mon,  E. 
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The  delivery  of  goods  to  the  defendant,,  if  they  were  goods    ^he  delivery^ 
of  the  plaintifi^,  or  of  a  stranger  (a),  was  held  a  good  consi-  ^[  |J*g  J^nAr?  * 
deration  for  an  assumpsit;  but  if  they  were  the  goods  of  the  goods  to  the  de- 
defendant,  it  was  held  no  consideration,  because  he  did  no  fen^ant,  is  a 
more  than  by  law  he  was  comnellable  to  do  (fc).    This  differ-  g^  a^^' 
ence  was  taken  by  North,  Chief  Justice,  nemme  contradi-  they  are  the 

Cetite*  goods  of  the  de- 

fendant himself. 

.  (a)  In  ammptU  for  goods  sold  and  Ah.  128.    Dyer,  355  b.    356  a.     Yet  1  RoL  20,  25. 

delivered,  it  is  unnecessary  to  allege  that  there  are  cases  where  the>oluntary  per- 

they   were  the  goods  of  the  plaintiff,  formance  of  an  act,  which  the  plaintiff 

BttlL  Ni.  Pri.  139.  1  Hen.  BI.  81.  was  compeUable  to  do,  is  a  good  consi- 

(6)  So  a  re-delivery  to  the  plaintiff  of  deration ;  see  Com.  Dig.  Action  upon  As- 
hia  ovm  property  cannot  be  pleaded  by      sumpait  B.  9. 
•ray  of  accord  and  satlsfiicCion.   1  Rol. 
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Judge  Ellis  being  this  vacation  removed^  Sir 
^S^^Vf^y  ^^^  ^f  ^^  King's  .Serjeants,  was  sworn  in  his  fJUee 
the  first  day  of  this  Mich.  Term,  and  lie  took  his  place  upon 
die  Bench,  Oetob«  38,  St.  Simon  and  ihide. 

(  C.  219.  )  ♦— 

Trespass  for  an  AssAULT  and  battery  was  brought  for  beatim;  him  the  first 

assault  on  1st         «  t. --  /:>o     i»  A     i  •  ^^ 

mya^moregu    of  May  omto  28  of  the  king. 

28 ;  plea,  son         The  defendant  justified  de  son  assault  demesne  the  first  of 

asMultdaaetn^    May  jw<»rfict'  onfio  25  Regis;  and  it  being  debated  whether 

^adicto'mmo  ^  ^^  ^^^  P^^  ^^  99^^ 9  it  was  held  by  the  Court  to  be 
regit  25;  held,  good  enough^  either  if  it  be  considered^  that  in  battery  the 
^^^•P*?^'"  time  is  not  material,  but  the  plaintiff  may  lay  it  at  any  time; 
time  is  not  ma-  ^^^  ^^9  though  the  defendant  justifies  another  day,  it  shall 
teiiai,  ajod  pra-  be  intended  the  same  battery  (a); 

^f**?*?  Sr  ^^  there  being  the  word  pradicf  to  the  day  and  year 
year^  andmakas  ^^^^^  l^g  mistaken,  it  sliall  be  surplus  and  void  (&). 

it  suxplusagc.  j^j  Q^  f^  51^     p^^^  ^  257  b.  (*)  S  Cio.  4St.  Ydr.  f  4. 

[        218      ]  ^ 

(  C,  320#  )  Bassett  v.  Salter. 

^.  C.  2  Mod.  136. 

Wkcnibcgml-  The  questioii  wa«  no  more,  than  whether,  after  the  gaoler 
er  sufi^ia  a  pri-  ^^^  sttJB^ed  a  person  in  execution  voluntarily  to  escape,  the 
^n%duntjiriiy^  par tv  at  wfapse  suit  he  was  in,  might  take  him  again  t  And  the 
to  escape,  the  whole  Court  held  it  so  clear  that  he  might  be  taken  again^ 
party  at  whose  ^faat  they  would  not  suffer  it  to  b^  argued,  it  being  so  often 
^IIrtody^may"re-  ^^^X  resolved  (a) ;  as  in  the  case  of  Qwie  and  King  in  this 
take  him.  But  Court,  whef c  the  Court  was  divided ;  and  the  case  of  Fainter 
where  the  party  and  ^Uen  {b),  where  judgment  was  given  in  this  Court,  and 
^pe^b^c^^  affirmed  in  a  writ  of  error.  1  RoUe,  901,  903.  1  Leon.  313. 
never  be  re-  And  North,  Chief  Justice,  said,  since  the  law  is  so  strict,  that 
taken,  although  matters  of  deed  shall  not  be  discharged  but  by  deed,  he  won- 
^ntiaiTta  du^'  dered  that  the  law  should  admit  an  execution  to  be  dis- 
eharge  the  pri-  charged  by  a  mistake  of  the  plaintiff*'s ;  as  he  cited  a  case 
soner.  where  a  creditor  went  over  to  the  King's  Bench  to  treat  with 

ioViner^9i.      ^  prisoner,  and  brought  him  but  over  the  water  to  a  tavern 

to  treat,  and  it  was  held  that  he  could  never  take  him  againt 
and  so  the  law  is  clear,  when  he  is  once  discharged  by  the 
consent  of  the  plaintiiF(c) ;  but  he  could  never  see  any  reason 
why  it  should  be  in  the  gaoler's  power  to  discharge  uie  par- 
ty so  as  the  plaintiff  shall  never  take  him  again. 


(a)  The  party  may  have  a  new  ca.  to.  Rep.  25  ;  unless  the  prisoner  be  in  exe- 

or  a  scire  fadaSf  or  may  bring  debt  upon  cation  upon  conviction  of  a  crime,  BfM 

the  judgment;  poU^  Lenthal  v.  Lenthal,  v.  Jams,  Gow's  NL  Pri.  99. 

p.   398.    Toplor  V,  Baker,  ^,  453.    1  (&)  5.C.  Cart  212.  2Keb.dt)2.T.  Jon. 

Veotr.  4,  269.    1  Show.   177.  2  Lutw.  21. 

12.64 ;  or  may  have  any  kind  of  execu-  (c)  See  u^te  to  Jvne$  v.  Pope,  1  Saiind. 

don^  9  8c  9  Will.  3,  ch.  27,  §  7.    ^ut  35.  4  Burr.  24S2.    6  Term  Rep.  529. 

the  sheriff;  who  permitted  the  escape,  7  U.  420^  2  Eiist;  243.  1  fiarn.  &  Aid. 

cannot  retake;  Barnes,  373.  5  Term  297. 
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Oli>£nburgh*6  Case* 

Semb,  B.  C.  Beammmi  ▼. »  2  Mod.  I4d« 

Dkbt  was  brought  upon  a  judgment  in  a  c<mrt  baron :  the 
defendant  offered  to  wage  his  law. 

L  It  was  held  clearly » that  he  might  wage  his  law  for  such 
a  debt,  because  it  is  not  a  court  baron.  [qtuBre,  Court  of  re- 
cord?]  I  Brownl.  67. 

2.  It  was  held,  that  this  recovery  and  judgment  did  make 
a  debt,  so  that  the  wager  of  law  must  be  upon  a  supposition 
of  payment  (i). 

S.  They  held,  that  the  Court  in  this  case  might,  if  they 
pleased,  require  special  compurgators,  it  appearing  that  here 
was  a  debt,  for  the  recovery  makes  it  so ;  and  the  party  re- 
fused to  answer  whether  he  had  paid  it  or  no. 

And  so  it  was  said  (by  TFirley,  prothonofary)  the  Court 
ordered  it^  where  a  man  came  to  wage  his  law  in  an  action 
of  debt  for  a  pain  in  a  court  baron,  and  the  party  reftised  to 
answer  as  to  payment  (c). 


(C.aai.) 


In  debt  upon  a' 
judgment  in  a 
court  baron,  the 
defendant  may 
wage  his  law  (a). 
And  this  wager 
of  law  is  admit- 
ted upon  the 
supposition  that 
the  money  re- 
covered has  been 
paid.   '  Semb, 
where  a  debt  ap- 
pears, and  the 
defendant  refus- 
es to  sav  whe- 
tlier  he  has  paid 
it  or  not,  the 
court  may  re- 
quire special 
compurgators. 


(a)  Ace  2Venlr.  171.  1  Leon.  203-4. 
Co.  Lit.  295  a.  Co.  Ent  118.  12  Mod. 
670.  Hale'i  Pref.  to  RoUe's  Abr.  in  1 
ColL  Jurid.  271.  But  see  T.  Raym.  386. 
Mood  (or  Wood)  ▼.  Mayor  of  London^  2 
Salk.  683.  S.C,  12  Mod.  682.  15  Viner, 
58,  60. 

{h)  Ace  Co.  Lit.  295  a.  2  Inst  45. 
3  BL  Comm.  345.  StyL  Rep.  199.  Sty. 
Prac.  Reg.  665,  4th  ed.  But  in  the 
<aue  of  Wood  ▼.  Mayor  of  London,  cited 
in  the  last  note,  Chief  J.  Holt  discusses 
the  reason  and  origin  of  law- wager  very 
much  at  large^  and  presents  a  view  of 
that  subject  differing  assentially  in  many 
respects  from  that  which  is  ^ven  in  tlie 
above  authorities.  He  says  that  "  al* 
tiiougji  generally  wager  of  law  be  looked 
upon  as  a  privilege  the  defendant  has,  but 
originally  it  was  not  only  a  privilege  of 
Ae  defendant  to  discharge  himself,  but 
one  which  the  plaintiff  had,  when  he 
had  no  witness  of  his  deb^  to  pot  t^e 
defendant  under  a  necessity  of  giving 
him  his  oath  to  discharge  him;  so  that 
it  was  a  kind  of  equity  in  law,  liiat  the 
plaiatiff  might  put  him  to  take  hb  oath 
that  he  owed  nothing  to  him,  or  confess 
the  debt,  rather  than  the  plaintiff  should 
loae  his  debt,  in  cases  where  he  bad  no 
witDesses  of  it  at  all,  or  had  some  who 
were  then  dead.  Magna  Cliarta,  c.  28, 
makes  this  very  manifest;  the  words  are, 
Nwiku  btdHdut  de  tatero  pojuat  aUquen 
ad  '^nn  vumifuUm  n$c  adjmramentmm 
rimpTiei  loquela  sua  sine  testihu*  fidelihut 
mdboc  inducUt;  where  note  the  words  de 
tatarof  mkich  shew  that  before  that  tune 
tb«  law  was,  that  if  a  nan  had  br^^ght 
an  action  against  another  without  any 
wHnetSy  be  ntfght  put  the  deftndant  to 


his  oath  whether  he  owed  not  the  debt, 
and  that  was  thought  hard,  and  to  pre- 
vent it  this  statute  was  made. — And  upon 
bringing  convenient  proof  by  credible 
witnesses,  and  averring  the  statute  of 
Magna  Charta,  a  plaintiff  may  at  this 
day  compel  a  defendant  to  wage  his  law.^ 
12  Mod.  678-9.  2  Salk.  683;  and  see 
1  Reeve's  Hist.  Eng.  Law,  248.  Ld.Holt 
continues,  "  It  is  ridiculous  to  say  that 
wager  of  law  will  lie  in  debt  upon  a  judg- 
ment in  a  court  baron,  because  the  mo- 
ney might  be  paid  in  private;  for  that 
would  be  a  reifton  to  wage  l^w  In  all  the 
cases  before  put ;  but  it  is  to  be  consider- 
ed, that  it  is  not  the  privacy  of  the  pay- 
ment or  the  possibility  thereof,  that  is 
the  occasion  of  a  wager  of  law,  but  that 
the  ground  of  the  action  is  secret ;  as  if 
debt  be  brought  upon  a  bond  with  con- 
dition for  the  payment  of  money,  the 
money  may  be  paid  privately,  and  there- 
by the  bond  is  dischaiged,  if  payment 
could  be  proved ;  and  yet  in  debt  upon 
such  bond  wager  of  law  will  not  lie,  be- 
cause the  contract  was  by  specialty.  So 
it  is  plain  the  possibility  of  private  pay- 
ment will  not  entitle  one  to  a  wager  of 
law.**  12  Mod.  681-2.  Law- wager  has 
been  compared  to  the  practice,  which 
obtains  in  courts  governed  by  the  dvU 
and  canon  law,  of  supplying  the  defec- 
tive proof  of  one  party  by  demanding  aa 
oath  from  the  otfier ;  «nd  this  cttem- 
blunoe  js  strengthened  by  the  passages 
above  dted.  See  3  Bl.  Com.  342,  446. 
Wood*s  Civil  Law,  369,  edit  1712. 
PttDBfli's  CbU  Law«  F.  1,  B.  I,  tk.  6,  a. 

6.  £idcLawof5cotland,B.4,  at.2,§3. 

(0)  It  appears  to  be  the  usage,  in  cases 

of  law-'wager,  for  the  court  .to  examnie 
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Assttmpntuipon      4^  Itwas  held,  an  assumpsit  for  rent,  though  there  were  a 
topay  rent  Kes  sp^ci^l  promise,  ought  not  to  be  brought  for  rent  in  an  in- 
not  inaninferior  ferior  court,  because  it  concerns  the  realty, 
court  (d).  As  SL  quantum  meruit  for  work  done  in  London  will  not 

ruU  for  woriT*"  Me  in  an  inferior  court,  though  the  promise  were  made  within 
done  out  of  the  the  jurisdiction,  for  the  jury  must  inquire  of  the  worth. 
juris<Uction  of  Xnd  North  cited  a  case  in  the  King's  Bench,  where  a  man 
will  uorue,^-**  courted  a  lady,  and  had  presented  her  with  several  jewels, 
though  the'  pro-  and  after,  the  match  breaking  off,  he  brought  a  detinue  for 
nuse  be  within  the  jewels,  and  she  offered  to  wage  her  law;  and  the  Court 
notbCa).^'^^^'  ^^  admonish  her,  that,  if  she  had  not  restored  them,  she 

Semb.  where  a  ought  not  to'  wage  her  law ;  .for  she  ought  to  restore  them, 
man  gives  jewels  though  it  were  on  the  man's  side,  because  it  was  causa  ma» 
fag  cowSiip"'"  ^^^''^^f^f^  pr^locuti  {e).  And  in  this  cause  the  parties  by  con- 
andin  contem-    sent  proceeded  to  issue. 

plation  of  mar- 

naff  e  if  the 

match  is  broken  *^®  defendant  personally,  and  to  ques-  3  Barn.  &  Cressw.  p.  538.      According 

off  he  is  entitled  ^^^  ^™  respecting  the  debt,  before  he  to  Lord  Holt,  the  course  of  the  Common 

fA  rmirifif Hnn        "  admitted  to  take  the  oath.  See  2  Leon.  Pleas  is  to  have  mx.  London  v.  yanaeker, 

Jv  Ti7  50A.       1*®-  ^I-eon.  212,  258.  Sir  T.  Ray.386.  1  Lord.  Ray.  500.    S.  C.  12  Mod.  272. 

"^  *  *  ■*     2  LiUy  Prac.  Reg.  825,  H.  2d  ed.  1  Rich-  And  by  consent  of  the  plaintiff  they  may 

acdson's  Practice,  K.B.  547.     In  Slade't  be  altogether  dispensed  with.    2  Keble, 

case,  4  Co.  95,  It  is  said,  that  "  the  judges  360.  1  VenL  4.     A  defendant,  who  bars 

without  good  admonition  and  due  ex-  the  plaintiff  by  waging  his  law,  does  not 

amination  of  the  party,  do  not  admit  him  seem  to  be  within  any  of  the  statutes 

to  it :"  and  in  the  case  of  the  CUy  of  which  give  costs  to  the  defendant  upon 

London  t.  Wood,   Ward,  C.  B.  is  repre-  nonsuit,  verdict,  demurrer,  &c. 
sented  to  have  said  that  "  the  judges  (d)  Whether  assumpsit  on  a  promise 

are  to  use  a  sort  of  discretion  in  admit-  to  pay  rent  lay  at  common  law,  see  1 

ting  people  to  wage  law."  12  Mod.  676.  Lev.  179,  204.   3  Lev.  150.   3  Mod.  73. 

But  accorcUng  to  Lord  Holt,  in  an  ano-  Skin.  238,  242.  2  Show.  135. 
nymous  report,  2  Salk.  682,  they  can  (e)  **  The  property  was  not  changed 

only  admonish  the  defendant,  and  "if  by  the  gift,  being  to  a  special  intent" 

he  will  stand  by  his  kiw,  they  cannot  S.  C.  2  Mod.  141.    The  same  point  oc- 

hinder  lum,  seeing  it  is«a  method  the  curs  in  Young  v.  BurreU,  Gary's  Rep. 

law  allows.**      With  regard  to  the  com-  p.  77,  cited,   14  Viner,  19.     Aoc.  Com. 

purgators,  the  number  of  them  is  by  no  Dig.  Action  upon  Trover,  D.  '  A  similar 

means  clearly  settled,  and  in  a  late  case  condition  was  tacitly  annexed  by  the 

the  court,  being  moved  to  assign  the  re-  Roman  law  to  a  Donatio  ante  nuptias, 

quisite  number  to  the  defendant,  refused  Inst  1.  2,  tit  7,  §  3.    Cod.  1.  5,  tit  3. 

to  give  any  assistance.  King  v.  WiUiams,  Wood's  Civil  Law,  p.  138,  edit  1712. 

(  C.  222. )  Styleman  v.  Patrick. 

S,  C.  2  Mod.  141. 

An  action  on  A  COMMONER  brought  an  actioii  ofthe  case  against  one  that 
the  Case  is  not    ff espassed  upon  the  place  where  he  had  common ;  and  the 

22^28*Oir!*2!  J^^V  S^^^  ^™  ^^^'  damages,  and  40*.  costs. 

c9,  whichiimits      And  it  was  moYcd  by  Serjeant  Barton,  upon  the  new  act 

the  costs  when    of  parliament,  that  he  mi^ht  have  no  more  costs  than  dama- 

thepUintiffre-     „^f  ® 

covers  less  than    g^^.     ,^/     ^    ^^    ^        .^     ^.  ^        ., 

40s,  damages.  And  North,  Ch.  J.  said,  this  statute  was  made  vnth  respect 
Post,  p.  226,  to  the  statute  of  43  Eliz.  6,  for  there  it  is  pi'ovided,  that  in 
Saik.^208.  3  Personal  actions,  if  the  debt  or  damage  is  under  40s.  &c,  the 
wus.  319.  Bull.  Judges  may  mark  the  postea,  and  the  plaintiff  shall  recover 
N.  p.  329.  6  no  more  costs  than  damages;  but  there  trespass  and  battery^ 
iso"*^**^'  are  excepted;  an4  then  this  statute  provides  in  those  case» 
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cnly ;  the  difference  is,  upon  the  statute  of  43  £li2.  the  par- 
ty AaR  have  his  ordinary  costs,  uidess  the  Judge  certify ;  but 
upon  this  last  statute  in  trespass  and  battery,  when  less  than 
409.  is  ffiven,  the  party  shall  not  have  ordinary  costs,  unless 
the  Judge  dp  certify. 

And  he  said  it  was  held  by  the  Judges,  that  such  person- 
al actions,  which  did  not  bring  the  title  of  the  land  in  ques- 
tion, were  not  within  this  statute,  except  battery 4  and  there- 
fore he  held,  diis,  being  an  action  upon  the  'case  by  a  com- 
moner, could  not  possibly  l)ring  the  title  of  die  iand  in  ques- 
tion; and  besides,  the  statute  was  made  to  prevent  *  suits  |^  ^215  ] 
for  petty  trespasses ;  but  this  might  be  a  great  trespass,  al- 
though one  commoner  might  be  damnified  no  more  than  lOs. 
and  so  he  conceived  it  was  not  within  the  statute ;  and  so  did 
Windham  and  Scroggs. 

But  Atkins  held,  that  this  was  within  the  statute ;  for  al- 
though the  title  of  the  land  could  not  come  in  question^  yet 
common  is  concerning  land,  and  a  man  may  have  freehold 
m  it. 

And  per  Norths — Here  it  appears  his  title  wsts  in  question ; 
for  he  must  prove  his  title  in  evidence,  as  it  is  alleged  in  tihe 
declaration.    And  they  all  {^greed«  tbat  where  it  appears  by   Where  it  ap- 
the  record  that  a  title  is  in  question,  there  is  no  need  of  the  Jf^.  ^J?^ 

_ ../»     J.      j»^i.     ¥   J  that  the  tide  ism 

C^rtllicate  of  the  Judge.  question,  no  cer- 

Butp^r  Atkins y — It  may  be  the  defendant  would  confess  ttacate  is  neces- 
his  title  upon  the  trial,  and  then  it  would  not  be  in  question.  ^^  ^^l^^ 

But,  according  to  the  opinion  of  the  other  three,  the  plain-  ^^^  ^g  ^^ 
tiff  had  his  ordinary  costs.  2  Lev!  234]  z 

Then  it  was  moved  by  Barton  in  arrest  of  judgment,  that  Bara^ikAid.443. 
he  had  not  sufficiently  averred  his  right  of  common,  because  gooTln  Cwe," 
it  was  only  alleged,  that  whereas  J«  o.  was  seised  of  theland,  but  bad  in  Tres- 
cumque  etiam  the  plaintiff  had  right  of  common,  and  this  was  P«*^  *  ®«^-  ^b. 
no  positive  affirmation.  1  stn^c^!" 

But  per  Curiam, — It  is  well  enough:  and  they  took  this  2Stnk  1151, 
difierence,  that  where  an  action  is  brought  for  a  bare  tres-  **^2.  1  Wiu. 
pass,  there  to  allege  the  trespass  with  quod  cum  is  held  not  ^'  *  ^^'*  ^^' 
good,  because  all  the  precedents  are  contrarv,  for  they  do 
expressly  say,  ^'that  they  did  trespass;''  but  m  an  action  of 
the  ease  it  is  well  enough,  and  all  other  actions;  and  here  the 
light  of  common  is  but  inducement  as  it  were  to  the  action, 
though  it  must  be  proved  too.  [Style,  Sfi3,  450.] 

And  North  said,  he  would  fam  have  holpen  it-in  trespass^ 
but  that  all  the  precedents  are  contrary,  JE^  iistnt/uittenw 
in  Term.  Pasck.  1679, 

Rkad  v.  Dawson.  (  C.  223.  ) 

S«mb,  S.  C.  but  not  A  P.  2  Mod.  1S9. 

Debt  upon  an  obligation  against  an  executor,  who  pleads  a    To  debt  on  an 
recovery  in  debt  aim  judgment,  and  that  he  had  not  assets  ®***^^°  ^^^ 
ir//ra,  &c.     After  a  vermct,  it  was  moved  that  this  was  no  ^^,  the'de-^' 
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fendant  pleads  good  plea,  because  for  all  that  appears  this  recovery  might  be 
a  recovery  in  upon  a  debt  for  a  simple  contract;  for  a  plea  shall  always 
debt  and  no  y^^  presumed  strongest  against  him  that  pleads  it.  Plow.  46. 
[  ♦216  ]  1  Inst.  102.  3H.  7,2.  [Vaugh.94.]  And  then  ♦though  a 
asaets  w^^ra,  &c  verdict  be  for  the  defendant,  yet  he  ought  not  to  have  judg- 
wS'thr*^  ment;  and  cited  McAoZ&V  case,  5  Co.  Moor,  867.  Hob.  112. 
debt  recovered  But  the  Court  Seemed  to  incline,  that  it  was  well  enough 
-was  a  specialty  after  a  verdict,  though  perhaps  upon  a  demurrer  it  mi^t 
S^ctT'Ae  p^r  ^ave  been  bad,  according  to  8 Co.  133,  Turner's  case;  for 
held  bad  on  de-  that  case  was  not  after  a  verdict,  but  upon  a  demurrer; 
murrer,  but  though  it  was  alleged  by  Goodfellow  to  be  after  a  verdict. 
ST^"^     Cur' <«ivisare  vuUta). 


(a)  The  recovery  here  pleaded  was  of 
course  against  the  executor  himself,  and 
he  ought  to  have  shewn  either  that  it. 
was  grounded  on  a  specialty,  or  that  it 


was  had  before  notice  of  the  outstand- 
ing bond  debt  3  Lev.  115.  3  Mod.  115. 
Sawyer  v.  Mercer^  1  Term  Rep.  690. 
Mickey  ▼.  Hayter,  6  Term  Rep.  888. 


(  C.  224.  )  SouTHCOTT  r.  Stowell. 

S.  a  1  Mod.  226,  237.  2  Mod.  207.  3  KebL  704. 

See  the  margin,  In  a  special  verdict  the  case  was :    Tho.  Southcott^  having 
p.  225.  issue  Sir  Popham  and  William,  upon  the  marriage  of  the  said 

Sir  Popham  covenants  to  stand  seised  to  the  use  of  Sir  Pop- 
ham  and  the  heirs  male  of  his  body,  remainder  to  the  heirs 
male  of  himself,  remainder  to  his  own  right  heirs. 

Sir  Popham  has  issue  Edward  and  five  daughters,  and  en- 
ters and  dies ;  then  Edward  enters ;  then  Thomas  the  father' 
dies ;  then  Edward  dies  without  issue. 

The  question  was,  who  should  have  the  land  by  virtue  of 
this  limitation,  whether  William  the  youngest  son  of  Thomas, 
or  the  daughters  of  Popham  who  were  heirs  general  to  Tho- 
mas? And  here  were  two  points: 

1 .  Whether  this  was  a  good  limitation  to  his  own  heirs 
male,  or  whether  it  was  void,  according  to  1  Inst.  22i  because 
he  had  not  parted  with  the  whole  fee  out  of  him ;  and  then 

Dy.  156.  Pott,  by  1  Inst.  22  b,  the  Umitation  is  void,;  for  although  a  man  may 

upon  a  feoffinent,  &c,  raise  an  use  to  his  heirs  male,  so  as  to 
make  his  heir  a  purchaser,  yet  this  being  upon  a  covenant  to 
stand  seised,  the  fee  remains  always  in  the  feoffor,  when  he 
limits  the  remainder  to  his  own  right  heirs,  this  is  the  old  re- 
version in  him :  and  Windham  seemed  to  incline,  that  although 
a  gift  to  a  man*s  own  heirs  male,  at  common  law,  might  be 
void,  yet  by  .way  of  use  it  might  be  Wjell  enough;  and  so  this 
differs  from  the  case  in  Dy.  156. 

2.  Admitting  that  this  were  a  good  limitation  of  an  estate.- 
tail  to  his  own  neirs  male,  whether  William,  the  imcle  of  Ed- 
ward, should  take,  or  the  sisters  of  Edward,  upon  a  supposi- 
tion that  the  tail  was  spent,  and  then  they  were  heirs  to 
Thomas? 

*  And  for  this  point  the  Court  seemed  clear,  that  when 
Thomas  died,  Edward  his  grandson  was  in,  and  this  estate 
tail,  which  was  limited  to  the  heirs  male  of  the  grandfatl^er. 


Case  476  b. 


Pott,  p.  225. 
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In  him^  because  he  was  heir  male  to  his  grandfather ;  and' 
then  when  he  dies,  William  doth  claim  to  be  in  by  descent 
per  formam  doni;  and  so  although  he  be  not  complete  heir 
to  the  grandfather,  yet  he  is  such  an  heir  male  as  shall  take 
by  descent ;  for  the  descent  is  governed  wholly  by  the  sta- 
tute De  donis.  1  Inst.  24  b. 

But  they  agreed,  that  he  could  not  have  taken  this  estate  Post,  p.  225, 
tail  by  purchase,  because  there  such  an  heir  ought  to  be  a  "°'®» *^' 
complete  heir,  according  to  the  difference,  1  Inst.  24  b. 

North,  Ch.  J.  held,  that  this  estate  tail  was  in  contingency 
till  the  death  of  Thomas;  for  if  Edward  had  died  without 
issue  male  in  the  life  of  Thomas,  then  there  had  been  no  heir 
male  of  Thomas  to  have  taken,  and  then  that  limitation  had 
been  void,  because  the  remainder  could  not  have  vested  upon 
the  determination  of  the  precedent  estate.  Sed  quare  de  Pwt,  p.  225, 
ceo,  car  semble  a  mot/,  that  upon  this  Umitation  an  estate  for  "o*^»  •*»^- 
life  by  implication  results  to  Thomas,  and  then  if  Thomas 
had  survived  Edward,  he  might  have  been  seised  in  tail,  with 
remainder  to  his  right  heirs.  Sed  adjournatur.  Fide  le  case 
de  Pybiis  and  Mitford,  postea,  p.  351.  [Continued,  jw>5*,  p. 
525.] 

Lord  Townsend  v.  Dr.  Hughes,  Chancellor  of  Norwich.   (  C.  225.  ) 

S,  C,   1  Mod.  232.  2  Mod.  150,  very  fully  repoirted. 
SCANDALUM  MAGNATUMforthesCWOrds;  "The  Lord  Towns-  see  the  margin, 

end  is  an  unworthy  man,  and  acts  contrary  to  law  and  rea-  f^**  P-  ^22. 
son.'*     Upon  not  guilty  pleaded  a  trial  was  had  in  Norfolk, 
and  4000/.  damages  given  to  the  plaintiff. 

It  was  moved  in  arrest  of  judgment,  that  these  are  no  such 
words  as  are  within  the  statute  to  raise  discord  between  the 
king  and  his  people;  for  to  say  "  He  is  an  unworthy  man," 
being  spoken  in  general,  imports  no  particular  scandal,  for ' 
in  some  sense,  as  upon  a  religious  account,  every  man  may 
be  said  unworthy ;  but  if  he  had  said  "  an  unworthy  lord," 
that  had  implied,  that  he  'had  been  unworthy  of  that  hononr 
which  the  king  had  thought  fit  to  confer  upon  him. 

And  for  the  other  words,  "  that  he  acts  contrary  to  law 
and  reason,"  it  is  not  scandalous ;  for  every  man  daily  breaks 
the  penal  laws ;  and  to  act  against  reason  is  no  more  than  to 
act  against  law,  which  is  summa  ratio. 

And  they  cited  2  Cro.  196,  where  for  worse  words  the 
Court  was  divided,  whether  the  action  lay  or  not;  and  a 
♦case  was  cited,  which  was  Trin.  1656.  Rot.  254,  betwixt  [  ♦  218  ] 
Maudit  and  The  Earl  of  Leicester,  where  the  words  were, 
"  He  is  a  wicked  man,  a  cruel  oppressor,  and  an  enemy  to 
the  reformation ; "  and  in  that  case  it  was  held  the  action  would 
lie,  because  there  was  a  great  scandal  to  be  a  common  op- 
pressor, &c. 

And  the  Duke  of  Buckingham's  case  w.as  cited,  where  the 
words  were,  "  You  are  used  to  do  things  against  the  law, 

o2 


221-8. 


318  '  DE  TERM.  S.  MICH.  1676- 

and  pound  men's  cattle,  so  that  they  cannot  be  replevied ; " 
and  held  actionable. 
(1)  Ante,  c.  58.      And  the  Marquess  o{  Dorchester's  case  was  cited  (1),  which 
1  Lev.  148.        ^j^g^  c(  ]yjy  Lq^J  Marquess  is  to  be  valued  no  more  than  that 

dog."  And  North,  Cn.  J.  moved  to  arrest  judgment  in  the 
King's  Bench,  and  laboured  in  it  all  that  ever  he  could,  and 
yet  tfiey  would  not  arrest  judgment. 
Fid,  po9t,  p.  And  they  all  wondered  how  an  action  came  at  first  to  be 
brought  upon  this  statute  to  recover  damages  to  the  ysity, 
when  the  penalty  prescribed  in  the  act  ja  by  fine  and  impri- 
sonment ;  and  though  it  be  brought  with  a  tarn  quam,  yet 
the  king  hath  nothing  by  it;  but  they  said,  it  is  too  late  in 
tJtie  day  now  to  make  it  a  question,  whether  the  action  would 
lie  or  not;  but  Atkins  said,  the  first  precedent  that  he  could 
fiqd  .w£^s  in  the  time  of  H.  7,  in  Keibvay.  Adjovmatur. 
Ppstea,,  C^e  827.  [p.  2g0.]  .         >  . 

(  C.  226. )  Floyd  f>.  Langfield. 

*  Jip  C  Llotfdv.  Longford,  2  Mod.  174. 

wiienatemor  An  actiourof  debt  for  rent  was  brought  against  the  defend- 
"op"**^ ''^  ant  as  executrix  of  A.  The  case  upon  a  special  verdict  was, 
reXiwnmy  ^^^  ^'  being  ^eised  in  fee  of  certain  lands,  leased  them  to' 
nudntiiin  debt  B.  for  ninety Hiine  years  in  eonsideration  of  SOOL  and  B.  re- 
fer the  rent,  but  demises  the  whole  term  to  A.  rendering  20/.  nent  per  annum  ; 
There  TO^be  C*^^  intent  of  the  bargain  being  to  secure  an  annuity  of  201. 
an  ezeciitor  (&  to  B.  which  lie  purchased  with  the  300/.]  then  A.  dies,  and 
AMtorfofatenn  the  defendant  entered  upon  those  redemised  lands  as  guard- 

261.2.)(  unlets   ""i  «'*>  "er  son. 

it  be  merged  in  Ih  this  case  it  was  agreed,  1  •  That  when  a  termor  assigns 
the  revenion  by  his  whple  term,  rendermg  rent,  although  he  cannot  distrain, 
'*''^'^^'         because  he  hath  no  reversicm  in  him,  yet  he  may  maintain  an 

action  of  debt  against  the  lessee  upon  this  contract.  2  Cro. 
(1)  s.  a  Bro.  487.  46  Ed.  3,  S(I).  Moor,  126  (a). 

Dette,  pL  89. 

(a)  Upon  the  aMigqniantof  alease  fer     be  held  to  operate  as  a  grant  of  a  reni 

yeaiSy  debt  lies  for  such  a  rent,  ahboi;^  ssciir,  which  ^would  be  therefore  reoorer- 

it  was  not  reserved  by  deed.  WiUton  ▼.  able  by  distress,  under  the  stat.  4  Geo. 

PWcney,   1  Ventr.  848.     Cartwrigkt  yt.  8,  c.  88.     Utt  §817.    Harg.  Co.  Lit 
lYMgfve,iMff,p.S98.  Browniowy.Heuh'  '  14Sb.n.  (5).  18  Hen.  4, 17.    Bro.  Re- 

iejf,  1  Ldt  Eay.  88.    But  where  a  ten-  servation,  pL  8.  Perkins,  §  687-8.    It  is ; 

ant  for  life  assigns  or  surrenders,  the  re-  true  that  in ▼.  Gsopsr,  8  Wils. 

serration  must  be  by  deed  in  respect  of  375,  it  was  determined  that  no  distress 
the  freehcAd.  S,C.  I  Ventr.  8441.  Qllb.  lies  for  jent  reserved  upon  an  assign- 
on  Benti,  p.  89.  Shep.  Toudut.  307.  ment  of  a  term  of  years ;  and  this  case 
With  regard  to  the  remedy  liy  distress,  is  supported  .by  Smith  ▼.  Mopleback,  1 
it  is  obvious  Aat  a  reservation  made  Term  Rep.  441.  Parmenter  v.  WeMr, 
upon  a  conveyance  of  the  grantor's  whole  8  Taunt  593.  S,C,2B.  Moo.  656 :  but ' 
estate,  Is  noc  a  rent  asrviee,  because  there  it  must  be  remarked,  firttly,  that  in  die 
Is  no  reversion  or  tenure  left  to  support  two  latter  cases  (and  probably  in  CSoe;psr'j 
die  relatfoo  of  lord  and  tenant  between  case  also),  the  party  distraining  avowed 
the  parties.  Utt  §  815-6.  8  Roll.  Ab.  shortiy  as  for  rent  service  in  the  form 
448-9.  Style's  Prac.  Reg.  p.  61, 4th  ed.  prescribed  by  stat  1 1  Geo.  8,  c  19,  and 
Watkfns'  Convey,  p.  103-4,  4th  edit  was  therefore  precluded  from  InsistiDg 
Bac.  Ab.  Rent,  (C).  But  where  the  as-  thst  the  reservation  todL  effect  as  a  rent 
ffignment  is  fay  Indenture  to  wMcb  die  seek  or  reni  duirge.  See  Bulpit  v.  Clarke, 
assignee  is  a  party,  the  reservation  might  1  New  Rep.  56.    Secondly ,  that  the  con- 
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3.  It  was  agreed,  that  there  maybe  an  executor  de  son  tort 
of  a  term,  and  he  shaU  be  liable  to  the  payment  of  the  rent; 
as  it  was  held  in  the  case  of  Porter  and  Stvetney  (S),  B.  R.   (2)  s.  a  styi. 
Trin.  1663.  *<>«• 

3.  In  this  case  here  can  be  no  executor  de  son  tort  of  the 
term,  because  it  is  merged  in  the  reversion,  and  is  become 
one  intire'esrtate  with  that;  and  so,  when  the  defendant  *  en-  f  ^,219  3 
teried  as  guardian  to  her  son,  she  could  not  be  an  executor 
de  son  tort,  because  the  term  was  not  in  being.  - 

veyance  in  Cooper's  case  does  not  appear  rent  either  with  or  without  a  clause  of 
to  have  been  6y  deed  indented^  and  in  distress,  may  well  be  made  to  issue  out 
Che  two  other  cases  it  appears  to  have  of  an  estate  for  years.  See  Co.  Utt. 
been  without  deed.  It  is  ftarther  ob-  147  b.  Plowd.  524  b.  SBulstr.  121-2-8, 
servable,  that  (he  X^ourt  in  Codper'i  case  125.  Hutton,  114.  Mounson  v.  Redthaw, 
is  reported  to  have  aflbmed  that  "there  1  Saund.  187.  Netpcbmb  ▼.  Harveif, 
is  00  such  thing  as  a  rent  serrioe,  rent  Carth.  161-2. '  Goodwm  v.  Parker,  tmie, 
sedLy  or  rent  charge,  issuing  out  of  a  term  p.  1.  On  the  subject  of  rents  reserved 
of  years."  So  Lwd  C.  B.  Gilbert,  (com-  on  assignments  or  surrenders,  see  the 
menting  upon  Bkmd  v.  /mmbi,  Cro.  Car.  following  additional  authorities,  Warner 
288,  in  his  Treatise  on  Rents,  p.  57),  ▼.  Agus^  Oodb.  146.  Noy,  109.  Carl- 
seems  to  think  that  no  rent  seek  can  is-  wrig/U  v.  PMcney,  1  Ventr.  272.  S,  C. 
sue  out  of  a  term  of  years.  And  Mr.  pott,  p.  398.  TrevU  ▼.  Ingram,  2  Mod. 
Chambers,  in  his  Law  of  Landlord  and  282.  Henn  v.  Hanton,  1  Lev.  100. 
Tenant,  says,  that  "it  does  not  appear  SpatekurMt'v.Bihmtt  Aleyn,57-8.  Bland 
that  a  rent  denovo  could  ever  have  been  v.  /jmmm,  Cro.  Car.  288.  FouUemey  v. 
reserved  as  rent  seek,  out  of  any  less  Hohnes,  1  Stra.  405.  Paimer  v.  Ed- 
cstate  than  an  estate  hi  fee  simple,"  p.  wards,  DougL  186.  19  Viner,  112, 115. 
598.  Tet  it  is  submitted  that  these  se-  Gilbert's  Treatise  on  Debt,  p.  385-6.  On 
vera!  proposidons  are  not  correct,  Aid  the  diflbience  between  rents  and  sums  in 
that  a  rent  charge  or  rent  seek,  ue.  a  gross,  see  18  Viner,  490. 

'  Ellis  v.  Yarborough^  the  Sher^of  Yorkshire.  f  C.226b.) 

A  C.  1  Mod.  227.  2  Mod.  177. 

The  defendant  pleads  the  statute  of  23  H.  6.    That  he  let  No  action  Ues 
him  to  bail,  and  took  sufficient  sureties  of  two  sufficient  meUi  agafaistthesher- 
having  sufficient  within  the  county^  UlS^taC'" 

The  plaintiff  replies,  absque  hoc,  that  he  did  not  take  si;^-  but  he  shaU  be 
iBcient  sureties,  having  sufficient  within  the  county*  The  «nicrced.tiii  he 
defendant  demurred,    Li  this  case  it  was  held,  b^Ac^k.- 

1.  That  since  the  statute  of  23  H.  6,if  the  sheriff  took  suf-  <m^'v.  Haman, 
fident  sureties,  he  was  not  chargeable  in  an  action  for  an  es-  ssaund.59,  and 
cape ;  because  by  that  statute  he  is  compellable  to  take  bail,  (^/i  8a^9 
and  if  he  refuses,  an  action  lieth  against  nim,  if  the  bail  ten-  ndLHutton. 
dered  were  sufficient.  [Ante,  p.  210.]     But  yet  the  Court  iSO. 

said,  that  had  been  made  a  great  questicm,  because  by  the* 

statute  he  is  to  return  a  Cepi  corpus,  quodparatum  habeo; 

dnd  diey  said  it  was  a  case  yet  depending  between  Puge 

and  Turbes(l),  in  this  Court,  which  was  not  vet  resolved;   (i)^ai«,  caae 

and  the  authorities  cited  for  that  were  Cro.  Euz.  4€0,  852.  215,  p.  209. 

Noy,39..2Cro.4l9, 580.  Poi<,p.225. 

2.  It  was  argued,  that  if  the  sheriff  took  insufficient  bail,  he 
should  not  be  chargeable  in  an  action  for  an  escape;  because 
he  is  to  be  judge,  and  take  what  bail  he  pleaseth;  and  if  the 
bail  be  insufficient,  it  is  at  Jiis  peril,  for- the  Court  will 
amerce  him  till  he  bring  in  the  body ;  and  for  that  they  cited 
2  Cro.  286.  Cro.  Eliz.  808. 


^J^  DB  TfiRM.  S.  MICH.  1676. 

But  in  this  point  the  Court  were  divided;   for  Atkins 

*     thought  no  action  would  lie  against  him,  though  the  bail 

were  insufficient,  but  he  was  to  be  punished  by  amerciaments. 

Windham  thought,  if  any  action  did  lie,  it  ought  not  to  be 
a  general  action  for  an  escape,  but  a  special  action ;  as  it  is, 
if  the  pledges  be  insufficient,  in  a  replevin. 

But  North  and  Scroggs  were  of  opinion  that  this  action 
would  lie  well  enough,  and  that  the  party  had  an  interest  in 
the  body  when  it  was  arrested ;  and  they  said,  this  would 
be  to,  run  to  another  extreme  from  the  case  of  Page  and 
TurUes;  for  there  it  was  doubted  whether  escape  would  not 
he,  though  he  took  sufficient  bail;  and  here  it  would  be  hard 
to  hold  that  it  should  not  he,  if  the  bail  were  insufficient. 
Et  adjoumatur. 

But  afterward^  it  was  adjudged  per  tof  Curiam,  that  the 
action  would  not  lie  for  the  party,  but  the  sheriff  is  to  be 
amerced  till  he  bring  in  the  body ;  and  he  is  judge  of  the 
bail,  but  the  party  hath  no  remedy  by  action. 
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(  C  227.  )  Lord  Townsend  r.  Dr.  Hughes. 

Continued  from  p.  218. 

Scan D ALUM  Magnatum.  Serjeant  Maynard  pro  def  ar- 
gued, that  these  words,  that  ''He  is  an  unworthy  man,"  are 
too  general ;  and  where  general  words  do  relate  to^  such  par- 
ticulars that  are  not  actionable,  there  the  general  words  shall 
not  be  actionable ;  as  if  a  lord  invites  a  man  to  dinner,  and 
beatd  him  with  the  spit,  he  does  unworthily,  and  yet  these 
words  surely  would  not  be  actionable,  if  one  had  said  so  of 
a  lord. 

Besides,  it  cannot  be  denied  but  a  man  may  justify  in  an 
action  upon  this  statute,  and  here  the  words  are  so  general 
in  their  signification,  that  it  would  be  impossible  to  make  a 
justification. 

And  to  say  ''  He  acts  contrary  to  law,"  is  no  more  than 
every  man  doth,  if  he  doth  but  transgress  against  a  penal 
law;  and  if  a  judge  gives  judgment  mistaking  the  law,  he 
acts  contrary  to  law,  and  yet  to  say  so  of  a  judge  wouM  not 
be  actionable. 

Pembertonpro  quer\ — The  state  of  the  kingdom,  at  the 
time  of  the  making  of  this  statute,  being  considered,  will  tend 
much  to  the  understanding  the  meaning  of  it. 

And  for  that  we  must  know,  that  the  state  of  the  kingdom 

at  that  time  was  military ;  their  teniures,  yea  their  very  re- 

[  *  221     ]  creations  were  military,  and  the  sword  was  the  *  usual  means 

of  attaining  titles  and  dignities;  and  then  the  use  was,  that 
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if  any  of  the  great  men  received  a  provocation,  they  presently 
betook  themselves  to  their  swords  for  their  vindication ;  and 
that  was  the  reason  of  making  this  and  other  statutes  against 
riots  and  liveries,  &c. 

And  therefore  it  is  sufficient  upon  this  statute,  that  the  words 
be  such  as  in  probability  are  provoking,  though  they  be  such 
as  in  the  case  of  a  common  person  would  not  be  actionable ;  ^d 
therefore  in  the  Lord  fFinchester's  case,  3  Leon.  376,  *'  He 
imprisoned  me  till  I  gave  a  release,"  are  actionable;  and  he 
cited  12  Co.  Lord  Northampton's  case,  Lord  Shrewsbury's 
case,  &c.  2Cro.  196.  And  to  that  which  hath  been  said,  Jnte,^.  218 
that  it  was  wondered  that  actions  were  at  first  permitted  upon  ^•"»  P*  ^^^ 
this  statute,  he  said,  that  wheresoever  a  statute  prohibits  an 
evil,  he  that  is  damnified  by  the  doing  of  that  may  have  his 
action.  And  he  admitted,  that  words  upon  this  statute  may 
be  extenuated  in  their  meanings  by  the  circumstances,  as  in 
Lord  Cromwell's  case;  and  that  the  party  may  justify  as  to  yid,pott,^,  22Z. 
an  action  upon  this  statute,  although  perhaps  that  will  not 
excuse  him  as  a  pubUsher  of  news,  &c.  for  the  words  ought 
to  be  false  that  are  actionable  here.  Curia  advisare  vult. 
[Continued  next  page.] 

Information  against  Sir  William  Turner.  (  C  228.  ) 

S,  C.  2  Mod.  144. 

It  bein^  moved  by  Serjeant  Baldtoin,  that  they  might  amend    information  at 
their  information,  (which  was  for  not  executiifig'the  act  against  common  J*^ 
conventicles)  and  leave  out  Mansionali,  and  let  it  be  Domo  ^l\y  th»^urt 
only ;  the  Court  said,  they  did  not  know  that'there  had  been  Quare^  as  to 
any  amendments  in  the  case  of  informations  upon  penal  informations  on 
laws;  and  that  informations  upon  penal  statutes  were  except-  f^dfctmcnts  are 
ed  in  the  statutes  oi  Jeofails;  but  in  infoimations  at  com-  not  amendable, 
mon  law  the  Court  may  grant  an  amendment.     And  North, 
Ch.  J.  said,  there  could  be  no  ameildment  of  an  indictment, 
because  that  was  fqund  by  twelve  tnen  upon  their  oaths  (a). 

(a)  Vid.  Bac.  Ab.  Amendment,  (C).      Wilkes,  4  Burr.  2570.  R.  y.  Holland,  4 
BoH^fUld  V.  Milfwr,  2  Burri  1098.  R,  v.      T.  R.  457.  Jtchewn  y.Everilt,  Cowp.392. 

♦  C228b^ 

Semb,  S.  C.  Sherrard  v.  Smith,  2  Mod.  103.  '  '^ 

Trespass.     The  defendant  justifies  by  a  distress  for  rent   in  trespass  the 

and  services.  defendant  justi- 

The  plaintiff  replies  Hors  de  son  fee.    Defendant  demurs.  2^fo?^en*t^d 
Obj.  That  a  man  cannot  plead  Hors  de  son  fee,  without  services .-  the 
taking  the  tenancy  upon  him.  1  Inst.  1  b.  plaintiff  may  re- 

♦  Ans.  That  is  meant  in  cases  of  assise  and  replevin,  where  [  ♦  222  ] 
the  title  is  in  question ;  but  this  being  but  an  action  of  tres-  ply  hor*  de  son 
pass,  the  possession  is  sufficient  to  maintain  the  action  against  /"» without  tak- 
any  man  that  hath  not  a  better  title  (a).  And  per  Cur\  it  is  not  ^^^l^  hii^"****^^ 
.necessary  in  this  action  to  take  the  tenancy  upon  him.  And  Doctr.PUc.2i6. 
per  j1tkins—A\l  the  cases  in  Bro.  Abr.  Tit.  H&rs  de  son  fee,  J>»«'  Afcu  Hors 
are  in  assises,  &c.  Jud'  pro  que/  nisi.  ®  ***°     ' 

(a)  Serle  v.  BunnUm,  ante,  p.  206. 
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(  C.  229.  )  Lord  Townsend  t^.  Dr.  Hughes. 

Condnued  firom  p.  82 1. 

To  lay  of  a  Now  the  Court  gave  judgment  in  this  ca«e,  viz.  North, 
STS 12^**  Jfyndham  and  Scroggs,  that  the  plamtiff  ought  to  have  his 
man,andaeu    jnigmeiit.  Jtkms  pro  def. 

contrary  to  law  ScToggs  (a). — ^Words  Qii|^  to  be  taken  in  a  common  and 
^jidSwB  "  ^  nataral  sense,  and  are  neither  to  be  strained  by  way  of  aggra- 
muum.  bJHoT  vation  nor  mitigation (b).  He  said,  if  a  man  had  said,  "He 
NL  Pri  p.  4.      had  been  a  weak  lord,  and  had  acted,  &c. "  that  had  not  been 

actionable,  because  that  had  only  implied  a  defect  in  the  un- 
derstanding; but  to  say  "  He  is  unworthy'' implies  a  moralmis- 
carriace,  and  an  error  of  the  will. 
Wordi  ipoken      Although  these  words  are  general,  and  charge  him  with 
actiona5e"al-    ^^  particiDar  crime,  yet  they  are  actionable ;  and  although  it 
though  they      be  no  good  retum  in  a  bishop  for  refusing  a  parson,  to  say  that 
charge  no  par-    **  He  is  crimmomm,''  yet  it  is  a  slander  of  a  nobleman  to  say 
8M!'2f'so.     ^^^  so  in  ffeneral;  and  he  cited  the  case  of  the  Lord  of 
'    '     Leicester^  "  Be  is  an  oppressor,  and  an  enemy  to  the  Refor- 
mation.*' 

Atidnspro  def{c). — 1.  We  must  consider  the  occasion  of 
this  law,  and  that  we  find  in  Sir  RobertCotton,  173,  that  mai 
were  like  do^s  devouring  raw  flesh,  i.  e.  they  were  ready  to 
devour  and  destroy  one  another. 

3.  What  it  did  intend  to  provide  against,  and  that  was 
great  dangers  that  were  like  to  come  unto  the  realm. 
3.  The  punishment. 
5  Go.  185.  0Co.  We  must  likewise  consider,  that  there  is  nothing  made  an 
^l^gJ^J^tf^'  offence  by  this  act,  that  was  not  so  at  the  common  law ;  but 
Obaerr.  on  stat  being  prohibited  by  this  act  the  crime  is  aggravated ;  as  the 
p.  314,  n.  («),  king's  proclamation  doth  not  make  any  thing  an  offence  that 
5th  edit  |g  ^^^  ^  before,  but  it  adds  an  aggravation  to  the  doing  of  it 

afterwards. 
8  Inst  55,  74.  Although  the  act  doth  not  say  that  the  party  shall  have  an 
si^**Maft*do  ^^'^^9  y®*  h®  ^^  *^*  by  operation  of  law;  for  wheresoever 
r  •  ook  1  ^^^^^  ^^^b  prohibit  a  thinff,  and  a  particular  person  after- 
L  ""*•  J  wards  is  damnified  by  the  doii^  of  it,  he  fihall  •have  his  ac- 
S^IS^SSL  ^^^  ^P^^  ^^  statute  for  it  by  construction  of  law.  10  Co.  75. 
btttthep»t/    13  Co.  135  (cQ. 

has  it  by  opera-  All  words  that  are  actionable  at  common  law  are  not  upon 
^^  ^'*''-        this  statute;  for  it  appears  by  the  statute  that  they  ought  to 

be  terrible  words;  but  no  words  are  actionable  upon  this  sta- 
, '  tute  that  are  not  so  at  the  common  law. 

These  words  are  too  general,  and  the  law  doth  not  give  ac- 
tions for  such  general  words.  I  Roll.  57,  43.  Cro.  Car.  110. 
And  most  of  the  cases  have  had  in  them  somewhat  of  a  par- 
ticular accusation.  1  Sheph.  Aht.  S8.  Words  that  may  equal- 

(ai  Sea  hh  argument  hi  8  Mod.  159.  {<f)  Ace  8  Ld.  Ray.  954.    So  an  ac- 

(b)  JnUy^  15,  note  (e).  9  East,  96,  4ion  lies  for  a  forcible  efttry  by  the  ttat 

and  3  Wooddas.  Lcct  178.  5  Rich.  8,  although  no  actum  it  ezprew- 

(e)  See  bis  aigomcnt  m  I  Mod.  888.  ly  given  by  that  itatute.    Booth  on  Real 

8  Mod.  161.  Actions,  p.  858. 
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ly  be  inclined  to  a  ifiore  severe  or  a  more  mild  sense  shall  be  t 

always  taken  in  the  most  mild  sense;  but  he  agreed  with 
ScroggSf  that  they  shall  not  be  strained  neither  to  me  one  nor 
the  odber.   . 

In  this  case  we  have,  no  coi^empQnuieous  exposition,  which 
always  gives  the  best  light  into  tne  meaning  of  a  statute;  be- 
cause many  times  those  very  judges  are  in  parliament  when 
the  law  was  made;  but  here  we  find  no  judgment  till  ISO 
years  after  the  making  of  the  statute ;  the  first  is  IS  H.  7. 
Keilway,  26  {I);  the  nextis  4H.8.  Cromp.  Jurisd.  IS.  Cro.    (i)  SLClDjer, 
Eliz.  Bishop  ot  Nonvich*s  case,  and  the  Lord  MorcUxnfs  case  ^^^  ^ 
in  the  same  book;  and  SCro.  196;  where  we  find  the  judges 
divided:  but  in  all  the  cases  that  are  extant  we  find  no  judg-  .. 
ment  arrested,  and  therefore  it  is  time  to  set  some  bounds  to 
them;  for  surely  every  unmannerly  word  is  not  actionable, 
though  it  be  spoken  to  a  lord. 

North  and  AynMam  argued  with  Scroggs^  that  the  plain-  in  an  action  of 
ti£r  ought  to  have  his  judgment.     And  N&rih  denied  that  a  f^^^j^  ^ 
man  might  justify  upon  this  statute;  butheagreedamanmight  Qog^fy,^ 
explain  himself,  as  in  the  Lord  CramwelFs  case,  4  Co.  but  he  may  explain. 
the  action  being  Tarn  quam  he  could  not  justify;  and  so  he  \^^  ^^^* 
said  it  had  been  held  in  the  Star-chamber  (e).^        .  ^"^  ^"^^  ^'  ^' 

And  he  said  some  words  that  do  scandal  a  man  in  his  of-  2  Mod.  les-e. 
fice  or  profession  are  actionable,  though  they  be  not  spoken  SLd.Ray.U80. 
with  relation  to  his  profession;  as  to  say  of  a  lawyer, "  He  is  {^^^^^m, 
a  fool,  or  an  ignoramus ; "  and  so  of  a  tradesman,  that  "  He  iuV.250. 2  Sai. 
is  a  bankrupt; "  and  there  needs  no  discourse  of  his  profes-  694-s.  2  H.  BL 
.sion  or  trade  to  make  the  action  maintainable,  because  the  ^^b  ^^^""^ 
words  do  apply  themselves,  and  do  import  an  incapacity  for 
his  trade  or  profession.     And  these  words,  to  say,  ^^  He  b 
an  unworthy  man,  &c.'*  do  imply  his  unfitness  for  any  of 
those  great  offices  that  possibly  tie  may  be  capable  of. 

(e)  Ace.  Bac  Ab.  Scan.  Mag.  C.    But  of  seproach,  however  general,  might  be 

see  cohL  Com.  Dig.  Pleaderi  2.  L.  3.  Justified  by  shewing  spedal  matter.   2 

BuUer*s  Ni.  IV.  p.  8.     And  Scrogga,  J.  Mod.  160.  3Woodde8.Lect  p.  181. 
in  tiie  principal  case,  thought  thai  words  f      224      1 

Semb.  S.  C.  1  Mod.  235,  and/onesU  case,  2  Mod.  198.  (  C.  230.  ) 

It  was  said  by  Norths  that  the  Court  of  Common  Pleas  may  On  the  authori- 
grant  a  Habeas  Corpus  adrespondendumy  or  adfwAendam  et  ^  ^^^|^^^^* 
recipiendum,  for  that  relates  to  civO  matters;  but  they  could  ^^^ukah^eorjf. 
not  ad  subjiciendum,  for  that  concerns  criminal  matters ;  and  adnUdirkndmm. 
the  party  cannot  subject  himself  to  this  Court  for  his  trial,  ^»  ^^  **^» 
where  he  hath  not  jurisdiction  of  the  matter ;  and  if  a  habeas  55,  4  inj^i.  * 
ccrav^ad/acifiiclum  be  granted,  and  if  it  appears  that  the  party  8  Hale  p.  c.  * 
18  committed  foracriminalmatter,theymaysend  him  toapro-  144*  HVfai.2is. 

EST  Court  to  be  tried,  but  they  cannot  try  him  themselves, 
ut  by  the  statute  of  16  Car.  where  a  man  is  committed  by 
the  council,  &c.  this  Court  by  that  act  ought  to  grant  a  Aa- 
beas  corpus^  comt  semble  (a). . 

(a)  Antg,  p.  5.  '  Futy  p.  253.  T.  Ja  a  hab.  eorp,  ad  tmbf.  and  discharge  the 
13-4.  Vaugh.  154.  Carter,  2il.  That  party  from  an  illc^  imprisonment  at 
the  court  of  Common  Pleas  can  award     common  law,  sec  Wood's  case,  2  Will. 


224  DE  TERM.  PASCHJE^  1677. 

<  Black.  745.    S.  C.  3  Wils.  172.    3  Bl.  of  Hargr.  Jarid.  ArgumenU,  p.  17,  18. 

Com.  131.     And  it  seems  that  the  court  That  the  Ld.  Chancellor  may  issue  the 

of  Exchequer  has  die  same  power,  aU  writ  at  common  law  in  vacation ;    see 

though  not  mentioned  in  the  statute  16  Crowley's  case,    2  Swanst   Rep.  p.   1, 

Car.  1,  c.  10.  3  Bl.  Com.  131,  and  1  vol.  overruling  Jenks't  case.  3  Bl.  Com.  132. 


DE  TERM.  PASCHiE,  1677. 
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(  C.231.  )  Smith  v.  Sykes, 

No  action  lies    It  was  held,  that  if  A.  beat  the  wife  of  B.,  so  that  she  dies, 
for  beating  the    B.  Can  have  no  action  of  the  case  for  that;  because  it  is  cri- 

jJlhat^Aetfed.  °^*''  ^^^  ^^  *  ^^8^®^  ^**"^'^  («)• 

And  it  was  urged  by  Serjeant  Bartelly  that  if  a  man  beat 

a  feme  covert,- the  husband  could  have  no  action  per  quod 

[   *  225    1  consortium  (xmisit,  but  the  husband  and  wife  ought  to  *  join 

in  the  action,  aiid  if  the  husband  dies  it  shall  survive  to  the 
1  saik.  119.  2  wife;  but  the  action  i^hall  not  survive  to  the  husband,  if  die 
stra.  977.  wife  dies ;  and  he  cited  37  H.  6, 7.  2  Roll.  568.  Curia  advi- 
^•^^^^^^^'^'sarevuli. 

Mes  semble  a  moy,  q*  h  action  per  quod  consortium  amisit 
gist  bien,  per  2  Roll.  556,  2  Roll.  Rep.  51. 

(a)  t.  e,  if  she  dies  within  a  year.  2  further,  1  Lev.  247.  Yelv.  89, 90.  Com. 

Roll.  Ab.  557,  1.  5,  or  the  battery  was  Dig.  Action  upon  the  Case,  B.  5.     Ibid, 

felonious,  Crosby  v.Lengf  12  East,  409.  Trespass,  D.     Buller'i  Ni.  Pri.  32,  78. 

But  qtuBre,  if  an  action  will  not  lie  after  1  Mod.  283.    3  Wooddes.   Lectures,  p. 

the  defendant  has  been  criminally  pro-  201. 
secuted?    See  the  last  case.     And  see 

(  C.  232.  )  SouTHcoTT.  V,  Stowell. 

Contipued  from  p.  217. 

A.  having  two  Now,  the  case  being  argued  again,  the  Court  gave  judgment 
tons,  B.  &  c,    for  William,  the  plaintiff. 

^Tsd^ed  to  ^  •  And  for  the  first  point  they  all  held,  that  this  limitation 
the  use  of  B.  the  to  the  heirs  male  was  good  enough;  though  they  did  not 
elder  in  tail  positively  resolvc  whether  it  shoiild  be  an  estate  in  contin- 
tofheS'^e  8®°^y'  ^^  whether  an  estate  for  Hfe  should  be  raised  by  un- 
of  himself  (a),  pUcation  to  Thomas,  the  covenantor;  there  being  no  occa- 
remainder  to  his  sion  for  that  point  in  this  case,  by  reason  that  Edward  sur- 
BTdied*^ea^^c  ^^^^  ^^  grandfather,  who  was  heir  and  heir  male,  and  so 
one  son  and  took  the  estate  either  one  way  or  the  other ;  but  if  the  grand- 
several  daugh-  father  had  survived  Edward,  then,  if  the  remainder  had 
died'  wTd  after-  ^®®^  Contingent,  it  had  been  destroyed,  because  there  was 
wards  the  grand-  HO  person  Capable  to  take  at  the  determination  of  the  for- 
sondied,  with-  mcr  estate;  and  besides,  William  not  being  heir,  by  reason 
that'c."waf  en'  ^^  *^^  sisters  of  Edward,  could  not  have  taken  by  purchase, 
tiUed  to  the       though,  the  estate  vesting  in  Edward,  he  now  may  take  by 

estate  tail  limit- 
ed to  the  heirs         (^)  '^'^  remainder  was  to  the  heirs  male  of  his  own  body,   a/ccording  to  1 

Mod.  226,  and  3  Kebl.  704. 
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descent;  and  they  gave  judgment  und  voce  for  the  plain-  mtie  of  there- 

tiff  (A).  venantor,  and 

And  though  a  man  could  not  limit  an  estate  to  his  heirs  ^y  des^cent/Nw 
by  conveyance  at  conmion  law,  yet  it  might  be  done  well /orwam  Awl, 
enough  by  way  of  use  (c).      *  from  the  grand- 

(*)  The  better  opinion  seems  to  be,  v.  Clinton,  2  Jac.&  Walk.  107.    And  see  notes,  272. 

that  an  estate  for  life  resulted  to  the  co-  Harg.  Co.  Lit  24  b.  note  (3).    164  a. 

venantor,  and  that  William  might  have  note  (2).    1  Fonbl.  Equity,  429  n.    5th 

taken  as  special  heir  by  purchase,  al*  edit    On  the  nature  of  a  descent  per 

though  he  was  not  jthe  heir  general.    See  fonumt  donif  see  MandevUe^M  case,  Co.  « 

Wilit  ▼.  Palmer,  5  Burr.  2615.    S,  C.  2  Lit  26  b.    Feani.  Cont  Rem.  p.  80.    4 

W.  B1.687.  Feam.  Cont  Rem.  44 — 49,  Cmise's  Dig.  344,  2d  edit 
7Ui  edit  Ihld,  212,  and  GoodHtU  d.  Wet-  (e)  1  Mod.  238.    AnU,  p.  216.  Poet, 

tarn  T.  Burtenshaw,  reported  in  the  Ap-  p.  354,  372.    2  W.  Black.  687*    Sugd. 

pendiz  to  Feame.    Penhay  v.*  Hurrell,  Gilb.  Uses,  150-1. 
2  Freem.  231,  235,  258.    Choknondeley 

Page  v.  Turlst.  (  C.  233.  ) 

Continued  from  p. '2 10. 

This  Term  this  case  being  argued  again  by for  the  de- 
fendant^ who  cited  and  rehed  upon  Cro.  Eliz.  852.  Noy,  39. 

1  Roll.  92,  93.  2  Cro.  286. 

Corners^  for  the  plaintiff,  took  a  difference  between  an  ac- 
tion for  an  escape  and  for  a  false  return,  and  cited  Dy.  25. 

2  Cro.  283.  Cro.  EUz.  415,  791.  Latch,  187. 

The  Court  all,  except  Scroggs,  gave  judgment  for  the  de» 
fendant,  and  held  that  no  action  would  Ue  against  the  sheriff 
in  this  case,  but  that  the  sheriff  may  return  phratum  habeo, 
though  he  hath  not  the  body  in  Court  at  the  day;  *but  if,  r  ♦  226  ] 
upon  a  habeas  corpus,  directed  to  him,  he  doth  not  bring  in 
the  body,  the  Court  will  amerce  him  till  he  doth ;  and  they 
relied  upon  the  case  of  Boles  and  ZfOssellj  chiefly,  Cro. 
Eliz.  852. 

And  the  prothonotaries  said,  that  the  course  is  to  amerce 
the  sheriff  tne  first  day  of  the  return,  if  he  hath  not  the  bo- 
dy there ;  and  the  party  hath  no  other  remedy,  but  must  re- 
ly upon  the  justice  of  the  Court  to  punish  the  sheriff  till  he 
bring  in  the  body. 

And  North  said  it  would  be  very  inconvenient  if  this  ac- 
tion should  lie,  for  then,  upon  the  sheriff's  return,  if  the  bo- 
dy were  not  presently  at  Westminster  at  the  day,  the  party 
might  have  his  action  for  a  false  return;  and  it  would  be  a 
^reat  oppression  to  force  the  sheriffs  all  over  England  to 
bring  in  their  bodies  upon  every  arrest. 

But  Scroggs  said,  that  because  it  had  been  lately  adjudged 
here  betwixt  EUisand  Tarborough  (1),  that  an  action  would  (i)  Ante,^ti9. 
not  lie  against  a  sheriff  for  taking  insufficient  bail ;  therefore 
he  thought  it  ought  to  lie,  if  the  sheriff  did  not  bring  in  the 
body,  or  else  the  party  should  be  without  remedy. 

But  the  rest  of  the  Judges  answered,  that  it  is  to  be  pre- 
sumed, that  the  sheriff  win  do  justice;  and  amerce  him  till 
he  bring  in  the  body;  and  so  judgment  was  given  for  the  de- 
fendant. 


226  ,  D£  TERM.  PASCHiE^  1677. 

'(C.233b.) 

When  the  plain-  The  question  was,  whether  or  no  an  action  of  trespass  for 
tiffbrinp  an  i^ean  profits  being  brought  by  way  of  Action  on  the  Case,  the 
foTm^nepro^  plaintlflT should  have  any  more  costs  than  damages,  the  dam- 
fits  by  way  of  ages  being  under  40s,  by  virtue  of  the  new  act  of  parlia- 
wtlononthe       ment 

p^qwd,  and  ^^  totatii  Curiam.  — This  is  but  to  elude  the  act,  and  is 
the  damages  are  no  more  than  an  action  of  trespass:  And,  per  jitkins^  it  is 
"h^? h*^*'  ^  within  the  words  of  the  statute,  for  the  statute  says,  and 
more  costs^dian  other  personal  actions  f  unless  the  title  of  the  lands  come  in 
damages.  Fide  question :  and  here  it  is  plain  the  title  might  come  in  question, 
1  str.  645.  6  foj  the  plisuntiff'saysthat  he  was  possessed  only  of  such  lands. 
^M^^ii^^'      'SVTOgy*! — This  differs  not  from  a  plain  action  of  trespass, 

but  in  the  per  quod  he  lost  the  profits. 

But  the  plaintiftproducedaroUinMich.Term,  1 675,  where 
upon  debate  they  iiad  adjudged  it  contrary,  and  therefore 
they  gave  no  judgment;  but  said,  they  would  confer  with  the 
justices  of  the  Kjii^^s  Bench,  that  they  might  agree  general- 
ly  upon  this  point  m  what  they  did. 
[  *  227    J      North  said,  that  law  was  inconvenient  in  some  particulars, 
ra.  8  &9  Will,  ^hich  it  is  fit  for  the  parliament  to  consider  of;  lor  in  many 
'  ^    *  cases  for  small  trespasses  there  b  no  remedy  at  all  in  inferior 

Courts ;  as  where  tne  defendant  lives  in  another  county,  and 
out  of  its  jurisdiction,  or  where  liberumtenementum  is  plead- 
ed.   AdjoumatUT. 

(C.234.  )  ,  ♦^ 

When  a  writ  Where  a  writ  of  Dower  was  brought  against  several  pur* 
rf  dower  was  chascTS,  the  CouTt  directed  that  the  sheriff  should  charge 
several  pi^ai-  *^®^  ^  propoTtionably ,  though  otherwise  the  sheriff  might 
ers,  the  sheriff  have  charged  all  out  of^^one  party,  and  the  party  could  have 
was  directed  to  ^o  remedy  at  law ;  but  in  Equity  they  ought  to  be  all  equal- 
^SoLoiiy^"^    ly  charged ;  and  therefore  the  Court  gave  this  direction. 


1  Vern.218. 
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(  C.  235.  )  Adeson  t;.  Sir  John  Otway. 

S.C.%  Ventr.  31.  1  Mod.  250.  2  Mod. 233.  8  Keb.  771. 

Vid,  nuurgb,      B.  BARGAINS  and  sclls  all  his  lands,  lying  in  the  parish  of 
Tput,  p.  240.       Rippon,  to  the  defendant,  and  covenants  to  do  fartoer  acts, 

&c.  for  assurance;  then  a  common  recovery  is  suffered  of  100 
acres  of  land  lying  in  Rippon;  and  the  jury  find,  that  the  pa- 
rish of  Rippon  did  contain  several  vills,  amongst  which  ojie 
was  called  by  the  name^  of  Rippon,  but  B.  had  no  lands  in 
[  *  328  3  that  vin ;  *  and  they  find  farther,  that  it  was  the  intent  of 
the  parties,  that  all  the  lands  in  the  parish  of  Rippon  should 
pass. 
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The  question  was,  whether  or  no  this  recovery  should  pass 
the  lands  which  lay  out  of  the  vill  of  Rippon,  but  in  the  pa- 
rish of  Rippon? 

And  the  whole  Court  were  of  opinion,  that  as  this  case  is, 
the  lands  in  the  parish  of  R.  should  pass.    1.  Because  other- 
wise the  recovery  would  be  void,  it  being  found  that  B.  had 
no  lands  in  the  vul  of  R.    2.  It  appears  plainly  to  be  the  in- 
tent of  the  parties,  that  this  shall  be  intended  the  parish  of 
Rippon,  [not  because  the  jury  have  found  it,  for  the  Judges    ^H^*^^''* 
said  they  would  not  re^afd  that,]  but  because  it  appears  by  "n^nt  rf^e 
the  indenture  of  bargam  and  sale,  that  it  was  intended  the  partiet  tos  con- 
purish  of  Rippon ;  and  here  that  deed  and  this  recovery  jeyancc,  at 
make  but  one  assurance,  according  to  CromwelTs  case,  2  Co.,  2  R^^s'Jf'^'^' 
and  shall  be  construed  in  congruity  to  the  other,  as  one  part 
of  a 'deed  shall  by  another;  just  as  where  a  fine  is.  levied  by 
an  infant,  and  a  deed  to  declare  the  uses,  the  deed  shaU  bind, 
because  the  fine  binds,  and  both  make  but  one  assurance. 

And  Atkins  said,  originally  the  kingdom,  in  reference  to  ^^^^^  J!l? 
civil  matters,  was  divided  into  vills  only,  and  parishes  were  ^^edasdad 
divisions  only  in  reference  to  ecclesiastical  afrairs ;  and  the  division,  not 
common  law  took  no  notice  of  them,  in  so  much  as  a  fine  ^^^  »>y  the 
was  not  admitted  of  lands  in  a  parkh;  but  in  process  of  .^opi^^jiQ,,^ 
time  parishes  became  divisions  taken  notice  of  in  reference  2  Mod.  288. 
to  civil  matters,  and  are  now  used  in  fines.  iuvIa'  ^^^* 

And  although  a  place  spoken  of  simply  is  intended  a  vill,  cburebwudeM^ 
yet;  stabitur  prcssumptioni  dmec  probetur  in  contrarium;  p.  56-7. 
and  here  is  sufficient  proof,  that  it  is  intended  the  parish  of  .  ^*^Y1  *Jd*** 
Rippon,  and  not  the  vill  of  Rippon;  and  so  judgment  was  ^^^y^  iTshan 

given  mist.  be  intended  to    > 

And  they  said^  it  is  ail  one  in  a  uecovery  as  a  fine,  because  ?«  *  ^^*  tS**** 
that  is  now  become  a  common  assurance,  and  is  not  intend-  L^bS^' meant. 
ed  adversary  (a).  2  Co.  74.  [Continued,  post^  p.  240.]  Pm<,p.241,318. 

Hob.  6.  8  Bam. 
(«)  AnU,  p.  158.    Pott,  p.  241.  St  CrOM.  1»1. 

Baskett  t;.  Baskett.  (  C  236.  ) 

S.  a  1  Mod.  264.  2  Mod.  200. 

The  condition  was,  that  the  obligor  should  either  make  the    ^,^  ^^ 
obligee  such  an  assurance  of  an  annuity  of  201.  per  annum  band^l^'^"^thllt 
durmg  his  life,  as  the  obligee's  counsel  should  advise,  within  the  obi^ 
six  months,  or  else  that  he  should  pay  him  300/.  sho^eitlwr 

*  The  defendant  pleaded,  that  the  obligee's  counsel  did  ad-  [  '  ^^^  J 
viae  no  assurance  within  the  six  months.  "'^^  ■"*  •^. 

nrri  j»  i  •%    •  <.....  •«•.•  -»  assurance  as  uie 

ine  question  was^  here  bemg  a  disjunctive  condition,  and  obligee's  counsel 
the  one  part  of  it  being  become  impossible  by  the  obligee's  shooidadTiie, 
default^  whether  the  obligor  was  not  excused  from  the  per-  J^^^^JJ^*' 
fonnance  of  the  other  ?  ^f,  i^  ^^  de- 

And  the  Court  inclined  that  he  wa^;  for  where  the  condi-*  fence  to  say  that 
ticMi  is  disiunctive,  it  is  for  tlie  benefit  of  the  obligor,  and  he  **  ^^^^^^'l^- 
hath  an  electicm  which  he  will  perform ;  and  the  obligee  shall  ^°^  aisar-* 

anoe,  within  6 
(a)  Cro.  EL  396, 539.    T.  Ja  95.    Com.  Dig.  Condition,  H.    1  RoL  Ab.  440.       months  (o). 
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Where  Ute  con-  not  by  his  own  act  take  away  the  benefit  of  this  election;  for 
ditionia  in  the  the  Condition  here  is  in  effect  no  more  than  this:  If  he  did 
one  part  L^'nuide  ^^^  make  him  such  an  assurance  of  the  annuity  as  his  coun- 
impoMibie  by  sel  should  advise^  he  would  pay  him  300/.  which  plainly  ap- 
the  act  of  the     pears  to  be  by  way  of  penalty,  being  twice  the  value  of  the 

Ugor  ia'excused    annuity. 

from  the  other:  And  the  difference  was  taken,  where  the  obligee  or  his 
aUter,  when  one  counsel  are  concerned,  and  where  a  mere  stranger;  for  if  the 
possibirby^ihe'  Condition  were  to  make  such  assurance  as  J.  S.  should  ad- 
act  of  a  mere  vise,  there  it  is  no  plea  to  say  J.  S.  did  not  advise;  for  he 
^pln*%i2^^'  ^^^*  ^  procure  him  at  his  peril  to  advise;  but  if  it  be  the 
Com.  Dig.  Con-  counsel  of  the  obligee,  there  consilium  nan  dedit  advisamen- 
d!tion,  L.14.  D.  tum  is  a  good  plea.   Cro.  El.  97. 

o  ^  ^^o^^^*       And  they  denied  the  rule  that  is  taken  in         case  in  Moor 

6*Term  Rep.      [P'  ^45],  that  when  one  part  of  a  condition  is  become  im- 

710.  possible  by  the  act  of  God,  or  the  party  or  a  stranger,  there 

the  obligor  ought  to  perform  the  other(A) ;  for  it  is  expressly 

contrary  to  Laughier's  case,  5  Co.  but  the  principal  case 

there  they  said  was  good  law. 

(b)  '*  This  is  true  only  as  to  the  last  the  ground  of  Laughter*s  case  was  de- 
case,  and  not  to  the  two  first"  S,  C.  2  nied  to  be  universal :  and  see  Drummond 
Mod.  204.     See  1  Salk.  1 70,  pi.  2,  where     ▼.  D.  qfBoUon,  Say.  243,  andpott,  p.  269. 


(  C.  237.  )  Harrington  v.  Leech. 

.S*.  C.  1  Mod.  268.  2  Mod.  311. 

^^  margin  and  UpoN  a  Computosset,  the  defendant  pleaded  the  statute  of 
notB  to s.c.pott,  limitations.  The  plaintiff  replied,  that  it  did  concern  ac- 
^'  counts  betwixt  merchant  and  merchant. 

The  question  was,  whether  this  was  within  the  exception 
March,  151.       in  the  statute  of  limitations?  And  it  was  held  by  all,  [but  Ji- 

kins,  qui  dubitavit,']  that  it  was  not;  for  that  should  be  in- 
tended of  accounts  before  they  were  stated,  for  after  they 
were  stated  they  turned  into  a  debt ;  and  the  reason  of  the 
exception  in  the  statute  might  be,  because  the  factors  of  mer- 
chants were  many  times  beyond  sea  for  many  years,  and  so 
they  could  not  come  to  state  their  accounts.     But  North, 
Pott,  p.  242.      C.  J.  was  of  opinion,  if  an  account  was  come  to  a  balance, 
[  *  230    ]  that  [was]  by  agreement  to  run  on  into  a  farther  *  account,  that 
Everytraderisa  would  be  within  the  benefit  of  the  saving.    And  three  of  them 
merchant  with-  were  of  opinion  that  this  extended  to  merchants'  accounts 
ofstotUms^i^r  Properly.     But  Scroggs  thought  that  every  trader  was  a 
Scroggt,  J.  Ace.  merchant  within  the  meaning  of  the  statute. 
Peake,  N.  P.  AndpcT  North, — Here  is  a  great  deal  of  difference  between 

Casc8^2.  ^^    ^^^^  action  and  that  of  Account ;  for  it  was  resolved  by  all  the 

Judges  in  the  case  of  Sir  Paul  Neal,  that  in  all  accounts, 
where  allowances  are  to  be  made,  no  action  of  the  Case  will 
lie,  but  an  Account  must  be  brought,  which  is  the  proper  ac- 
tion. [S.  a  post,  p.  234,  242.] 
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Kendrick  v.  Bartram.  (  C.  238. ) 

S,  C,  2  Mod.  253. 

Action  for  stopping  a  water-course.     The  defendant  pleads,    in  an  action 
that  the  plaintiff  himself  had  throwed  down  the  dam.     Re-  <>«  theCaae  for 
solved  it  was  no  good  plea  in  this  action,  although  it  would  i*  no*p?ea 'to  say 
have  been  in  a  Quod  permittcU,  or  an  assise;  because  there  that  it  was  re- 
the  principal  end  of  the  action  is  to  remove  the  nusance,  "^7^^^*^^  f^ 
which  if  it  be  done  before,  there  is  no  need  to  proceed  in  the  Action  brought  ; 
action  (a);  but  here  the  action  is  only  for  damages,  which  jioer,  in  a  Quod 
the  party  (per  J^arthJ  might  bring,  though  he  assigned  over  pj^^*«J»  ^  «« 
his  estate.  ^^^j^  c.  j.,the 

plaintiff  may  bring  hb  action,  though  he  have  aaugued  over  his  estate. 

(a)  W§MtleH  V.  EaUs,  Fort  333.    Com.  Dig.  Abatement,  H.  50.     F.  N.  B.  426, 
n.  (qto.  ed.)  3  Wooddes.  Lect.  190. 

Edwards  v.  Weekes.  (  C.  239.  ) 

S.  C.  1  Mod..262.  2  Mod.  259. 

Assumpsit  for  51.  upon  exchange  of  a  horse,  to  be  paid  upon    A  parol  agree- 
request.     The  defendant  pleaded,  that  before  the  action  ^^^™*^^ 
brought  the  plaintiff  did  exonerate  him  of  this  agreement.       p^j^  'before^ 
Resolved  it  was  no  good  plea ;  for  though  a  parol  agree-  any  cause  of 
ment  may  be  discharged  by  parol,  before  cause  of  action  ac-  ^^^  "^SS*** 
crued ;  yet  after  that  it  cannot  be  discharged  but  by  deed  (a) ;  J|„^       ^ 
and  here  the  cause  of  action  did  accrue  at  least  upon  the  Cro.  Car.  384. 
request,  and  therefore  he  should  have  pleaded  the  exonera-  -'"^»  P-  ^*^- 
tion  before  the  request. 

(a)  Or  by  accord  and  satisfaction.     Buller  N.  P.  152. 

Walwin  r.  AwBREY.  (  C.  240.  ) 

S.  C,  2  Mod.  254.    1  Mod.  258 :    andnmfr.  S.  C.  2  Vent  35.  3  Keb.  829. 

Trespass  for  taking  four  loads  of  wheat,  four  loads  of  bar-    Semb.  The 

The  defendant  pleads,  that  the  plaintiff  was  impropriator  j^"*^*  ^ 
of  the  rectory  of  B.  and  that  the  chancel  of  that  *  church  [       231    J 
was  out  of  repair,  and  that  the  plaintiff  being  cited  into  ^^  aT^w- 
the  Spiritual  Court,  and  refusing  to  appear,  the  ordinary  did  dinary  for  the 
grant  a  sequestration;  and  that  the  defendant  did,  by  virtue  repair  of  the 
of  that  sequestration,  seize  the  wheat  and  barley,  &c.  which  c** T^rfL^r'*' 
was  set  out  for  tithes,  to  employ  the  same  upon  the  repairs 
of  the  chancel.     And  the  plaintiff  demurred. 

The  only  question  was,  whether  or  no,  in  case  the  impro- 
priator did  neglect  to  repair  the  chancel,  the  ordinary  might 
sequester  the  profits  of  the  rectory  to  repair  it? 

1.  It  was  agreed,  that  in  many  cases  the  ordinary  might  se-    Bum's  Ecc.  L, 
quester,  as  in  case  of  non-residence,  vacancy  or  deprivation,  ^  Sequestra- 
because  he  4s  intrusted  to  see  the  cure  served.  Hob.  144. 

2.  They  did  seem  to  admit,  that  whilst  those  rectories  were 
in  the  hands  of  those  to  whom  they  were  first  appropriatedi 
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TUB.  spiritual  persons,  the  ordinaries  might  sequester ,  as  in 
this  case. 

But  it  was  insisted  upon,  that  since  the  statute  of  dissolu- 
tion they  are  become  lay-fees,  even  so  much,  that  before  the 
statute.  S2  H.  8,  it  was  doubtful  what  remedy  they  should 
have  for  recovery  of  them,  and  that  statute  enables  them  to 
sue  in  the  Ek^esiastical  Court  (a). 

Baldwin  axgaed  pro  drf\  and  distinguished  between  op- 
prapriaiions,  which  were  when  they  were  in  the  hands  of 
diose  to  whom  they  were  appropriated;  but  since  the  sta- 
tute, that  they  are  come  into  lay-hands,  they  are  called  tm- 
propriations  {b)\  and  he  said,  that  the  conusance  of  repairs 
of  the  church  did  properly  belong  unto  the  Ecclesiastical 
Court ;  and  cited  Nat.  Brev.  50.  M.  Register,  44,  48.  Jan- 
nes  de  Atham,  54.  Linwood,  136.  5  Co.  Ecclesiastical  Per- 
sons, 9.  Davies,  70.  Vaugh.  9S&,  that  lawfid  canons  are  a  part 
of  the  law  of  the  land.  Reg.  Jud.  20,  ^  And  he  said,  that 
.,if  an  execution  be  against  one,  and  the  ordinary  [SheriffT] 
returns,  that  he  is  Clericus  beneficiatus  mm  hahens  laUntm, 
Sfc.  sed  habens  curam  ecclesue,  that  then  a  writ  at  this  day 
goes  to  the  ordinary,  to  levy  the  same  on  his  ecclesiastical 
goods,  glebe,  tithes,  &c.  which  he  doth  by  sequestration. 
2  Inst  4.  Sty.  But  to  that  it  was  answered  by  JVorM,  Ch.  J.  that  in  that 
161,168.  Qugg  thg  ordinary  is  but  the  ecclesiastical  sheriff  (e);   and 

fthdeboMs^eecL'  therefore,  in  the  case  of  Bishop  fFren,  the  Court  compelled 
siattieu,  the  him  to  make  the  same  return  as  the  sheriff  should  have  done 
ordinary  cannot  Jq  thg  Ukecase,  and  refiised  to  accept  of  his  return,  that  he 
haaTgranted  a  ^^  granted  a  sequestration,  but  would  have  either  a  Fieri 
sequestraUoD,    fed  or  MiUa  hona  (d)s 

[  *  232  ]  *  It  was  admitted  by  all,  that  the  Ecclesiastical  Court  had 
but  must  retvurn  properly  conusancc  of  the  matter,  and  that  they  itaight  pro- 
AiNMb^ln^Biich'  ^®^»  ^y  ^*^y  ^^  personal  censures,  tp  excommunication  against 
.case  the  ordi-     the  impropriator.   2  Roll.  21 1. 

nary|shithe4ui-  But  for  the  matter  in  law  JV!brM,  C.  J.  indined,  that  the 
Sutioaidi^^'  ordinary  could  not  sequester  now  it  was  become  a  lay-fee;* 
The  lay  impro-  ^^  ^h^  Other  three  Judges  inclined  contra;  because  the  re- 
priator  is  liable  pajT  of  the  church  was  a  charge  originally  inherent  in  those 
to  censure  and  tithes,  and  that  it  was  onus  reale  that  should  go  along  widi 
ticmfirnon-       tnem^e). 

repaid.  SKeU. 

B%9.Po{t,C.960^      (a)  On  the  doctriDc,  that  impropria-  (J)  ButthejopinionofScijtHiUsecms 

dons  have  become  lay  fees  since  the  stat.  to  have  been,  that  the  bishop  may  re- 

of  Ditsolutien,  see  Gibs.  Codex,  in  note  to  turn  a  sequestration :   for  if  he  returns 

29  Car.  2,  c  8,  2  vol.  tit  30^;  c.  14;  and  fieri  fed,  he  may  be  ruled  to  bri^g  the  - 

Lnttim  r.  King,  3  Salk.  378.  money  into  court;  andif  hereUurnsasllB 

(b)  See  this  distinction  between  im-  bona,  when  the  defendant  has  an  ecde- 
propriations  and  appropriations  disputed,  siastical  living,  he  wiH  be  liable  in  an 
in  1  Bum's  Ec.  Law,  tit  Appropriation,  action  for  a  laUe  return.  1  Sid.  276.   See  : 
I.  note  (5),  Tyrw.  edit.  the  note  to  Bum's  Ecc.  Law,  tit  Seatee- 

(c)  See  iS^.  CI  Mod.  260.  2  Mod.  257.  tration,  Tyrw.  edit  On  the  Sum  ^  n- 
LmgMit  V.  Jones,  1  Stnu  87.  Htibbwrd  turn  to  a  ietmrifoeioi  to  the  bbhop,  see 
V.  Bedford,  1  Hagg.  307.  jR.  v.  BiAop  Marsh  v.  Faweett,  2  H.  Bluck.  582. 

qf  London,  1  Dow.  &  RyL  4^.  Andtiie  (e)  The  opinion  of  the  Court  is  sinu- 
sequestrators  are  in  the  nature  of  bailifi  larly  reported  in  1  Mod.  and  in  the 
to  him.  Bunl).  192.  Anonymous  case  in  3  KeUe,  which  ap* 
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And  Atkins  said,  the  impropriation  was  only  of  the  sur-   impropriators 
plus  of  the  profits,  and  this  was  a  charge  precedent ;  and  |.^^J^g**'ajf  J^g^"^. 
they  said,  that  impropriators  are  liable  to  procurations  and  ^^i^^  2Ventr. 
synodals.  35. 

Another  question  was  made ;  admitting  that  the  ordinary    in  an  action  of 
might  sequester,  yet  whether  the  party  might  justify  by  it  at  frcspass  the  de- 
common  law  ?  And  Atkins  seemed  to  think  he  might ;  and  so  j^^ify  under  a 
for  a  sequestration  in  Chancery,  if  it  were  specially  alleged  sequestration 
to  be  the  custom  of  that  Court  time  out  of  mind  to  grant  such  out  of  Chancery, 
sequestrations  (f).     Sed  adjoumatur.  ^1^1  Coiirt.^T* 

Mod.  258.    1 

pears  to  be  the  same.     So  in  Degge,  ,  jepresented  to  have  been  against  the  Mod.  259. 

Fart  1,  c.  12,  the  ''better  opinion*'  is  power  of  the  ordinary.     See  the  obser> 

said  to  have  been  in  fiivour  of  seques-  vations  in  Gibson's  Codex,  1  vol.  tit  9, 

tration.     But  in  2  Mod.  and  in  2  Ventr.  c,  5. 

(which  latter  case  is  either  the  same  with  (/)  Judgment  was  given  against  the 

the  principal  one,  or  very  much  like  it,  defendant,  for  the  defects  of  his  plea, 

though  of  an  earlier  date)  the  court  is  See  2  Mod.  259,  and  2  Ventr.  35. 

Saunders  v.  Taylor.  (  C.  24L  ) 

The  jury  found,  that  the  lands  in  question  did  belong  to  the    where  lands  of 
'  dean  and  chapter  of  York,  and  they  have  been  usually  let,  adeanandchap- 
excepting  the  great  woods  and  underwoods  growing  upon  the  ^uaUy^iet"x- 
same,  allowing  to  the  tenants  sufficient  bote  and  estovers;  and  cepting  Viie 
that  in  the  late  times  the  said  woods  were  wasted  and  cut  woods  and  un- 
down ;  and  that  at  the  time  when  the  lease  was  made  to  the  ^o^^'^'jiie"^ 
defendant  there  was  not  sufficient  wood  upoa  the  land  for  tenant  sufficient 
usual  bote  and  estovers ;  and* that  the  lease  was  made  to  the  bote  and  esto- 
defendant  by  the  predecessor  of  this  dean,  without  any  ex-  ^®"»  *  '®^f 

tt  ■%  without  sucn  eX" 

ception  of  the  woods,  reserving  the  ancient  rent.  ception '»  not 

The  question  was,  whether  this  was  a  good  lease  to  bind  binding,  though 
his  successor  the  present  dean  ?  ^  ^^^*  ^^^ 

And  North,  C.  J.  inchned  that  it  might  be  well  enough;  and  cut  down  at 
it  being  found  that  there  were  no  more  woods  upon  the  land  the  time  of  the 
at  the  time  of  the  demise  than  were  sufficient  for  usual  bote  ^^jnise,  as  not 
and  estovers;  so  that  although  the  woods  did  pass,  yet  it  was  i^^  j^c.  North, 
no  more  than  what  the  former  tenants  had  in  reality ;  for  al-  c.  J.  dissent, 
though  the  woods  were  excepted  in  their  leases,  yet  it  ap- 
pears by  the  special  verdict,  that  there  was  an  allowance  of 
estovers  and  bote.  .  . 

-    *  But  the  other  three  Judges  inclined  contra;  for  although  [  ♦  233    ] 
there  were  not  woods  at  the  time  of  the  demise  sufficient  for 
-  bote  and  estovers,  yet  these  woods  may  grow  again;  and  it 
is  not  found  that  they  were  destroyed*,  but  only  wasted  and 
cut  down ;  and  without  question,  if  the  woods  had  been  grow- 
ing at  the  time  of  the  lease  it  had  been  a  void  lease  (1) ;  quod   (i)  Ace.  Cro. 
yiiit  concessum  per  North;  for  the  inheritance  of  the  wood  Jac-*58-9. 
is  an  inheritance  distinct  from  the  land  (2),  and  one  man  may    (2)  5  Co.  ii.  i 
have  the  inheritance  of  the  wood,  and  another  of  the  land.      ^The*  allowance 

And  although  the  former,  leases  were  allowing  sufficient  ©f  bote  enures 
bote  to  the  tenants,  yet  that  did  enure  by  way  of  covenant  only  by  way  of 
bnly,  and  the  woods  did  not  pass  by  the  demise.     Et  ad-  ^Z'l^tp^^ 
Joumatur.  p  the  wood,      . 
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MEMORANDUM.  This  Term  there  was  a  caU  of  Serjeants, 
thirteen  in  number;  of  the  Middle  Temple  only  one  Ser- 
jeant, BawKns;  of  the  Inner  Temple^  Street,  Holhway, 
Simpson,  Dolbin,  Recorder  of  London ;  of  Lincoln's  Inn, 
Stroud,  Shaw;  of  Gray's  Inn,  HoU,  Bdlduck,  Baynumd, 
Gregory,  fFeston. 
The  motto  of  their  rings,  Gratia  Regis,  turn  operibus  legis. 
r     234     1      "^^  inotto  of  the  last  call  before  was,  Rege  et  legefelices. 

(  C  242.  )  ""^■"•^ 

indeHtahu  at-  INDEBITATUS  ASSUMPSIT  for  tithes  sold.  Boldwifi  moved  ii) 
^h'^'  li**  ^K  *"®^^  of  judgment,  that  this  sounds  in  the  realty,  and  so  an 
pap^iMseof  *^ction  of  the  case  will  not  he.  But  per  Curiam,  it  is  well 
tithes  for  one  enough ;  for  this  shall  not  be  intended  a  lease  of  tithes,  but 
year  is  g^,  by  ^  gale  of  tithes.  And  per  North,  C.  J.  a  lease  of  tithes  can- 
TiJasc  for^a  ^"*  ^^*  ^  ^^^  morc  than  a  year,  without  deed,  and  it  is  not  good 
longer  time  must  by  wav  of  lease  for  one  year,  but  so  it  enures  by  way  of  sale, 
be  by  deed.        2  Roll.  63  (a). 

(a)  See  Bac  Ab.  Leases,  (E),  6th  ed.  Bairn.  &  Cressw.  488.   8  Burr.  1874>5. 

'  p.  386-9,  and  OwilL  notes,  ihtd.  Id,  tit.  Keddingtonv.Bridgman,  Bunb.  2.  Hew- 

Tithes,  Y,  where  the  old  cases  are  col-  it  v.  Admut  7  Bro.  P.  C.  64.     Piufnton 

lected:   and  see  further,  2  Show.  307.  y.  Kirkbif,  2  Chitty  Rep.  405,  and  Wat- 

1  Lev.  141.   8  Mod.  62.    1  Stra.  525.  1  son's  Clerg.  Law,  c.  42. 

(  Cf  243. )  Harrington  v.  Leech. 

S.  C.  aiUef  p.  229.   Po$t,  p.  242. 

The  question  was,  whether  an  accoimt  betwixt  merchants, 
after  it  is  stated  aiid  reduced  to  a  certainty,  be  saved  by  the 
proviso  in  the  statute  of  limitations,  which  excepts  accounts 
betwixt  merchants? 

Per  North  and  Windham, — It  is  not ;  but  is  barred  by  the 
statute  as  well  as  any  other  action  upoathe  case. 

But  Atkins  and  Scroggs  semblee  contra;  for  that  the  statute 
seems  to  have  a  special  regard  unto  merchants  who  are  yeij 
beneficial  to  the  commonwealth,  and  are  manv  times  in  fo- 
reign parts,  and  therefore  cannot  at  all  times  take  that  speedy 
order  for  the  recovery  of  their  debts,  as  other  persons  may; 
and  there  is  the  same  i^ason  that  this  benefit  should  be  saved 
to  them  after  an  account  is  stated,  as  well  as  before.  And 
per  Atkins, — This  proviso  doth  not  extend  to  any  other  ac* 
counts  than  such  as  are  between  merchants :  and  diey  said„ 
that  this  statute  did  bar  a  man  of  his  remedy  to  recover  hia 
right  which  he  had  at  the  common  law,  and  therefore  should 
i|pt  be  extended  farther  than  the  words  did  import :  and  it 
Actiot.?  on  the.  i^  observable  in  the  statute  that  the  words  are,  "  All  acttona 
'hz  ^l^^'^^oi^ oC^ccQunt  or  upon  the  Case,  (otiber  than  acciHiats  bet^irixt 
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nercluuitBy  &c.)  if  this  parentfaeeis  had  immediately  followed  uttt  mat  Lhns. 
actions  of  account,  then  it  might  have  been  intended  to  have  ^^^^^^J^^ 
excepted  actions  of  account  only ;  but  the  words  "  Actions  of  p^  Mkhu,  j. 
the  Case"  intervening,  it  doth  seem  to  imply,  that  actions  of  s  Sauna.  127  rf, 
the  Case  for  any  debt  upon  account  betwixt  merchants  may  "•  (^)" 
be  intended.     Sed  Curia  aduisare  vuU. 

JVarih  said,  he  could  never  understand  the  reason,  why  Cro.  Car.  24«. 
the  right  of  action  was  preserved  if  the  plaintiff  were  beyond  3  Mod.  3if . 
the  sea,  but  not  when  the  defendant  was  beyond  *  sea.  ^  Sed  [   *  285    ] 
Memble  a  may,  q*  le$parols  del  statute  provide  pur  U  plaintiff' 

touts  (1).  0)  See  bow 

Nata  g'Jmt  dit  id  may  per  Serjeant  Mawlins,  that  Judtfe  ***5 Ann.  €.i«. 
Atkins  asked  the  o  j^inion  of  the  Judges  of  the  King's  Bench,  2  Sannd.  125. 
and  they  were  of  opinion,  that  where  the  account  was  stated, 
it  was  not  wkhin  the  exception,  but  would  be  barred  by  the 
statute. 

Gyles  v.  Kempe.  (  C.  244. ) 

B.  DEVISES  to  C.  and  D.  and  if  either  died,  the  other  should    When  two  ten- 
be  his  heir.     The  question  was,  whether  or  no  C.  and  D.  had  j^^  ^^"^H^ 
an  estate  for  life  or  in  fee?  and  it  having  been  argued  by  a  operates  ai ' 
Serjeant'  Borrill,  that  they  had  but  an  estate  for  life,  Ser-  the  several  leaae 
jeant  Mwnard  was  to  maintain  th^t  they  had  a  fee;  but  he  *»^®J«^'»»  «^  ^ 

•■  •       rt»  1  ■  rf»ii»»/w»        "ii»»    connrmation  of 

threw  it  on  upon  another  pom t;  for  the  plamtinmade  his  ti-  the  other:  and 
tie  as  lessee  unto  F.  and  G.  the  daughters  and  heirs  of  the  >t  cannot  be 
devisor,  and  H.  who  had  purchased  the  part  of  E.  another  ^J^"*^""* 
daughter  of  the  devisor;  and  the  plaintiff  declaring  of  one  6C0.15.  iiaA 
lease  from  F.  G.  and  H.  it  appearing  that  H.  was  but  tenant  45; 
in  comnoB,  and  not  joint«tenant  nor  parcener,  the  plaintiff 
could  have  no  judgment;  for  if  two  tenants  in  common  join 
in  a  lease,  the  law  construes  this  to  be  several  leases  and  re- 
n^eetiwe  confirmations ;  and  so  it  appeared  by  the  special  ver- 
dict, that  it  was  not  such  a  lease  as  the  plaintiff  had  declared 
«|M>n  (a). 

(a)  Ace.  Rniherkffv.  ITuimh  SWUt.  2SS.    See  Do*  t.  WifpeU,  lBfl|aii.S60. 
Doe  ▼.  iZeoii;  12£att»6L 

■^  (  C.  245.  ) 

It  was  i^reed,  that  a  release  of  all  debts,  duties,  and  de-  ^  a  release  of 
mands,  md  not  release  covenants  that  were  not  br(>ken;  nor  ^'w  raS^de-  ^^' 
any  other  word  but  the  word  ^^  covenant."  mands,"  does 

not  dBsdiaigen 
covenant  unbroken :   but  the  word  covenant  must  be  used.   Co.  Lit  292  b.  Posit  P-  ^^7.  Cro.  Jae. 
170.    2  Mod.  281.  S  Lev.  20S. 

Justice  Bale's  Case.  (  C  246.  ) 

S.  C.  JikinM  ▼.  BayUtf  2  Mod.  267.  ' 

Ik  an  action  of  debt  against  him  Tarn  quam  for  the  100/.  indebtTwioii 
penalty  upon  the  statute  afiain«t  conventicles,  for  refusing  S^«  u^a*"" 
to  disturb,  having  notice ^ne  pleaded  outlawry  to  the  in-  good  plea:  but 

p  2  ^  l^W  ii^jr 
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proceed  for  hit  former.  It  was  held>  that  this  was  a  good  plea  to  bar  him, 
Ab'te^"""' f:^'  so  that  he  could  not  proceed;  but  notwithstanding  it  was 
2.  1  \^'2i2-'3.  held,  that  the  king  might  proceed  for  his  share. 

t  *236    ] 


(  C.  247. ) 


Frosdike  v.  Sterling. 

S.  a  2  Mod.  269. 

In  Case  for  a  AcTiON  sur  le  cose.  The  plaintiff  declares,  that  he  was 
nnsance  to  a  seised  of  a  house  in  the  right  of  his  wife,  and  that  the  de- 
^"Jf****  1^5^*  fendant  did  erect  a  house  of  office  so  near  to  his  house,  that 
ciaration  states  it  did  annoy  it,  and  did  founder  the  foundation  of  his  said 
*■«!*"'>  .jp  ri«J»t  house ;  and  also  did  dig  a  pit,  and  thereby  did  ruin  the 
demands  da^°*  foundation  of  his  said  house, 
mages  for  an  Verdict  for  the  plaintiff,  and  intire  damages, 

injury  to  the  in-  Moved  in  arrest  of  jud^ent  by. Serjt.  S^rourf,  because 
ctt«re°if  the  *^®  ^^^®  ^^  ^^*  joined ;  and  it  appears,  that  part  of  the  dam- 
action'  be  mam-  agcs  were  given  for  the  prejudice  of  her  iidieritancc ;  and 
tainabie  in  this  in  such  a  case,  though  damages  only  are  to  be  recovered,  yet 
ioi^nri^^^fef  s^®  ought  to  havc  been  joined;  and  he  cited  these  authori- 
The  wife  may  ties,  20  H.  6, 1.  7  Ed. 4, 15.  7H.4,  21.  Cro.EUz.608,613. 
join  as  plaintiff,  2  Inst.  650.  Cro.  Car.  418,  437,  503,  505.  11  H.  4, 16. 
;^^^t?^^°      JVorM,  C.  J.— If  the  plaintiff  had  declared  only,  that  he 

would  survive  to  '-  iii-i  •  n    t  i»i_ 

her;  an  u  she  was  possessed,  and  had  not  taken  notice  oi  the  estate  ot  the 
may  join  in  wife,  and  demanded  damages  for  the  annoyance  of  him,  it 
where^lfels  not  "^^g''^*  heLve  been  good  enough,  without  joining  the  wife ;  but 
bound  lojjin.  here,  when  of  his  own  shewing  it  appears  to  be  the  wife's  in- 
Per North,  c.  J.  hcritance,  and  he  demands  damages  for  the  prejudice  done 
B*^h  Tn**^*'  to  the  inheritance,  viz.  for  foundering  the  foundation  of  the 
s  Wiis.  423-4.    house,  it  seems  that  the  wife  ought  to  have  joined ;  but  there 

is  no  question  but  the  husband  might  have  joined  the  wife, 
if  he  would ;  for  he  said,  he  alwi^ys  took  it  for  an  unques- 
tionable rule,  that  wheresoever,  in  case  the  husband  should 
die,  the  action  should  survive  to  the  wife,  that  there  the  wife 
^sht  join;  but  on  the  other  side,  the  husband  may  join  the 
wife  in  many  cases  where  ^e  is  not  bound  to  join  her,  but 
may  have  that  action  alone.  Per  Curiam, — Let  judgment 
stay  till  the  other  side  move  (a). 

(a)  "In  an  action  for  a  tort  during  -  Baron  &  Feme,  X.     And  in  Bac^  Ah. 

the  coverture,  if  it  may  be  to  the  dam-  'same  title,  (K),  the  above  case  is  dted,  to 

age  of  the  wife,  if  she  survive,  as  well  as  -  shew  that  the  action  lie8t>y  the  husband 

.,  of  the  husband,  they  may  Join,  or  the  alone, 
husband  may  sue  alone."  <  Com.  Dig. 

(  C*  248.  )  CocKRAM  V.  Welby. 

S,€.  1  Mod.  245.  2  Mod.  212.  2  Show.  79. 

Debt  against  A  SHERIFF  having  levied  money  upon  a  Ft,  fa,,  he,  for  whose 
the  sheriff  for  use  it  was  levied,  brouffht  an  action  of  debt  aeainst  the  she- 
rtf  ^.  "  riff  for  the  money  (a). 

(a)  The  report  in  1  Mod.  calls  it  an  that  indeUtatui  auumptit  would  have 

action  on  the  Case ;  and  the  declaration  lain,  and  then  the  statute  had  been  plead- 

'  appears  by  all  the  other  reports  to  have  able, 
been  special.     In  1  Mod.  246.  it  is  said, 
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*  The, sheriff  pleaded  the  statute  of  limitations;  and  the  use  under  a js. 
.  sole  question  was,  whether  this  was  an  action  that  was  with-  A»  "  n«t  with- 
m  that  statute  f  ..  j  g^und  37 

And  it  was  resolved  by  Norths  fFindhamy  and  jiltkifis,  2  Sautid!  64. 
(Scroggs  contra)  that  the.  statute  of  limitations  was  no  bar  i^ac.  Ab.  Limi- 
in  this  ease,  because  this  action  is  grounded  partly  upon  ^o"o^Actiong, 
matter  of  record ;  for  the  /^t.  fa,  issueth  out  of  this  Court, 
and  is  returnable  here.  « 

But  in  this  case  the  sheriff  had  made  no  return  of  his 
writ;  and  therefore  Scroggs  said,  he  was  only  chargeable  by 
the  receipt  of  the  money,  which  was  an  act  in  Pat^;  and 
for  that  reason  he  did  conceive  he  should  be  within  the  be- 
nefit of  this  statute;  just  as  if  I  give  a  man  a  bond  to  receive 
money  for  me,  I  may  have  an  action  of  debt  against  him  for 
the  money,  and  this  statute  there  shall  be  a  good  bar;  and 
the  original  debt  was  founded  upon  a  deed.  But  North  said, 
that  case  is  not  like  ours ;  for  there  the  party  himself  makes 
choice  of  the  other  to  receive  the  money,  and  so  there  is 
quasi  a  contract  betwixt  the  parties ;  but  in  oiu*  case  the  she- 
riff is  an  officer  imposed  by  the  Court.  Scroggs, — If  he  had 
nuide  his  return,  then  he  had  been  chargeable  by  that,  and 
then  I  should  have  been  of  opinion  that  the  statute  should  be 
no  bar.  North. — It  is  his  fault  that  he  makes  not  his  retiu'n,  2  show.  79. 
and  therefore  he  shall  not  take  advantage  of  it.  And  they  said ,  , 
the  reason  why  this  statute  is  no  bar  in  debt  for  tithes,  is,  be- 
cause it  is  founded  upon  a  statute  (&);  and  so  when  an  attor- 
ney sues  for  fees,  his  debt  appears  partly  upon  record  (c). 
But  for  damage  clere,  they  agreed  it  was  a  bar  (</). 

Judgment  was  given  by  the  three  Judges  pro  yw^.' 

(6)  Cro.  Car.  513.    But  see  53  Geo.      Thonuu,  3  Lev.  367.  1  Ld.  Ray.  2,  S.  C. 
d,  c  127.       '  (d)  The  fee,  called  damage  cleret  is 

{e)  1  Mod.  246.     But  see  Oliver  v.      abolished  by  17  Car.  2,  c  6. 

Judge  Archer's  Case.  (  C»  249.  ) 

He  obtained  a  judgment  against  A.,  then  A.  died,  and  a  A «ai./i. against 
Set  fa,  issued  against  the  tertenants ;  some  of  them,  that  terre-tenants 
were  summoned  and  appeared,  pleaded,  that  B.  and  C.  were  ^|  L^nof ' 
tertenants,  and  were  never  summoned;  and  it  was  moved,  within  I6&  17 
that  this,  since  the  statute  of  16  and  17  of  this  king,  cap.  5,  C"-  2,  c.  5> 

was  a  frivolous  plea.  Trfft/extents 

'  But  the  Court;  did  incline,  that  a  Sci^fa.  upon  a  judgment  executed.  Ace. 
before  an  extent  was  not  within  the  meaning  of  that  statute;  Prynne  v. 
for.the  words  of  the  statute  are,  "after  (a)  any  judgment,  &c.  VMfa^'i04  ^ 
shall  be  extended,"  and  the  Sci,  fa.  is  before  the  ex*tent;  r    «  238    1 
but  after  an  extent  the  execution  shall  not  be  avoided  by  '-  ^ 

any  of  the  matters  mentioned  in  that  statute ;  and  so  Pern"    « 
berton  did  affirm  it  had  been  resolved  in  the  case  of  Lake 
and  Bucknam  in  the  King's  Bench,  upon  a  solemn  debate. 

(a)  "  When  any  judgment,"  &c.  are  the  words.  Vid.  s.  2.. 
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(  C,  250.  )  COCKLEY  V.  Pa6RAV£. 

When  the       TRESPASS  for  taking  his  cattle  in  Newmore. 
plaintiff  new  The  defendant  saith,  that  the  place  where  he  took  them 

P=^n*a  differ.  ^*»  ^  Stone-HiD,  and  justifies,  for  that  it  is  his  frank^ene- 

ent  place,  he       ment. 

should  conclude  The  plaintiff  replies,  that  there  is  a  river  runs  throu^ 
Sn  oniyr^h.  Ncwmore,  and  that  the  north  side  of  it  is  Stone-Hill,  but 
out  praying  that  he  took  the  cattle  on  the  south  side  of  the  river ;  and 
judgment  for  concludes,  Hocparahis  est  verificare;  and,  because  the  de- 
Se  trw^r"*  fendant  hath  not  answered  to  the  trespass  in  this  place  new 
newly  assigned:  assjmed,  demands  judgment. 

but  it  is  only  The  defendant  demurs  generally.  And  it  was  urged,  that 
Car^.  176.  ^^^  replication  was  not  well  concluded;  for  he  ought  to 
have  stopped  at  Aw  paratua  est  verificare^  and  not  have  de^ 
manded  judgment  for  not  answering  the  trespass  new  assigii- 
ed,  when  it  was  impossible  he  shomd  answer  it  before  it  waa 
alleged  (a). 

But  it  was  said  per  Curiam,  That  this  is  but  matter  of  form, 
and  though  it  be  not  so  formal,  yet  the  defendant  not  hav-* 
ing  shewed  it  for  cause,  cannot  take  advantage  of  it,  although  it 
had  been  proper  only  to  have  averred  it;  or  else  he  might 
have  traversed,  absq.  hoc,  that  he  took  the  cattle  at  Stone«* 
There  is  no  new  Hill.  And  it  was  said  by  North,  Chief  Justice,  that  a  new 
assignment  as  to  aasignmeut  Cannot  be  in  a  replevin,  for  there  the  party  must 

1  s«ind?347T  shcw  the  place  in  certain  at  first  where  the  taking  was:  And 
n.  Hob.  16.  it  hath  formerly  been  doubted,  whether  a  new  assignment 
tA"  ^^c^ds^***^  might  be  in  a  trespass  for  taking  goods;  but,  8  Cfo.  141,  it 
piafnUff^^'  is  resolved  that  it  may:  But  it  is  generaQy  used  in  trespass 
new  assign.       quare  claustonfregit. 

Buller  92    2  •'^      o 

Salk.  453  *  1  (^)  ^"^  ^^^  usual  practice  is  to  add     newly  assigned  is  always  considered  aa 

Saiind  300  0.0   '"^^  ^  prayer  of  Judgment;  and  it  is  ,  having  been  already  stated  in  the  declar- 

observed  in  1  Chitty's  Treat  on  Plead-  '  ation,  and  consequently  the  defendant 
ings«  p.  613,  2d  edit  **  that  the  matter     vigiit  have  answered  it" 

(  C  251*  )  Fleming  v.  Sir  Thomas  Lee  and  Kemp. 

S.  C.  cited  2  Mod.  265. 

■ 

To  tb^  prooflM  A  SUMMONS  issued  out  against  the  defendants,  and  they  be- 
in  <^tart  inpe*  ing  summoned,  Kemp,  the  incumbent,  cast  an  essoin,  but 
mMt^y'retoni  ^^®**^^'  of  them  appeared;  whereupon  an  attachment  issued 
fictitious  sum-  out,  and  after  that  a  Distringas,  wnich  were  both  returned 
[  ^  239  }  served  by  the  sheriff;  and  mainpernors  returned  *  John  Doe 
moners  and  and  Richard  Roe,  and  the  defendants  after  that  not  appear* 
i^^'s4?'      ^S'  ^^^  phuntiff  had  judgment  by  default,  and  a  writ  to  the 

2  M^  264.  If  bishop. 

in  such  a  case        And  the  Court  was  moved  by  the  defendant  to  set  amd» 
^e  *^?7~  J  ^^  judgment,  for  that  the  attachment  and  IHstringas  were 
Sltwunmoned,"  i^®v^'  reaDy  executed ;  neither  were  there  any  real  Mainper* 
whereby  judg-'  nors ;  and  so  this  judgment  was  obtained  by  deceit. 
mentuhadby       ^^  (h^  doubt  was,  bccause  the  defendant  had  cast  an 

default,  a  Witt      , 
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ossoiDy  which  did  conohide  him  to  sby  th^re  waa  no  iUitiltiDiis ;  of  Diib^,  ori^- 
and  then  if  the  party  had  oncdhotice,  though  th^  attachment  jP^^rlbfclmt 
and  Distringas  were  never  really  served,  yet  it  was  argued  ^m  relieve  upon 
that  the  judgment  was  good  by  the  statute  of  Marlbridge,  motion.  Casting 

cap.  12.  an  esaoign  wUV 

The  authorities  insisted  upon  were  11  H.  6,  3.  2  Inst,  defendant  from 
124.  6  Ed. 4, 3.  36  H*  6,28.  26  H.  6^8.  i)yer,261.  29  Ed.  aUegingtbathe 
8. 4S,  43.  Dr.  &  Stud.  125,  126.  21  H,6,  56.  1 1 H.  6, 8.  27  "^^  ««>t  aum- 
H.6,5.  50  Ed.  3, 9.  Bro.  Attachment,  9.  Kitchm,255.  Nat.  "eT 
Br.  98.  RastaU,  217,  270. 

In  this  case  it  was  agreed,  that  at  the  ootnmon  law,  if  the 
party  did  not  appear,  the  plaintiff  could  never  have  had  2  Inst  124. 
judgment,  but  must  have  had  a  distress  infinite ;  and  to  re-  , 

medy  that  mischief,  the  statute  of  Marlbridge  was  made ; 
and  since  that  statute  all  the  processes  ought  to  be  duly  serv- 
ed, or  else  truly  returned  by  Nichil,  and  not  to  pretend  fic- 
titious summons  and  mainpernors ;  for  iii  a  writ  of  deceit,  if  s  Vlner,  4^5, 
the  party  alleges,  that  whereas  he  was  returned  summoned,  ?*^^^t*^'***' 
that  he  was  never  summoned ;  yet  there  is  no  way  to  try  that  ^^^ 
but  by  examination  of  the  smmnoners  atid  mainpernors  re- 
spectively: And  here  would  be'  a  great  inconvenience,  for  2  Roll.  581. 
here  were  never  any  such  men  as  are  returned  mainpernors  5 
and  so  a  man  shall  lose  his  right  by  a  contrivance,  and  have 
ilo  remedy* 

If  the  persons  returned  summoners  die  before  examination, 
the  party  is  without  remedy,  because  there  is  no  other  way  * 

of  trial. 

It  was  likewise  agreed,  that  the  casting  of  dn  essoin  is  no   AnesioSnia  n6 
appearance,  but  is  an  excuse  for  not  appearing.^  appcaranc^bnt 

And  per  Norths  Chief  Justice. — The  party  that  is  sur-  ^t*are«rf«w« 
prised  in  this  case  hath  three  remedies^  either  by  original 
writ  of  deceit,  that  issueth  out  of  Chancery,  ahd  is  returna- 
ble in  this  Court,  and  is  as  it  were  in  the  nature  of  a  commis- 
sion; or  else  he  may  have  a  writ  of  disceit  judicial,  grounded 
upon  the  record,  here  issuing  out  of  this  Court ;  or  else  they 
may  examine  it  upon  motion,  as  they  do  other  judgments  ob» 
tained  by  fraud,  or  by  undue  practice. 

♦  It  was  objected,  that  the  incumbent  was  now  in,  and  had  [      240    J 
given  bond  for  the  first  fruits,  &c. 

Bat  to  that  the  Court  answered,  that,  if  a  judgment  were   A  judgment 
gotten  by  practice  or  surprise,  they  would  examine  it  any  ^^"^^f  ^. 
time,  tfaoi^  it  were  ten  years  after;  and  00  the  prothono^  prise, is examin- 
taories  said  was  the  practice.       v  able  at  any 

And  they  said  this  was  the  very  case  in  Nat.  Br.  98;  for  di«t*nfc0of  time. 
fliete  it  is  sftid,  if  the  summoners  or  Mmors,  &c.  do  not  do 
their  duty,  the  party  shall  be  restored;  and  thereupon  they 
ordered  the  judgment  to  be  set  aside  upon  motion,  with- 
out brh^ing  a  Writ  of  disceit:  and  cited  the  eitee  of  Lcr^ 
md  «9S9rib(4)it]^lte9Gotflt|  ^bere  they  kad  forfiieyl^  iotiff  (i)AC.rMod. 
the  same.  248.2Mod.264. 
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Mainpemon.  And  it  was  said,  that  the  mainpernors  were  not  to  sum^ 
mon  the  party ,  but  the  sheriff  was  to  deliver  the  goods  to 
them^  and  they  were  to  undertake  for  the  appearance  of  the 
party. 

DE  TERM.  S.  HILARII,  1677. 
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(  C.252.  )  Adeson  V.  Sir  John  Otway. 

Continued  from  p.  238. 

B-bargainsand  Now  this  case  was  argued  again  by  Maynard  'pro  gu^',  who 
sciifiaiihisiands  cited  Cro.  Cajr.  269.  Moor,  720.  2  And.  7.  2  Cro.  120, 174, 
B^T^'"^  240,573.  llnst.125.  It  was  objected  by  him,  that  if  the  deed 
thereupon  suf-  should  cause  the  recovery  to  extend  to  lands  in  parishes,  it , 
fers  a  recovery  would  be  very  mischievous ;  for  a  deed  might  be  kept  in  a 
[  *  241  ]  pocket,  and  so  *no  body  could  tell  by  the  record,  whether 
of  100  acres  of  the  land  in  the  vill  or  the  parish  (both  being  of  a  name)  should 
hnd,  lying-in  fee  uicluded.  But  to  that  the  Chief  .Justice  answered,  that 
juryfindthattfie  th^rc  was  the  Same  inconvenience  where  a  man  had  twenty 
parish  of  R.  con-  acres,  and  levied  a  fine  of  ten,  there  the  deed  must  explain 

tains  several         which  ten  should  paSS. 

rthenTone'oUed  ^^  ^^  ^^^  argued  fTo  def  by  Serjeant  Baynumd;  and 
RippoD^in which  they  Confessed,  that  formerly  the  law  was  more  strict  in  the 
B.  hadnoUinds.  distinction  between  vills  and  parishes;  but  now,  since  com- 

Held,  that  the  •      i_         i.  i      i     j 

recovery  is  ex-  ^^^  recoveries  have  been  looked  upon  as  common  assurances, 
plained  by  the  the  law  hath  not  been  so  nice :  As  a  reputed  manor  would 
deed  of  bargain  not  pass  where  a  manor  was  demanded.  Lat.  63:  but  now 
therefore  ex  ^  ^^^  Contrary  is  resolved  in  Co.  Sir  Moyk  Finch's  case ;  and 
tends  to  all  B*s  be  cited  2  Co.  76.  2  Cro.  251 .  5  Co.  46.  2  And.  124.  Ow.  60, 
lands  in  the  pa-  119.  Moor,  710.  Dyer,  261.  [1  Vent.  51.  1  Lev.  27.] 

2  M<i^4?^^*       -^^  ^®  ^^  ^®  knew  but  three  cases  where  the  law  was 
Cowp.  346.   5    so  strict  to  distinmiish  betwixt  vills  and  parishes,  and  that 
Cruise's  Dig.  2d  was  in  the  case  of  the  king,  in  brevibus  adversary  and  where 
Croise'l^biK       ^^^  intent  of  the  party  did  appear  to  the  contrary. 
319.    '  And  per  Curtam  judgment  was  given  for  the  defendant; 

for  that  it  appearing  plainly  by  the  deed  of  bargain  and  sale, 
that  the  intent  of  the  parties  was,  that  the  recovery  should 
extend  to  all  his  lands,  as  well  in  the  parish  of  Rippon,  as 
in  the  vill  of  Rippon;  that  the  deed  and  the  recovery,  ac- 
cording to  Cromwell's  case,  should  be  looked  upon  as  one 
(1)  2Burr.ii34.  assurance(i),  and  that  one  should  be  explained  by  the  other. 
5  Burr.  2787.         And  although  a  place  spoken  of  simply  shall  be  intended 

a  vill,  yet  it  may  be  extended  to  a  parisli  where  the  intent  of 

the  parties  doth  so  plainly  appear.  [Ante^  p.  228.] 

.  Ajid  now  common  recoveries  have  been  esteemed  as  com- 

A  recovery  may  "^^"  assurances.  Only  the  law  is  ndt  iSo  strict  in  them  as  for- 

be^ufferedofan  merly  it  was,  as  appears  in  Sir  Moyle  PincKs  case,  and  Dor- 

advowson.         mer's  case,  where  it  was  jsuffered  of  an  advowson. 

.     2  Wils.  116. 
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Pridgeon's  Case.  (  C.253.  ) 

The  plaintiff  sets  forth,  that  he  was  seised  in  fee  of  the  ad-   in  quare  impe- 
vowson,  and  presented  A,  ^  who  took  another  benefice,  and  *'^  ^^  patron 
so  the  church  became  void  per  acceptcttionem  alterius  bene^  J^oidance^by 
Jicii;  and  the  defendant  demurred,  because  he  doth  not  shew  accepting  a 
the  value  of  the  second  benefice,  nor  that  there  was  cure  of  second  benefice: 
souls  belonging  to  it.  foJ^wrtTs^ 

And  resolved /7^  Ctintfm,  that  he  need  not,  the  plaintiff  lu  value,  or  that 
himself  bein^  rightful  patron ;    but  otherwise  it  is,  if  the  it  had  a  cure  of 
*  plaintiff  did  go  to  intitle  himself  by  a  lapse,  there  he  ought  [  ♦  242     ] 
to  shew  these  particulars,  that  it  might  appear  to  be  a  ces- 
sion within  the  statute  [^l  Hen.  8,  c.  13,]  that  the  patron  where  At^'in. 

ought  to  take  notice  of.  tiff  entities  him- 

But  to  the  patron  it  is  sufficient,  that  the  benefice  be  void ;  ^^^^Y  ^v^ 
and  although  the  second  benefice  be  but  of  the  value  of  20*.  a^dam*.  "* 
per  annum,  yet  the  patron  may  take  notice  of  it,  if  he  will;   Thepatronmoy 
but  he  is  not  bound  to  take  notice  of  it,  according  to  Hoi"  ^^e  notice  of 
land's  case,  1  Co.  (a).     And  if  issue  be  taken  on  vacavUper  ^uTrfUy^whCTe 
cessionem,  yet  if  it  be  found  qiwd  vacavit  per  mortem,  it  is  he  is  not  bound 
for  .the  plaintiff,  if  he  be  patron,  according  to  1  Inst.  282.  todo8o.^n<«,p. 
And  so  the  demurrer  was  over-ruled.  946  ^n.  utedit. 

upon  issue  taken  on  vaeamt  per  ceaskmem,  a  verdict  finding  quod  vacavit  per  mortem  is  for  the  plaintiff. 

(a)  The  patron  is  bound  to  notice  it  Shuiey.Higden,  1^51-2,     But  the  value 

when  the  case  is  within  stat  21  Hen.  S,  of  the  second  benefice  is  immateriaL 

c.  13,  t;  e.  when  the  first  benefice  is  of  Ibid,  and  Vaugh.  131. 
the  «iilue  of  8/.  or  more,  per  ann.  Ante, 

Harrington  v.  Lee.  (  C.  254.  ) 

S,  C,  ante,  p.  220,  234. 

Now  the  Court  gave  judgment  und  voce  for  the  defendant;    Indebitatus  a»- 
there  being  two  cases  cited  by  Serjeant  JVeston  in  the  point,  ««»?»»'  "pon  »« 
Martin   v.   Delvo{b),  Trin.  20  (^2)  Car.   2.    Rot.   1558,  f.Ta'JIIedbrAe 
(1588),  in  B.  R.  and  another  between  fFebby.  TybeU{c),  Cro.  statute  of  Lims. 
Car.  245.  And  Justice  Atkins  cited  Jones,  401,  for  they  all  J^**®![®,*  ®*™ 
held,  that  when  an  account  is  stated,  there  is  the  end  of  the  ^'^eount^suJ- 
account,  and  then  an  indebitatus  computasset  will  lie;  which  ed  is  suffered 
wiU  not  before  the  account  stated,  because  allowances  are  to  ^  ^  ^^  ^^  * 
be  made  for  charges  and  casualties  {d) ;  but  they  did  incline,  betwcen^w- 
that  if  an  account  was  stated,  and  reduced  to  a  certain  sum,  ties,  it  agaui  be- 
yet  if  there  were  farther  dealings  betwixt  the  parties,  and  *»*"«•  P"*  o^«» 
that  sum  was  to  run  on  in  account,  then  that  was  part  of  the  J^?a).^rJ"vin. 
account  current,  and  an  action  of  account  would  lie;  and  109,  no,  and 

notes  to  Webber 
V    TitfUl    2 
(a)  And  is ''slipped  outof  the  statute         (b)  S.  C,  1  Mod.  70.    1  Vent  89.  1  g^und.  124.   18 

again."    Per  North,  C.  J.    1  Mod.  270.      Lev.  298.  yg,^  j^^,^  280. 

Ante,  p.  229,  233.    An  account  of  the  (c)  Quare,  Webber  v.  TiviU,  dted  in  ^  £den  169. 


ulebate,  in  which  the  exception  in  the 

Stat  respecthig  merchants'  accounts  was  (d)  See  1  Salk.  9.  12  Mod.  517.  Scott 

suggested,  is  to  be  found-in  2  vol  p.  100  v.  Mackintosh,  2  Camp.  238.     Tomkins 

of  the  Proceedings  of  the  House  of  Com-  v.  WUtehire,  1  Marsb.  1 15. 5.  C.  5  Taunt 

mons  in  1620  and  1621,  published  from  431. 

MSS.  at  Oxford  in  1766. 
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notwithstanding  Atkins  and  Scrogss  doubted  at  first,  yet 
now  they  were  clear  of  opinion  for  the  defendant. 


(  C»  366.  )  Sir  John  Masham  v.  Goodere^ 

When  a  leate  Trial  at  bar  for  Heythorp  in  Oxfordshire. 
to'^Sd  S^  Resolved,  that  when  a  lease  for  years  is  made,  reserving  a 
non-payment  of  F^nt,  and  for  non-pa3rment  that  the  lease  shall  be  void,  me 
reni^  an  aGtuai  lease  Is  not  Void  by  non-pa3rment  without  an  actual  demand ; 
il^*to^a^^t  ^^^»?  *  ^}  |8  not  properly  due  till  it  is  demanded ;  but 
Aiuerf  if  it  is  to  Otherwise  it  is  if  it  be  to  be  void  for  non-payment  of  a  sum 

be  void  on  non-  in  groSS  (tf)» 

WT"V^  ft  was  likewise  held,  that  if  a  disseisor  be  iii  quiet  posses- 
When  a  dif*  ^^^  ^^^  many  years,  and  then  the  disseisee  enters,  and  the 
r  *  243  1  diMeisor  continues  the  possession,  and  dies  any  time  with^ 
•eiBor,  who  haa  fii'e  years,  the  entry  of  the  disseisee  is  lawful  upon  the  heir 
long  bMn  in  within  the  statute ;  for  when  the  disseisee  enters,  and  the 
22J^2JJJ^^2!  disseisor  continues  the  possession,  this  is  a  new  disseisin,  and 
im  5  yoan  after  SO  It  is  Udies  quofies  the  disseisee  enters.  I  Inst.  288  a.  [liitt. 

an  entry  by  dis-  s.  4fl9,  430.] 

seisoe,  the  entry 

1^ not  tfliied-  9S      («)  ^„<^^  p.  24.  Post,  p.  414.  2  Mod.     dicioni,  pL  316.   Co.  LH.  201  b.  ll  Vin. 

Hen.  S,  c.  83<      264.  Bro.  Dcmaund.  pi.  19.   Ibid,  Con-      524. 


(  C.  256.  ) 


Taylor  y.  Btdall. 

S.  C.  2  Mod.  289,  and  see  Carter,  l82. 

A.  had  a  sister,  RiCHARD  Bei^l,  who  was  seised  in  fee  of  the  lands  in  qties- 
'^'^o  "*™^  tion,  had  a  sister  Mary,  who  married  Smith,  by  whom  she 
mm;  her  ^^  *  ^^  ^  ^^^f  Augustine  Smith,  the  lessor  of  the  plaintiiF:  and 
husband  dying,  that  husband  dying,  she  married  one  Robert  Wharton,  by 
she  "J^^ed  B.,  whom  she  had  issue  BeD  a  son,  and  Mary  a  daughter,  who 

hJdLsaTas^n   was  the  defendant. 

0.  and  A  R.  Bell  devised  his  lands  to  his  sister  till  her  son  Belt 

darter  D.  A.  should  attain  the  aige  of  twenty-one  years  j  tfnd  after  BeB 
sirter^twherson  ^^^^^^^  attain  the  age  of  twenty-one  years,  then  to  him  and 
c.  siiouid  attain  his  heirs ;  but  if  Bell  should  die  before  he  came  to  the  age 
the  age  of  21  of  twenty-ott6  years,  then  he  devised  the  lands  to  the  heirs 
toa'aS  h**'*'  of  the  body  of  Robert  Wharton ;  Bell  died  before  the  age  of 
heirs;  but  if  C.  tweuty-oue,  in  the  life  of  Robert  Wharton  (a), 
sbouiddie  before      In  tMs  ease  it  was  held  per  Curtam, 

1  •  That  Mary  by  this  devise  had  an  estate  for  t^sdr^  eer-* 
tain,  t.  er  for  so  many  years  as  Bell  did  want  of  tlie  age  of 
twenty-one;  and  this  term  for  years  did  not  determine  upon 
theageSfn^fn  *^^  death  of  BeD  (A);  and  <fenied  the  difference  taken  in 
the  Ufe  of  B.'  Borastcris  case,  3  Co.  20,  of  a  devise  to  executors  and  to 
mid,  that  a.*8  strangers ;  and  Serjeant  Nvdigate  cited  a  ease  in  the  Kind's 
2to  wf  h^r**  Bench,  where  this  point  wrfs  settled  in  ff  special  verdict. 


he  came  df  age, 
then  he  detised 
to  (he  heirs  q{ 
the  body  of  B. 
C.  died  befbr6 


(«^  The  elM^afofy  detla^,  aoeordkig 
tolML  Rep.  waa  *<Co  diehekkof  fliv 
boiy  of  R.  WhaMon,  and  fo  tMr  heira 
for  ever,  <u  theu  should  altam  ihgir  f^ 
specHvt  age*  </ 31  years,'*      And  see 


Garter,  182. 

^»)  LmmOt  ▼.  Hskmien,  3  9*  Whm 
176,/  anA  other  casi^dledfrifr  D«v  ▼.  Vtt^ 
dbnAM% Wilke,  861/ If.  SMidSM. 
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And  nolwithilaiidiiia  Bell  died  hehee  the  age  of  twenty Kne  took  atennof 
years,  yet  after  his  death  the  mother  was  only  a  tennor  &>t  7f^  ^^  ^^f^ 

•'^i  ^•ij  ^  "^  viae,  which  did 

years,  and  was  not  in  by  descent.  not  cease  by  the 

But  it  was  agreed,  that  if  the  devise  had  been  to  Bell,  death  of  her  soa 
when  he  came  to  twenty-one  years,  and  no  deyiae  made  to  his  ^*  -  ^^  ^*  *^^ 
mother,  that  then  in  the  mean  time  she  had  been  in  by  de«  hnm(^di^td}fin 

scent.   [1  Leon.  101.]  Intercft  upon 

S.  It  was  held  in  this  case,  that  Bell  had  an  estate  ▼e*^^''.^^^'^^ 
in  him  upon  the  death  of  the  devisor ;  and  it  did  not  expect  ei^U^miiwm 
in  contingency  till  he  came  to  the  a^e  of  twenty-one  years;  his  coming  of 
for,  though  the  words  are,  ^^  After  he  comes  to  the  age  of  ^/  ^^^  ^^ 
twenty-one  years,  to  him  and  his  heirs,'*  yet  his  interest  rests  hdnof  B.?body 
presendy,  but  the  possession  mast  expect  till  that  time ;  and  wai  eMcutory, 
compared  it  to  Boroiion's  case,  8  Co.  SI,  where  it  is  said,  ftnd  becamo 
that  ''when**  and  ^'tben"  are  demonstrations  of  time  when  ^"^  c!be. 
the  remainder  shall  come  into  possession}  and  not  when  it  fore  b.;  and  that 

shall  vest  (c).  D.  took  by  de- 

*3*  The  third  question  was,  whether  or  no  this  devise  to  [  *  244   ] 
the  heirs  of  the  body  of  Robert  was  void.  Bell  dying  in  the  scent  the  fee 
Bfe  of  Robert,  and  so  there  was  no  heir  of  his  body  to  take  ?  ^Wc^^hadyested 

•       ^  E.  •       ^  •  in  ner  brotner. 

quia  nan  est  fueres  tnventts. 

And  it  was  urse^  by  Nudigaie,  that  it  being  in  a  wHI,  heirs 
of  the  body  mignt  be  a  good  dcscriptio  perwfUB  to  design 
the  heir  apparent  of  Robert  (I),  thou^  in  strictness  of  law  (i)Pot«,p.458, 
there  couki  be  no  heir  in  the  life  of  toe  ancestor;  and  cited  ^^^' 
Style,  240.  Ow.24«. 

^ut  that  notion  was  utterly  denied  by  the  Court;  and 
they  held,  that  devise  to  the  heirs  of  the  body  of  Robert  was 
an  executory  devise,  and  did  rest  in  contingency  during  the 
life  of  Robert  and  Bell,  whilst  he  was  under  the  age  of  twen- 
ty-one years;  and  then  Bell  dyin^  under  that  a^,  and  in  the 
life  of  Kobert,  there  could  be  no  heir  of  the  body  of  Robert 
to  take,  and  so  tljiat  devise  was  void. 

jScrcmr^  cited  the  case  of  Snow  and  Cutler  (^)s  19  Car*   (2)iSLaiLeT. 
B.  R.  whece  it  was  held,  that  an  executory  devise  need  not  }^  ^sSTIia. 
vest,  as  a  remainder  must,  eo  mtante  that  the  particular  es- 
tate determines ;  but  that  the  law  would  suppogrt  it  without 
a  particular  estate,  and  expect  till  it  could  take  [effect], 

iBut  «VorM answered,  that  then  there  must  be  an  apparent  8  Thier,  it^, 
intent  of  the  devisor,  that  it  shall  not  [t;esl]  till  a  certain  time,  ^^^' 
notwithstandiny  the  particular  estate  determines;  andthathe 
said  was  the  case  of  Smw  and  CuUer;  §ox  there  the  devise 
waste  the  heir  of  J.  S.  when  he  comes  to  the  age  of  fourteen 

But  if  there  be  no  such  apparent  intent,,  it  must  stand  and 
&II  by  the  rules  of  law. 

And  m  this  case  the  Court  incUned  for  the  defendant;  be- 
cause they  saida  this  executory  devise  to  the  heirs  of  the 
body  of  Robert  waa  but  eontingeat,  Robert  being  living,,  and 

'  fy\  See  IKurr.  tl9,W.  I W.  BL  519.  WlUei,  SSS.  SBnKftBIng.  111.  Ptanie 
Bb.  bev.  p.  »4S,  ru^cdit 
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.    '  Bell  dyingin  the  life  ofRobert,  it  was  become  void;  and  their 

this  fee  that  was  in  Bell,  determinable  upon  a  contingency, 
was  now  become  absolute;  because  the  executory  devise  was 
become  void,  for  the  sake  of  which  it  was  determinable;,  and 
the  heir  shall  take  no  advantage  by  it,  though  this  executory 
devise  be  void  (d). 
Devise  to  an  in-      And  ^orth  Said,  that  a  devise  to  an  infant  en  ventre  sa  mere 
tinxen  ventre  9a  was  formerly  held  void,  for  that  the  infant  not  being  bom, 
p^?  c  3^ b    ^^^^  ^*^  ^®  person  to  take :  but  at  this  day  it  is  held  good ; 
'    '        *   because  the  law  shall  intend,  that  the  devisor  did  intend  it 
to  him  when  he  should  be  bom ;  so  that  it  works  in  the  na- 
ture of  an  executory  devise ;  and  where  it  appears,  that  the 
[    ♦  245  ]  testator  did  not  intend  it  to  be  executed  *  presently,  there  it 

shall  wait ;  and  that  shall  be  supposed  the  intent  of  the  tes- 
tator in  this  case  {e).  \By  the  opinion  of  the  whole  Court y  judg- 
ment was  given  for  the  defendant.  2  Mod.  293.] 


(d)  According  to  2  Mod.  292,  the 
Court  is  represented  to  have  said  that 
upon  the  death  of  Bell  without  issue  the 
defendant  was  his  heir  and  luul  a  good 
title,  if  not  as  heir  at  law,  yet  she  might 
take  by  way  of  executory  devise  as  heir 
of  the  body  of  her  father.  The  case  has 
been  ttiereifore  considered  as  an  authority 
for  extending  an  executory  devise  twen- 
ty-one years  beyond  a  life  in  being;  for 
there  could  be  no  heir  of  the  body  of  R. 
Wharton  till  his  death,  and  the  estate  was 
not  to  vest  in  such  heir  till  the' age  of 
twenty-ooe.  See  ante,  note  (a).  Fearne 
Ex.  Dev.  432-3.  7th  edit.  Stephens  ▼. 
Stephens,  C.  T.  Talb.  228 ;  and  the  re- 
marks of  Ld.  Hardw.  in  LoveU  v.  Lovell, 


1  Atkins,  12.  Mr.  Hargrave  observes 
upon  it  ^at  "  it  was  a  decision  by  the 
Com.  Pleas  while  Lord  North  was  Chief 
Justice,  and  he  concurred  in  it ;  and  I 
know  not  how  entirely  to  reconcile  it 
with  the  strong  part  he  afterwards  took 
against  the  executory  trust  of  a  term  of 
ye»rs  in  the  great  case  of  the  Duke  of 
Norfolk,  except  that  distinctions  between 
inheritance  and  terms  of  years  were  relied 
upon  in  a  great  degree.'*  2  Harg.  Juri- 
dical Arg.  p.  36. 

(«)  Ace.  Cliapman  v.  Blisset,  C.  T. 
Talb.  145.  Gulliver  v.  Wickett,  1  Wils. 
106.  Fonbl.  Treat  Eq.  B.  2,  ch.  3,  §  6, 
note  (J);  and  see  2  Harg.  Jurid.  Arg. 
p.  110-1-2. 


(  C.  257.  ) 


More  v,  Pitt. 

% 

S.  a  2  Mod.  287.  T.  Jo.  153.  1  Vent.  359.  Skin.  28.  2  Show.  153. 


Semb.  asur-    A    COPYHOLDER  for  Ufe  in  possession;    one   Thomburgh 
render  by  a        was  copyholder  for  life  in  reversion,  according  to  the  cus- 

dis^seut^Yord  *  *^"^  ^^  *^®  ^^^^  5  ^^  Corbett  was  lord  of  the  manor  by 
ofa  manor,  oi  disseisin.  Thomburgh  makes  a  letter  of  attorney  to  sur- 
faciendam  inde  render  his  estate  to  the  lord  of  the  manor,  or  his  steward  for 
voiuntatem  suam  ^j^^  ^^^  heins,  odfaciendam  inde  voluntafem  suam;  and 

operates  asan^~.  /»°t  i»  -iii      rrri 

extinguishment;  Corbctt  afterwards  grants  this  estate  surrendered  by  Ihom- 
and  a  voluntary  burgh  to  J.  S.  for  his  life;  afterwards  the  king  being  restor- 
Spyhoid^by  the  ®^»  *"^  *^^®  manor  belonging  to  the  bishop  of  Worcester, 
disseisor  is  Toid  Morley  the  bishop  grants  it  to  the  defendant ;  and  the  plain- 
against  the  dis-   tiff,  claims  Under  Thomburgh  that  made    the  surrender, 

seisee.  Adisseis-  ^^^  ^  jj^- 

or  lord  may  take        r     ^i  •    "^  ».  i     n     i        i 

a  surrender  to  an      ^^  this  case  it  was  held  clearly, 

v&e,  but  he  can-  1.  That  a  disseisor,  lord  of  a  manor,  may  take  a  surrender 
mnt^aTiu^r  ^  "®® '  bccause  there  he  is  but  a  conduit  pipe  to  pass  the 
estate than^hat  estate  through,  and  takes  nothing  by  way  of  interest;  tod 
was  m  being  therefore  without  question  if  a  copynolder  in  fee  surrenders 
^^®"-  to  the  use  of  another  in  fee  to  a  disseisor  lord,  this  is  very 
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good:  and  so  a  copyholder  for  life  may  surrender  to  the  use  i  Roll.  503.  4 
of  another  for  the  life  of  the  surrenderor,  and  this  is  good,  ^?-  ^*'  ^?"J; . 
thougli  it  be  to  a  disseisor  lord;  because  here  is  no  prejudice  Hargr.^^o.  Lit.* 
to  the  ri^ht&l  lord  in  neither  of  these  cases :   but  if  B,  a  58  b.  note  (5). 
copyholdeif  for  life,  surrenders  to  the  use  of  C.  for  the  life 
of  C.  to  the  disseisor  lord,  and  he  grants  this  accordingly, 
this  will  not  be  good ;  for  the  disseisor  cannot  create  any  new 
estate  from  what  was  in  being  before. 

But'  the  question  was  in  this  case,  that  although  a  copy- 
holder for  life  cannot  surrender  to  the  disseisor  lord,  so  as 
to  enable  him  to  grant  an  estate  to  another  for  life,  yet  here, 
when  the  copyholder  for  Ufe  surrenders  to  the  disseisor.lord 
adfaciendamvoluntatem  suam,  the  question  is,  whether  or 
no  this  shall  not  amoimt  to  an  extinguishment  of  the  copy- 
holder's estate? 

And  the  Court  inclined,  that  a  copyholder,  who  hath  but  a 
customary  interest,  might  well  extinguish  that  interest  by 
his  surrender  to  the  lord  for  the  time  being,  though  he  were 
a  disseisor:  for  Atkins  said,  he  took  it  for  a  ryle,  that  a  dis-    a  disseisor  lord 
seisor  loril  might  do  any  act  that  the  rightful  *  lord  might,  [   *  246    ] 
if  it  did  not  tend  to  the  prejudice  of  the  rightful  lord;  but  may  do  any  act 
whatsoever  acts  did  tend  to  the  prejudice  of  the  rightfullord  ^^ch  the  right- 
were  void;  and  the  difference  taken  in  Cro.  Car.  205,  betwixt  [^dl^^Mt^tend 
a  surrender  made  by  a  copyholder  in  fee  and  for  Ufe.  to  prejudice  the 

But  Jforih  seemed  to  incline,  that  if  B.  a  copyholder  for  rightful  lord. 
life,  should  surrender  to  a  disseisor  lord  to  the  use  of  C.  for  f 7n^^2a^'  ' 
the  life  of  B.  that  this  might  be  well  enough ;  because  that 
C.  would  be  in  of  the  old  estate ;  but  when  B.  surrenders  to 
the  use  of  C.  generally,  the  old  estate  is  gone  upon  the  sur« 
render;  and  if  the  lord  grant  to  C.  this  is  not  the  old  estate, 
but  an  estate  for  the  Ufe  of  C.  14  H.  7, 4. 

But  Maynard  did  object,  that  there  could  be  no  disseisoj  Semh.  the  pos- 
as  to  the  copyhold  estates,  so  long  as  the  copyholders  were  *®*°?"i^*^*^®.ii 
in  possession;  for  he  said,  it  was  Littletons  case,  that  if  not  prcvent^c 
there  be  lessee  for  life  oit^ears,  the  lessor  cannot  be  disseised  lord  from  being 
of  the  reversion,  so  long  as  the  lessees  keep  their  possession,  disseised,  ivent. 
no  not  although  the  lessees  do  attorn,  or  pay  their  rents  to  ^  j^'^^  324.  4 
another,  and  then,  if  there  were  no  disseisor,  as  to  this  copy-  to.  24.  1  Rep. 
hold  estate,  the  surrender  would  be  void.  CkvdMgV* 

But  Scroggs  said,  to  what  purpose  then  are  all  those  cases  3^*  *  ^'' 
put  of  surrenders  made  to,  and  grants  .made  by,  lords,  of 
.  manors  by  disseisin?    Adjoumatur.' 

And  Jforth  said,  that  copyholds  in  manors  were  stiled  in 
the office  by  the  name  of  demesnes  (a). 

(a)  Although  the  opinion  of  the  Court  be  benefited  and  not  injured  by  the  ez- 

in  this  case  is  diflTerently  reported,  yet  tinguishroent  of  the  copyhold ;    for  it 

Mr.  Watkins  is  favourable  to  the  incti-  would  then  go  along  with  the  manor  and 

nation  of  the  Court  as  reported  by  Free-  be  recovered  as  part  of  it  on  the  manor 

man  on  the  question  of  extinguishment  beingf recovered."  Watk.  Copyh.  p.  1 19,  '  ' 

"  The  rightful  lord "  he  says  «  would  130,  2d  edit 
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(C.257b.) 

When  the  de-  Im  an  ftctioii  of  trespass^  Ac.  the  defendant  justifiet  hy  a  li* 
*^"* J*  J^  oence,  &c.  and  in  his  justification  agreea  in  time  with  the 
^^^e  dedar-  plaintiff's  declaration*  He  need  not  traverse  before  and  af* 
ation,  he  needs   ter.  Hob.  104.    But  then  the  plaintiff  may  vary  his  time. 

not  traverse  be- 

6re  and  after:  but  the  pUdntiHT  may  vary  hu  time.  Ante,  C.219.  Carth.  SSL 

(  C.  258.  )  MoNKE  V.  Barker. 

Ayernent  of  AssuifPSiT.  That  if  the  plaintiff  would  build  such  a  house 
performance  of  a  mtistontkUiter  ei  accommodate ^  the  defendant  did  promise  to 
con^tuApreee-  j|q^  ^  much  as  any  of  the  neighbouring  tenants  did  allow 

their  landlords^  &c.  and  he  avers,  that  he  did  build  it  torn 
substanHaliter  quam  any  of  the  neighbours  built  theirs,  and 
that  their  allowance  was  a  fourth  part  of  the  charge. 
Upon  turn  asntmpsit  a  verdict  was  for  the  plaintiff. 
*247  J  *  It  was  moved  in  arrest  of  judgment,  that  the  averment 
was  defective;  because  it  is,  that  it  was  as  substantial  as  any 
of  the^neighbonrs',  and  perhaps  none  of  theirs  were  substan- 
tial; but  he  ought  to  have  averred,  that  he  did  bu3&  it  sub* 
stantUUiter  et  aecommodeae;  et  semble  per  Curiam  q*  nest 
bone*    Sed  adtnsare  vobmt. 


(  C.  269.  )  Webster  v.  Bach. 

o>  C*  3  KchL  84& 

A  private  way  TRESPASS.  The  defendant  justified  by  a  prescription  for  a 
by  prescription  way  to  a  certain  close.  The  plaintiff  replied,  that  he  brought 
AaUnotbcl^d  ^  ^^^^  ^^  ^*y  along  that  way  that  grew  upon  another  close, 
for  the  purpose  And  the  defendant  demurred.  And  adjudged  against  hira ; 
of  carrying  hay,  for  if  a  man  hath  a  private  way  to  a  dose,  he  shall  not  in- 
3^.JXr     large  it  to  Other  purpoee.  (a). 

ckiie. 

(a)  A  private  carriage^waiy  from  A.     t  50.    ffotteU  t.  Kh^,  I  HodL  I9t. 
to  B.  cannot  be  used  ibr  the  purpose  of    LoKghtou  ▼.   Wvd,  I^itw;  111-S.   19 
going  from  A.  to  C,  although  B.  adjoins     Yiner,  283. 
C.  and  Bee  in  the  way  to  it  1  RoL  391, 

(  C.  260. )  Ha&wood  v.  Helyard. 

4^.C.  8Kebl.S4S;  andSMod.  S6S,  diftrendy  reportai. 

Debt  on  bond  Debt  upou  a  bond.    The  condition  was,  to  give  notice,  if  be 

conditioned  to  g^ij  g^^h  land,  to  the  obligee.    The  defendant  pleaded,  that 

fJ^Tp'iea'  he  gave  notic;  secundum  formam  et  effecium^  eonditionis. 

that  defendant  And  it  was  held  to  be  a  bad  plea;  for  he  ought  to  shew  how 

gave  notice  ac-  j^g  g^ve  notice,  that  the  Court  may  judece,  whether  or  no  it 

cordtng  to  the  °  j.      '       .%  ^.^  "^  V     ^  i       •■         •»• 

ybrm  md  ^eet    were,  accordmg  to  the  condition ;  as  when  a  man  pleads  a  diS"' 
rfth$  condition,  charge.    Hob.  296*  Cro^Car.  19» 

held  bad  for  not 

•hewing  haw  he  ^urt  iL     1  Lev.  Hi,  JfUe^  p.  88. 
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Mills  v,  WaiaHx.  (  C*  261.  ) 

&  C.  WeOM  ▼.  ,Wright,  2  Mod.  285. 

Dbbt  upon  a  bond  of  300/.  conditioned  that  if  he  do  not   A  bond,  with  m 

Eay  the  money  the  bond  shall  be  void.     Plaintiff  assigns  the  ^"^^^j?**  ^  ^ 
reach,  that  he  did  not  pay  the  money.     Defendant  demurs,  not^y^e 
Weston  pro  def  cited  39  H.  6, 9.  Chief  Justice: — The  other  QioQey,thebon4 
.'authorities  are  e  conira.  BarreU  cited  e  contra^  Trin.  14.  Car.  "Jj^P  ^  ^w» 
2.  B.  R.  Rot.  1786,  Thurland  in  fFren  mdJfbop{a).  Chief  21^,^^'" 
Justice: — If  the  condition  were,  "  The  condition  of  this  obli*  TMonpaymnu 
gation  is  such,  th&t  then  this  bond  shall  be  void, "  the  bond  9f  the  money, 
were  ffood.  Cro.  Car.  77.  SolvendC  to  the  obUffor,  1  Roll.  409, 
that  the  condition  is  void,  and  the  bond  good,  and  so  it  shall 
be  interpreted  according  to  the  mind  of  the  parties,  that  the 
condition  is  absurd.    Judgment  fro  quer  (A). 

(a)  S,  C.  Fenum  y.  Alsop,  1  Sid.  105.  (ft)  1  Saiind.  66,  note  (2).  2SaIk.  46^ 

1  Lot.  77.  Bache  v.  Proetor,  DougU  884. 

^ —  [    248    ] 

May  v.  WoonwAKp.  (  C.  262.  ) 

A.  AND  B.  covenant  with  C.  for  themselves  and  every  of  them,  a.  and  B.  coTe- 
that  if  they  renew  such  a  lease,  they  will  assign  Ae  term  to  n«nt  «forthem- 
C.  A.  dies,  and  the  covenant  being  broken,  C.  sues  the  ex-  J!!^7*them"*^to 

eCUtorofA.      ^    ^  Wglgnaterm, 

Obf.  That  this  is  a  joint  covenant^  and  so  ought  to  survive  in  *«••  ^^  *»  »J<^* 
chargetoB.  Cur'^It  is  joint  and  several,  "for  every  of  them"  ^^^^I^^*"" 
is  as  much  as  "  for  each  of  them,  '*  and  so  the  party  hath  survivor  or  exe- 
election  to  sue  either  the  executor  or  the  survivor*  5  Ca»  19.  ^^^  o^  *«  d«- 
Jua  pTQ  quer\     Bosses  case,  Bulat*  2  Brownl.  ^^^  "*y  ^ 

Brittane  v.  Charnock.  /  Q^  263.  ) 

S,C.  S  Mod.  286. 


Dbbt  against  an  heir,  who  pleads  Mieiuper  dUcent.  A.dev]8eskndf 

Upon  a  special  verdict  the  jury  find,  that  Charnock  did  ^  *^»  ?«' 
devise  lands  to  his  eldest  son,  within  four  years  after  his  ^*^"  JjJ^ 
death,  paying  to  his  daughter  SO/.    Twi>  questions  were  paying  to  Ua  ' 

BUlde :  daughter  SOiL" 

1.  Whither  these  lands  should  go  during  the  first  fcur  ^^l^ 
years?  and  for  that  the  Court  seemed  to  incline,  that  they  ezecutonfortfae 
should  go  to  his  executors.  [Fid.  a  Mod.  286.]  *  y«*^  and  the 

*.  Whether  the  hehr  should  have  these  lands  by  descent,  J^^fa^n^^ 
or  by  devise  as  a  purchaser?  and  for  this  point  the  Court  in-  by  descent 
clined,  that  the  heir  was  not  in  by  descent,  but  as  a  purcha- 
ser ;  because  the  estate  was  clogged  with  the  payment  of  the 
30/.  Cro.  Car.  161  (a). 

But  they  seemed  to  take  this  rule,  that  wheresoever  the 

(«)  Aoc  Pyhu  V.  Mitford,  pott,  p.  14.  Ltmgky  v.  Sneyd,  3  Brod.  ft  Btng. 

372.     Bui  the  law  ia  otheffwiM  now,  S43.     And  with  respect  to  what  shall  b« 

aad  €tVfimU  case  (do.  Cas.  161)  hM  assoU  by  deaoant,  see,  genersUy,  Serjeant 

heeaoTanaled.  eimlny.amUk,  ISalk.  WilUams's  note  to  Jir^^etM  r.  Morton, 


Ml.  Cftcy^v.  L$mut,  SIAMil.ft8il.      9SaiiBd.Sdl  Harg.Co.  Lit  12b.n.(8). 
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lif "th^L^rd  Pdget'scaBe.MooT,  194.  1  Co.  15^.  1  Leon.  194; 
no  use  did  rise  there,  because  the  consideration  of  payment 
of  his  d^bts  was  executory,  and  was  no  present  considera- 
tion.    Fide  Cro.  Eliz.  378.  6  Co.  15. 

3.  The  consideration  of  a  pepper-corn  is  of  no  value  to 

raise  an  use ;  and  therefore  if  an  infant  make  a  lease,  render- 

inea  pepper-corn,  it  is  a  void  lease.  43  Ed.  3.  Fitz.  Entr.  S6. 

But  as  to  this  point  all  the  Court,  except  North,  C.  J., 

did  incline,  that  this  lease  did  operate  by  the  statute. 

For,  as  to  the  first  objection,  they  said,  it  had  been  often  ad- 
's tbtt  67S.       judged,  that,  though  there  were  not  the  words  **  bargain  and 

sell,'*  yet  it  would  operate  by  way  of  use,  there  being  a  suf- 
ficient consideration.  8  Co.  93. 

2.  As  to  the  second  objection,  they  held,  that  though  this 

rent  was  to  be  paid  futurely,  yet  it  was  a  present  duty ;  and 

the  obligation  to  pay  it  was  present,  for  **  yielding  and  paying** 

[   ^  25t    ]  makes  a  covenant.  And  North  said,  that  where  *  things  are 

done  in  the  same  instant,  they  would  transpose  them,  and 

suppose  a  precedency,  it  being  to  support  common  assur* 

JiU€f  f.  s&       ances ;  and  so  they  might  suppose  the  covenant  to  pay  the 

rent  to  precede  the  raising  of  the  use,  and  then  the  consider- 
ation would  be  executed. 
A  lease  andie-      And  North  said,  he  had  known  it  ruled  several  times,  that 
Sr  "*H**^*"  *  lease  and  release  in  the  same  deed  was  a  good  conveyance, 
and  prToritrof   ^^^  Priority  should  be  supposed  (a). 

the  lease  is  pre-  3.  As  to  the  third  they  all  held,  that  the  value  of  the  con- 
•™**-  ,  ,  sideration  was  not  material:  for  it  is  usual,  if  an  estate  be  of 
die  considcra-  *^®  value  of  1000/.  per  annum,  to  make  5s.  the  consideration 
tion  to  raise  an  in  a  bargain  and  sale  for  a  year ;  and  by  Porter* s  case,  1  Co. 
iM,  it  not  mate-  g4^  a  penny  is  sufiicient  to  alter  the  use  of  a  feoffinent,  and 
Tr.ofEq!Vs9.  ^  causc  the  feoffec  to  be  seised  to  his  own  use;  and  so  in 
s  Atk.  148/      the  case  of  Sutton's  Hospital,  10  Co.  34. 

Lease  of  in-  And  as  to  the  lease  of  an  infant,  reserving  a  pepper-corn,  that 
fcnt,  withapep-  ghall  be  a  void  lease,  because  it  appears  to  the  Court,  that 
p^corn  rent,     fj^^Ye  is  no  proportionable  consideration  (A). 

And  North  said,  that  if  there  had  appeared  any  intent  of 
J^H^k,^^  the  parties^  that  it  should  operate  by  way  of  use,  he  should 
iMi2.6Bast,io«!  not  have  doubted  of  the  case,  but  the  intent  ought  to  appear; 
(1)  s.  ccart  and  he  said,  in  the  case  of  Garnish  v.  fFenitvorth{l),  tried 
PwJ  368  0  hefore  the  Lord  Chief  Justice  Bridgman,  a  conveyance  was 
470.*  ^'      "  '  endeavoured  to  be  set  up  by  a  covenant  to  stand  seised,  by 

reason  that  the  party  was  related  to  him  that  made  it,  thougn 
it  were  nine  degrees  o£P;  and  Bridgman  said  in  that  case,  it 
were  worthy  (^  consideration,  whether  the  use  should  rise, 
because  the  party  that  made  it  did  not  know  of  the  relation, 
and  so  ooula  not  intend  it.  But  that  point  was  not  deter- 
mined, because  upon  examination  it  appeared,  that  there  was 
no- relation  in  the  case. 

« 

(a)  And  probably  the  conveyance  (5)  But  see  ZiocicA  y.  I^vseiix,  SBinr. 

would  be  supported,  although  the  release  1 806,  and  die  auAoiitiet  oolieeted  In  Bic. 

'  were  in  &et  exeeuted  before  the  lease,  Ab.  Leases,  (B).   S  Prest  Convey^  S40. 

and  the  latter  were  made  to  hold  Jham  Watkins.  Cony.  163,  ithedit    JnU,  p. 

tht  day  of  the  daU,    See  S  Prest  Con-  139, 140. 

^  Tcy.  p.  668-4,  386-7. 


And  in  the  case  of  Bigby  and  Smith,  Cro.  Car.  529, 
though  th^e  express  oonsideraliion  be  natural  love  to  his  child- 
ren, yet  the  party  being  fais  brother,  to  whom  the  convey- 
^mse  was  niada,  md  part  of  the  consideration  being  to  setde 
Idb  lands  in  his  blood,  though  that  particular  relation  was  not 
named,  it  was  well  eiK>ugh,  becaidse  it  .seemed  to  be  pointed 
at-  Fide7Cfi.39. 

And  they  said^  ^hat  the  v^ry  tenure  was  sufficient io/change   7eniwea><»0<i 
avi  use,  or  at  least  to  keep  it  from  resulting ;  and  therefore^  if  ^^S^*^^'" 
a  lease  be  made  without  consideration,  or  reservation  of  rent,  k«ep«nnseftoii 
the  use  shall  not  result^  ae  it  shaH  in  case  of  a  feoffinent,  be-  nesuidos.  Bro. 
cause  there  is  no  tenure.  rf**?D.  p^' 

And  Wyndham  said,  that  althov^  it  miffht  not  be  a  con-  1 534^5*6. 
sideration  to  raise  ^m  use  of  a  freehold,  where  the  deed  is 
*  to  he  enr^oUed,  because  by  the  statute  it  is  to  be  a  valuable  [  *  9^2   J 
consideration^  yet  it  might  serveinx^aseof  a  leasefor  year^^c). 

And  whereas  it  was  ^objected^  that  it  ought  to  be  money 
for  the  consideration,  it  was  si^d^  though  it  shoujid  not  p^isB  Pp9t,  p.  91^8. 
by  bargain  and  sale,  yet  the  use  might  rise  by  a  covenant  to 
ptand  seised  well  enough. 

And  North  said,  that  if  the  truth  of  thi^  case  had  beein 
found,  there  would  have  been  no  question  in  it;  for  this  re-  Poit,  p.  S44. 
covery  was  to  support  a  mortgage,  though  it  was  not  so 
found,  and  that  would  have  been  a  sufficient  consideration* 

And  N43rth  s^,  that  this  conveyance  by  lease  and  release 
was  first  invented  by  Sir  Francis  More,  for  formerly  they  2  Bi.  Coin,  ss^* 
used  to  make  a  lease,  and  the  lessee  used  to  go  and  enter, 
and  the  same  day  they  made  the  release. 

Another  point  was  stirred,  viz.  that  in  case  there  were  no    A  recovery  by 
good  tenant  to  the  Prcscipe,  yet  he  in  remainder  being  heir  ^^^ »» tail, 
to  the  tenant  in  tail,  should  he  £Stopped,  according  to  the  J^Ham  to  S^  - 
opinion  of  Plow.  Mmnxeirs  case;  but  that  opinion  of  Plow.  Precipe,  wiii 
was  denied  by  the  Coiurt,  aocording  to  3  Co.  6;  for  if  tlnit  wtopaji  who 
were  law,  then  there  need  never  be  any  Jawi^  tenant  to  the  J«!^,^b^^ 
Pr4Bcipe,  which  the  law  requires;  because  by  the  judgmc^  the  iwue  la  iaU 
the  tenantis  tpbe  turned  out  of  possession;  and  thojughall  are  <>'  remaizMbr- 
festopped  that  claim  under  the  parties  to  the  recovery,  j^X  ™^°' 
the  issue  in  tail  and  the  remainder  are  not,  because  they 
claim  paramount  from  the  donor  {d\ 

Another  point  was,  here  being  a  special  conclusion  (.1)   <i)  Bee  ike 
made,  whether  the  Judges  should  be  boimd  by  this  special  ^  **  ^^^ 
conclusion  of  the  verdict ;  for  it  was  held  in  the  ^se  of  Lam  wjietfaer  4fae 
V.  Cooper,  Moor*s  reports,  that  they  should  not ;  but  it  is  Court  be  bouad 
said,  and  so  held,  that  since  that  the  law  had  been  held  con-  ^nc?u«lontf  a 
trary.  5  Co.  95.  «  RoU.  70L  wdktT  Com! 

(c)  **  AHlioa^  the  creation  of  a  par-  sideration  in  money  or  money's  worth.**  35''  j  g^^ij^^  249] 

ticttlar  estate,  orofatenure^  implies  a  2  Prest.  Conv.  p.  374. 
consideration,  and  will  prevent  annse         {d)  On  the  effect  of  a  recovery  as  an 

fromresultingby  application  of  law;  yet  est^pel,  see  Pigolt,  p.  31-7.    1  Prest. 

m  mere  bargain  and  sale  for  a  year,  or  Conv.p.  87-9.  J>o€s,Buhopof  Losnd^, 

any  otiier  particular  estate,  will  net^vaiae  ^  'New  Rep.  504. 
«r  create  ao  ua^,  jn  .t|#  «^nc»  of  S  ^QP' 

»4 
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(  C.  267.  )         Abbot  v.  Rugesley.     Trin.  29  Car.  2.  Rot.  1691- 

S,  a  2  Mod.  307. 

Whenthepiain-  IssuE  being  joined  Upon  not  guilty  in  battery  at  the  assizes 
tiff  demurs  to  a  at  Huntingdon,  the  defendant  pleaded  an  accord  without  al- 
lont.^Md  the*"*  ^^g^^^S  satisfaction;  to  which  the  plaintiff  demurred;  suid  the 
defendant, being  plea  being  Certified  upon  the  back  of  the  Po^^ea^'the-plain- 
ruled  to  join  in  tiff  gave  the  defendant  a  rule  to  join  in  demurrer ;  but  the  de- 
cs  to^do  kT  rtJe  fe'^dant  refusing,  the  plaintiff  entered  judgment,  and  took 
plaintiff  may  en-  the  defendant  in  execution. 

[  *  253  ]  ■  *  And  it  being  moved  by  Serjt.  Seise  to  set  aside  the 
ter  up  judgment  judgment  as  obtained  irregularly;  the  Court  held, 
BuiLNi.Pri.3U.  1,  That  the  defendant  refusing  to  join  in  demurrer,  the 
r«^,^&cr"fffere'd  plaintiff  might  lawfully  enter  up  his  judgment, 
at  Nisi  PHtu,  2.  That  he  that  offers  a  plea  puis  darrein  continuance', 
must  be  proved  at  the  Nisi  Prius,  ought  to  prove  it  there ;  for  unless  he  make 
theTuctee  may  *  ^*  appear  to  the  Judge  that  it  is  a  true  plea,  it  is  in  hkdiscre- 
refuse  to  allow  tion  whether  he  will  allow  it  or  not,  but  may  proceed  to  try 
it  Bull.  309.      the  cause  (a). 

WhwIthe^pieaU      ^'  That  if  the  plea  be  found  against  the  pleader,  it  is  per- 

found  against      Cmptorv. 

the  defendant,  -      4,  That  the  plaintiff  Cannot  reply  to  it  before  the  Judge  of 

i"ptrem"Z^^^^    Nisi  Prius. 

Bull.  310.  5.  That  the  plea  could  not  be  amended  here,  but  might,- 

The  plaintiff  during  the  assizes,  be  amended  before  the  judge  of  Nisi  Prius, 
itSr'SJj'"- ^^2  Cro.  2G1.  Yely.  180. 

Judge  of  Nu  Pri.  Bull.  309.  2  Mod.  307.  The  plea  is  not  amendable  except '  dliring  the  assises 
before  the  judge  of  M.  PrL    Bull.  309.    Sedvid.  Hartley  v.  Dixon,  2  Smidi  Hep.  659. 

■ 

(a)  The  judge  is  bound  to  receive  the      3  Term  Rep.  554.  1  Marsh.  70.  5  Taunt 
plea,  when  verified  on  oath.  2  Wils.  137.      333.  1  Stark.  62. 

(  C.  268.  )    .  Semb,  S.  C.  BaUard  v.  Oddey,  2  Mod.  307. 

A  bond  for  the  It  was  said  by  North,  Chief  Justice,  that,  if  a  man  takes  a 
?nte^tis°no?*^  ^^"^  legally  for  the  payment  of  lawful  interest,  but  afler- 
void',^bccause  wards  he*  doth  actually  take  more  than  the  legal  interest, 
theobiigeeafter-  this  doth  ndt  avoid  the  bond;  but  the  party  is  liable  to  an 
wards  takes  information  upon  the  statute  for  taking  more  than  the  sta- 
K^ie'to  an  in"  *^*®  allows  («).  Xnd  it  was  likewise  held,  that  if  a  scrivener, 
formation.  in  making  a  mortgage,  &c,  do,  through  mistake,  make  the 
Where  an  agree-  money  payable  sooner  than  it  ought  to  be,  or  reserve  more 
tuiurio'^^the  interest  than  ought  to  be,  this  will  not  make  it  void  within 
mutake'ofthe    the  Statute,  because  here  was  no  corrupt  agreement.  [2  RoL 

(a)  Ace.  4  Burr.  2253.    Dougl.  237.  {h)  Ace.  Cro.  Car.  501 »  and  Busk  v. 

3  Wils.  261.  3  Term  Rep.  538-9,  and  Buckingham^  2  Vent  82,  83."  Booth  ▼. 

Other  cases  died  in  note  (1)  to  Fgrral  v.  Cooke,  post,  p.  264,  and  cases  dted  in 

g^un,  1  Saund.  294.  22  Viner,  298. 

(  C.  269.  )  FtoYD's  Case. 

Tfrf.  «•<*,  p.  224. 

When  a  habeas  Serjeant  Scise  moved  for  a  habeas  corpus  for  Floyd. ' 
tenms  is  grant-      j^  ^^  held  by  JNoTth,  Chief  Justice,  that  if  it  were  a  habeas 
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corpus  ad  faciendum  et  recipiendum,  (which  is,  when  an  ac-  able  by  the 
tion  is  entered,  here  against  the  party,  and  is  to  bring  him  ^^w^^S JJ^^** 
up  hither  to  answer  it),  then  he  might  have  it  without  mo- 
tion. 

But  if  it  were  a  habeas  corpus  ad  subjiciendum,  (viz.  when  Fm2.  s  Roi.  3o7. 
a  party  is  committed  for  a  criminal  matter,  and  desires  to 
come  to  his  trial),  there  this  Court  cannot  grant  it,  because 
they  have  no  cognisance  of  criminal  matters.  - 

And  he  said,  tnat  a  habeas  corpus  cul  faciendum  etrecipien- 
dam,  when  the  party  is  in  prison,  is  the  same  thing  as  *  a  ca-  [  •  *  254    ] 
pias  is  when  the  party  is  at  large ;  for  it  is  only  to.  bring  him 
to  answer  to  that  action. 

But  Atkins  said,  that,  this  Court  might  grant  a  habeas  cor- 
pus ad  subjiciendum;  and  so  the  Court  dmered;  and  prece- 
dents were  ordered  to  be  searched. 

* 
Sir  Clement  Clerke  t?.  Child  of  Northwich.  (  C.  270.  ) 

The  defendant  sold  the  plaintiff  a  parcel  of  wood,  called  the   The  defendant 
AUy  Binde  in  Shrawley  woods ;  and  the  defendant  covenanted,  "^J*  •  P"^*  ^ 
,  that  if  the  said  wood  did  not  upon  measure  amount  unto  for-  pUuntiff;  and 
ty  acres,  then  he  would  make  it  up  forty  acres  put  of  the  covenanted  that 
woods  next  adjoining;  and  the  plaintiff  covenanted,  that  if  "'^*^«"** 
it  were  more  than  forty  acres,  he  would  pay  him  12/./ier  ^^^  measure 
acre  for  every  acre  above  forty.  amount  unto  io 

The  plaintiff  alleged  for  breach,  that  the  said  parcel  of  ^^^*  .^^  would 
wood  did  not  upon  measure  amount  unto  forty  acres ;  and  S^atSdn^n/"* 
that,  he  ^ave  notice  thereof  to  tlie  defendant,  but  the  de-  woods."  The 
ifendant  did  not  make  them  up.  plaintiff  declares 

The  defendant  pleaded,  that  the  plaintiff  did  not  give  him  .nd^u^rthi 

.  anv  notice,  &C.  the  parcel  "  did 

The  plaintiff  demurred.  no^  «pon  mea- 

The  question  in  this  case  was,  whether  or  no  notice  was  f"^!' ?J!™*^""^  „ 

.  .   *rt  unto  40  acres  : 

requisite?  held,  that  notice 

And  the  Court  was  of  opinion,  that  notice  in  this  case  was  thereof  to  the 
not  necessary ;  because  the  defendant  had  taken  upon  him  by  ^^.^^Jjj^ 
his  covenant  to  make  it  up,  and  he  might  have  measured  as       ®**"*^* 
well  as  the  plaintiff. 

And  per  Baldwin.  — Whenever  the  defendant  may,  by    rut.  mu,  c. 

.any  apparent  means,  come  to  the  knowledge  of  the  thing,  i^*-  ^«/»  c. 
there  no  notice  is  requisite;  or  if  it  be  a  thing  that  the  de-  IJq*  \  V^i 
fendant  may  as  well  come  to  the  knowledge  of  as  the  plaintiff,  62  a,  note  (4). 
there  no  notice  is  requisite ;  but  if  it  be  a  thing  that  lies  par-  ^  Te>™  ^P- 
ticularly  in  the  knowledge  of  the  plaintiff,  there  notice  ought  ***"*• 

.  to  be  given ;  as  if  I  give  a  bond  to  pay  so  much  to  A.  when 
he  Cometh  into  Somersetshire,  there  A.  ought  to  give  no- 
tice, because  he  may  come  in  the  night,  or  so  as  it  is  impos- 
sible for  me  to  know  it;  but  otherwise  it  is,  if.it  be  when  a 
stranger  cometh  into  Somersetshire,  for  there  I  may  take  no- 

'  tice  as  well  as  he. 
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(C.271.) 


Drake  v,  Randall. 

S.  C.  t  Mod.  808. 


When  an  eze-  An  action  was  brought  against  the  defendant  as  adttihdsttfti* 
cutor  pleads  a  toT,  fot  a  dcbt  due  from  the  intestate  by  contract, 
to^y  "I^^*  The  defendant  pleads,  that  in  Hilary  Term  tncesfmo  iexto 
neous,  but  void,  €i  sepHmo  uuHc  JtUgU  he  sued  the  intestate,  and  in  Easter 
(as  a  recovery  in  Term  vicesimo  septimo  had  judgment  against  him. 
termT.^piea  ^h®  plaintiff  replied,  that  before  Easter  Term  vieesima 
St  bad.  septimo  the  intestate  died,  and  that  the  defendant  entered  u^ 

An  adminutra-  the  judgment  after  he  was  dead,  and  kept  it  on  foot  pet 
^^J^^' Jraudem  et  covmam. 

by  hhnseif  *  The  defendant  rejoins,  and  traverses  the  fraud  and  covin* 

against  the  in-  It  was  Urged  for  the  plaintiff,  that  here  was  special  matter 
*^etiber  Ao'*'  sieged,  which  was  fraud  apparent,  so  that  the  Court  might 
pii^tiff  can  judge  of  it,  viz.  the  entering  of  the  judgment  against  a  dead 
avoid  it,  by       mad,  and  the  defendant  ought  to  have  answered  that  special 

Sd'^?n?^s^*  matter  (o). 

entSed'after  the  On  the  Other  Side  it  was  alleged,  that  here  was  a  judgment 
tenator's  death?  pleaded,  and  the  replication  of  the  plaintiff  did  but  shew  that 

it  was  erroneous ;  and  if  so,  it  ought  to  be  reversed  by  error, 
and  should  not  be  avoided  by  plea. 

But  the  plaintiff  insisted,  that  in  this  case  no  person  could 
]  bring  a  writ  of  error  but  the  defendant  himself;  and  *that 
he  would  never  do,  being  to  take  advantage  of  it,  and  so  the 
plaintiff' should  be  without  remedy. 

But  to  that  die  Court  answered,  that  an  executor  or  ad- 
ministrator may  in  many  cases  suffer  a  judgment,  where  he 
might  have  avoided  it,  and  yet  the  creditors  without  remedy ; 
as  if  debt  upon  a  simple  contract  be  brought  against  an  ad- 
ministrator or  executor,  and  he  suffer  judgment  against  him, 
this  judgment  may  be  pleaded  to  other  creditors ;  and  that 
hath  been  so  ruled  in  me  King's  Bench,  which  was  admitted 
by  Pembertcn. 

But  here  the  defendant  having  pleaded  his  action  com- 
menced in  Hilary  Term  26  &7,  (whereas  it  should  have  been 
S6  &  S7,}  and  there  was  no  such  term,  and  so  it  was  a  void 
judgment;  and  so  the  plaintiff  might  take  advantage  of  it  by 
plea.    Judgment  was  ffsenpro  qner'  msi{b). 


[  ♦gse 

1 R^.  74i. 


tiOgh.  95. 


(«)  That  the  rejoinder  trayersing  th« 
fraudwasproper,seeSirW.Jo.92.  iLd. 
Ray.  678.  Lutw.  1637.  Trethewyy. 
Aekkmd,  d  Siund.  50,  aftd  note  (8),  ibid, 

{h)  In  S  Mod.  the  Jadgmont  seems  to 
have  been  held  void,  not  lor  the  reason 
here  stated,  but  because  it  was  entered 
after  the  intestate's  death;  and  the  case 


Is  io  dted  in  Com.  Digw  FtaadWr  ^  !>• 
9.  See  1  Rubtr.  5.  W^ikm  v.  Jemm^  1 
Salk.  48.  Smith  v.  Harmon,  6  Mod.  144. 
Burmi  v.  Hotden,  1  Lev.  278.  Sut  17 
Car.  8,  c.  8.  That  a  jjndgment  BORly 
erroneous  is  pleadable  by  exeentor,  if  not 
fradulent,  see  WiOiamt  v.  Fowkr,  1  Stia. 
407,  410. 


iH>  coirm  vMi  AftHce 


2M 


Th£  Kino  v.  Tu^  Bwhpf  qf  E^y.  (  C.  272.  ) 

Dr.  Sf£nc£r»  who  was  one  of  the  prebends  of  Ely,  vm  a  prebendary 
made  dean  by  the  king,  ao^at  die^rebend  was  avoidecl  by  J^^*?  "j?*** 
cession.        ^  ^^g.  duaithe 

The  question  was^  who  should  present  to  the  prebeQd>  the  king  or  the  bbh- 
king  or  the  bishop,  to  whom  it  did  belong,  if  this  cession  had  oppre«ent  to  the 
not  intitled  the  king  ?  ^"^^^^ 

fFestonjtro  def  cited  these  authorites,  Bro.  Tit.  Present- 
ment, 61.  4  Co.  Holland's  case.  Rolle,  Presentment,  343. 
41  Ed.  3,  5.  46  Ed.  3,  82.  Noy,  188.   Ow.  144.  Cm.  Haln 
Urnda  case.  Jones's  Rep.  ChUd  v.  BayKs.  Fitc.  QuoreifT^^. 
AV,  85. 

Serjeant  Pemherton  pour  le  Ray:  Co.  Ent.  484 or  474. 
Dr.  Aeeve's  case,  Vaugh.  Rep.  118.  Gloner's  case,  ^  ne/uU 
innovation  J  mes  prerogative  al  common  hy*  1 1  H.  4,  87. 
RoUe,  Presentment,  348.  Vaugh.  Rep.  Dr.  Yeedyz  ease, 
Cro.  Eliz.  790.  11  H.  4, 60.  Noy,  188.  Dy.  806.  U  H.  4, 
60.  Moor,  399. 

The  Judges  seemed  to  incline  for  the  kiiigy  but  it  was  ad- 
journed for  farther  argument. 

Cecill  r.  Dabki£i«  (  C*  273.  ) 

A  MAN  diedi  in  France,  and  hath  goods  in  tbedioecaeof  A  man  dies  in 
Norwich;  and  the  question  was,  whether  the  bishop  of  N6r-  f!!!?^'  a*]«* 
wich  should  grant  administration,  or  the  archbishop?  on^of Norwich: 

Per  North,  C.  J. — The  bishop  of  Norwich  shall  grant  ad-  the  bishop  of  N. 
ministration,  unless  he  hath  bona  notabilia;  and  his  dying  '^^^L?^***" 
in  France  is  no  more  than  if  he  had  died  in  Norwich.  ^  afite/p!^os, 

C.  117.  's  KebL 

tssssaasssm^  163. 
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Brookes  t?.  Hayes.  (  C  874.  ) 

8.  a  T.  Raym.  245.  S  Safk.  IS. 

An  action  of  the  case  was  brought  by  the  plaintiff,  being  To  111100011  cf 
an  attorney,  £or  money  laid  ont  tor  the  ddkniaut,  luad  for  «»v"9»<f  ^ 

Km  fftoft  BXtanefB  fen, 

am  lees.  -  the  defendant 

The  defendant  pleaded  in  bar  the  statute  of  3  Jfc.  and  may  plead  intiar 
tliat  the  plaintiff  nad  given  him  no  bill.    And  the  plaintiff  thestat.  sjac.i, 

jljuLLimjLjl  c,7,  and  that 

aemurrea.  ,v,,,,,  thepWniurhai 

jBut,  per  Cur\ — It  is  a  good  pea;  aodhe  having  dedared  giyenMrnnoUiL 
speciaUy,  and  it  appearing  in  bis  declaration  that  nis  acJ:ion  i^^Gea  s, 
was  for  fees  and  money  laid  out  in  soliciting,  it  was  very  pra«  ^g^^  43  333, 
per  topleadit ;  and  if  he  had  brought  a  general  uidaU/a/\  tben  isa!k.ss.  Bon. 
the  statute  mi^ht  have  been  given  in  evidence  at  the  triali  N.P.  us. 
Jiecauae  tbere  it  could  not  be  ^adedj  it  not  itppewnf  ja.lht 
declaration  for  what  the  action  was  brought. 
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de.term;  s.  MICH.  1678. 

Another  exception  was  taken  to  the  plea^  because  it  wa« 
pleaded  in  bar;  and  not  in  abatement ;  but  that  was  held  well 
enough* 


*•» 
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(  C,  275.  )  Cartright's  Case. 

An  intestate  Mr.  Cartright  of  Aynoe  in  the  county  of  Northampton 
died,  leaving  ^^^  intestate,  leaving  four  grandchildren,  whereof  one.  was 
chiidren%f  *^  ^®>  ^^^  ^^^  Other  three  were  minors  ;  and  the  adminia* 
whom  one  only  tratipn  was  Contested  betwixt  her  that  Was  at  age  and. the 
was  of  age;  ad-  mother  and  guardian  of  the  other  three;  and  this  case  was 
^anted*to  the*'  ^^gued  at  Serjeants  Inn  before  the  two  Chief  Justices  and  the 
mother  and  Chief  Baron  et.eiC,  who  granted  it  to  the  mother  as  guardian 
'df^^h* ^^?*  *^  ^®  three  durante.minore  estate;  though,  it  was.  strongly 
^ante  nUnori  ""  ^rged,  that  shc  that  was  at  age  being  cdpable,  and  the  others 
atate  in  pre-  incapable,  she  ought  to.be  preferred.  \ 
ference  to  the  gut  on  the  Other  side  it  was.  urged,  tnat  since  the  new 
sSTt;  jri62.  statute  [22  &  23  Car.  2,  c.  10,]  which  intitled  them  all  to  a 
iPhiiiim.  123.  distribution,  the  interest  of  the  three  did  preponderate,  and 
2Phiiiim.  115.   therefore  that  was  to  be  regarded;  and  they  compared  it  to 

the  case  of  a  residuary  legatee,  who  shall  be  preferred  before 

the,  next  of  kin  {a) . 

.  (a)  Youngy.Peircet  pott,^A96.  Tho-      Ec.  Law,  p.  280,    (8th  ediL).    R*  v. 
mat  y.  Butler^  1  yentr..217.  Atkinson  y.      Bettesworth,  2  Stra.  llU-2. 
Barnard,  2Phillim.  Rep.  316.  4  Burn's 

(  C.  276.  )  Paydon  v.  Hardy. 

Semb.  S,  C,  Skin.  2.    1  Ventr.  357. 

Tenant  in  tail,  Tenant  in  tail,  with  remainders  over,  makes  a  tease  jt^er  om- 
with  remainders  ^^  ^^  ^j^j^  livery,  rendering  rent,  and  then  makes  a  lease 
p^i  OKO  1  ^or  years  of  the  reversion ;  tenant  pep-  ouster  vie  surrenders 
I      r  ir      A  to  the  lessor  upon  condition;  the  lessor  suffers  a  recovery; 

lease  for  life,  and    ,  t  .       i.-ii  ii  t.i 

then  leases  the  the  condition  being  broken,  the  lessee  re-enters;  the  lessee 
reversion  for      for  years  distrains  for  the  rent. 

SeJease *for1lfe  ^^  ^^^^  ^^^^  ^*  ^*^  held,  that  this  lease  for  life  did  make  a 
[not  being 'MOT'  discontinuance  of  that  estate  tail  and  remainders  during  the 
ranted  by  the     continuance  of  the  estate  for  life,  during  which  time  the  ten- 

*'"tinuance  ^'  ^^^  ^  ^^  ^^^  ^  tortious  fee-simple,  out  of  which  the  lease 
during  the  estate  for  years  did  operate;  then  when  the  tenant /^ur  outer:  we 
for  life,  and  the  surrenders,  the  discontinuance  vanishes,  and  the  estate  tail 
lease  for  years  jg  restored ;  but  the  Surrender  being  but  upon  condition,  when 
the  tortiou^fee  *  the  tenant  for  life  enters  for  the  condition  broken,  the  dis- 
gained  thereby :  continuance  is  revived. 

that  on  surren-  ^  question  was  made  in  this  case  about  the  pleading,  be- 
for  li^  upon  cause  the  grantee  of  the  reversion  for  years,  to  intide  himself 
condition,  the     to  the  rent,  in  pleading  his  grant  did  recite  the  words  of  it, 

discontinuance 


viz.  "  That  the  lessor  did  grant,  bargain,  sell,  release  and  vanishes,  and 
confirm,"  to  which  grant  the  tenant  did  attorn.     To  this  the  ^^*f  ^^  ** 
defendant  demurred,  and  for  cause  shewed  specially,  that  on  re-entry  by 
the  pleading  was  double.  tenant  for  life 

But  here. the  Court  resolved,  that  it  was  not  double;  for  f^^"f  th^dU- 
though  there  were  multiplicity  of  words,  yet  there  was  no  continuance  u 
duplicity  of  pleading ;    because  the  avowant  had.  election  revived.  Litu  s. 
which  way  he  would  take  it ;  and  he  had  sufficiently  limited  ???i?^f '  'i^\ 
it,  by  alleging  the  attornment,  thathe  did  claun  it  by  grant  (a),    when  many 

Ajid  it  was  said,  that  double  pleading  is  good  upon  a  ge-  wordsofconvey- 
neral  demurrer ;  because  it  is  too  good,  when  the  defendant  J'^**^"*  "****' 
alleges  two  bars  to  the  plaintiff  *s  action ;  but  if  it  be  shewed  ei^  which  way 
specially  for  cause,  it  is  naught;  because  the  party  ought  to  he  will  take, 
be  ascertained  which  to  ms^ke  answer  unto,  and  the  Court  *"** *"  '^l^'^^n'f 
should  not  be  inveigled..   Axid' double  /jfcflrftwg^  is  properly  JhJm'^ihout  ** 
when  the  defendant  pleads  two  pleas,  either,  whereof  is  a  duplicity,  if  he 
sufficient  bar  to  the  plaintiff's  action.  Ihfws*  u'^^n 

A  repugnant  plea  is  when  one  part  contradicts  the  other;  ^]^ch  hereiiei. 
as  to  plead  a  title  by  the  common  law  and  by  the  statute  of  Jnte,  p.  127. 
uses,  it  can  pass  but  by  one;  and  this  is  naught  upon  a  ge-  Harg.  CaUt, 

ij*^  /'  ®^o49a.  note  1.  Co. 

neral  demurrer.  Ut  30i  b. 

.  Insufiicient  pleading  is  when  there  is  good  matter,  but  it   Double  piead- 
is  not  so  alleged  as  the  Court  can  judge  of  it;  as  to  plead,  *"«  '^ 8^  °" 
that  such  a  one  conveyed  it,  and  not  set  forth  by .  what  con-  ren^^Saund!'" 
veyance,  and  this  is  naught.  337.  iWiis.219.^ 

(a)  On  the  propriety  of  insisting  upon  words,  or  according  to  their  legal  effect, 

some  one  operative  word  of  conveyance,  Moore  v.  .Earl  of  Plymcuih,  3  Barn.  & 

see  MomUngton  v.  William,  1  Vent.  109.  Aid.  66-9,  70.  Marsh  v.  BuUeel,  5  Bam. 

Bakery.  Lade,  3  Lev.  291.  4  Mod.  149.  ft  Aid.  507,  511.  Kearney  v.  King,  1 

ChaOoner  v.  Daoies,  1  Ld.  Raym.  400,  Chit  Rep.  28.  S,  C.  2  Bam.  &  Aid.  301. 

404.  I  Lutw.  570.  2  Saund.  97  b,  note  Ross  v.  Parker,  2  Dow.  &  Ryl.  662.  1 

(2),  by  Seijeant  Williams.   Com.  Dig.  Barn.  &  Cress.  358.   Whiteman  y.  King, 

Pleader,  C.  37.      And  see  further  on  2  Hen.  Black.  4, 11. 
pleading  conveyances,  &c.  in  the  very 
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Meritt's  Case  of  Winchcombe.  (  C.  277.  ) 

An  action  of  debt  for  rent  was  brought  in  London,  and  the   The  venue 
lands  hiy  in  Gloucestershire  ;^  the  action  betwixt  the  lessor  elided  in  an 
and  lessee  was  pounded  upon  the  contract ;  upon  affidavit  Jbf  renrbe^wlen 
made,,  that. the  defendant  would  plead  a  special  plea,  where-  the  lessor  and 
by  the  title  of  the  estate  would  come  in  question,  the  Court  **"*«•  ^  s^- 
ordered  the  venue  to  be  changed  into  Gloucestershire.  k.  B  379""*' 

♦ (  C.  278.  ) 

Serjeant  Turner  moved  to  change  the  venue  in  an  action   Venue  not 
of  escape:  but  was  denied  per  Cur's  for  an  escape  in  one  changed  in  an 
coun^  is  aa*8cape  aU  over  England.  ,     ,        '  '^^aS^. 

And  per  Mobmsonf  prothonotary,  the  Court  rarely  .changes  493..2Saik.67o. 
the  venue  but  in  an  action  of  the  Case*  i  Marshall,  152. 


*-^^  DK  TfiRH.  S,  TWH.  1679. 

(  C.  279, )  Stainton  v.  Randal. 

S,  C.  fOit,  p.  266. 

A  plea  m  tre»-  TRESPASS  for  taking  his  goods.  The  defendant  fdeada,  that 
Mider  the  pro-  P^ocess  issued  out  of  an  Hundred-court,  to  seize  the  goods 
cess  of  an  Hun-  for  not  appearing. 

M^ *Ti A*"'  ^^  plaintiff  demurred ;  because  it  was  not  alleged, 
cs^of  action  ^^^^  ^^^  cause  of  action  did  arise  within  the  jurisdiction  of 
arose  within  its  the  Court ;  and  the  demurrer  held  good  (a). 

jurifdicCioD. 

(a)  Contra,   Gwynne  t.  Pool^  Lutw.  jntti,  p.  320.  Higginson  v.  Martin,  pott, 

935,  1658.  TrttscottY.  Carpenter,  1  Ld.  p.  322.  S,  C.  Bull.  Ni.  Pri.  83.  And  see 

Raym.  229.     Hie  eases  warrant  a  dis-  Jlowlmnd  v.   Fealet  Cowp.  18.    Mnrrmy 

tinction  between  the  q^Sc«r  of  the  inferior  v.  WiUon,  Say.  17.  Belk  y.  Brotdbmt, 

court,  and  a  party  to  the  suit  there :  in  3  Term  Rep.  185.  R,  ▼.  Danger,  6  Term 

(he  latter  case  the  allegation  is  necessary,  Rep.  245.  Goodwin  v.  Gibbons,  4  Burr, 

bat  not  in  the  former.  Morapia  v.  Shper,  2109.    1  ^und.  74  a,  note  (1),  and 

Willes,  30.  Boom  ▼.  Mvnkky,  4  Taunt.  92,  note  (2).   Britcpe   ▼*  St^k^Mf  '% 

48.  Squib  v.  HoU,  anU,  p.  193,  Endike  Bing.  213. 

L     *^*    J  ^ 

(  C.  280.  )  HuLY  V.  Sadler. 

In  ejectment    EjECTMENT  d' lui  manor.  Le  EjECTMENTof  ft  manor.  The 

pfeaded'lnicim^  defendant  plcade  q'  est  aim-  defendant  pleads  that  itiaan- 

dememe;  repU-  tient  demesne.     Le  plaintiff  cient  demesne*   The  plaintiff 

cation  "that  a   reply  q'  un  fine  fuit  levy;  et  replies  that  a  fine  was  levied; 

heidlbSL*^^ '  jud'  pur  le  defendant,  quia  le  and  judgment  for  the  defend* 

repUcation  est   male,      Sed  ant,  because  the  rcpUcation  is 

quaere  de  cest  case  (a).  bad.  But  qtuere  of  this  case* 

(a)  See  entries  of  such  a  replication  i|i  Semble,  the  plea  here  is  had,  hecause  thf( 

RoUnson  EnL  250.  Brownlow  RedlviF.  tnanor  itseff  and  its  demesnes  are  im- 

504.  Liber  Placitandi,  347.  Heme,  351.  pleadable  at  common  law,  and  not  in  the 

That  a  fine  levied  in  the  King's  Courts  Court  of  ancient  demesne.  Baker  v,  WiA, 

makes  the  land  frank-fee  until  reyersed,  1  Salk.  56,  779.    Com.  Dig.  Anc  D»* 

see  4  Inst  269,  270.    1  RoL  Ab.  324.  meitne,  B.  F.  6. 

(C.281.)  Fisher  r.  Maeson. 

Variance  be-  Debt  upon  a  bond  for  16/.  Upon  oyer  of  the  bond  it  was  m 
torecn  bond  and  decimo  sexto  Ubris ;  and  the  defendant  demurred  for  the  va- 
Po«™.45'6,  nance:  but  per  Cur\ — It  is  good  enough.  Judgment  pro 
570.'         '      quer\  Yelv.  95.  Hob.  Rep. 

(  C  282.  )  Garth  v.  Taylor. 

S,  C,  better  reported,  2  B«c  Ab.  3SS-9,  5th  edit. 

A  stranger  m-  Debt  against  an  executor  for  rent  incurred  in  his  own  time* 
of*  hid?  **^-  ^P^^  *  special  verdict  they  find  the  lease  and  the  descent  of 
testate  wwTies-  ^^e  reversion  to  the  plaintiff;  iind  that  the  defendant,  after 
see,  and  feeds  the  death  of  the  lessee^  did  feed  his  cattle  with  the  hay  that 
the  intestate**     grew  upon  the  land.     Administration  was  granted  to  thede« 

cattle  with  the     ?     j      T      -.i  -•  i»^i_«    u. 

hay  which  grew  fendant.  With  an  exception  of  this  term. 
npontt:  admi-       The  question  wasy  whether  the  defendant  here  could  wave 
te'^^lb  ^  'f-  ^^  ^"^  ^       ^    ^^  entered ;  adminiatration  was  taken  m£* 
J[^iaxaw^'  ^^  ^ leitt ^ew due. 
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fierjecat  Sk^mUk: — He  eamiot  ware,  wkiwat  sfarwing  anexoifdoD«f 
that  Cerent  was  more  than  die  value  of  the  lease.  l»H.6,h  SL?™\|^ 
Bto.  Waver,  10-  Styfe,67, 119.  S  lUfle,  27h  2Cro-  20*.      2S^  e«X 

Barrett  e  conira : — ^A  rightful  executor  cantot  wavea  term,  in  the  debgt  ud 
but  he  shall  be  charged  in  the  Detmet  only.    Hefyer's  case,  ^J^^^  J^ 
Yelv.  109.    And  here  a  friend  enters  and  feeds  the  catde  gwn  time  and 
Urom  Febmarv  to  the  93A  of  March,  and  administratba  is  before  adminii- 
taken  in  April  after ;  so  that  here  he  enters  for  a  special  pur-  ^^®"  *JJf*^ 
^ose^  dOd  not  generally  as  an  executor ;  a  lawfril  executor  is  p^t!^is6,i9S. 
an  assignee,  and  chargeable  by  reason  of  the  possession*  There  may  be 
Cole  v,  Johnson.     He  admitted,  that  as  to  ffoods  he  shall  be  ^^^^^^^ 
chargeable  as  executor  de  son  tort,  and  liable  in  the  Detinet  'i^^  Jnte,p. 
only ;  but  here  he  is  charged  in  the  Debet  and  Detmet,  and  his  218.  3  Ley.  35. 
title  did  afterwardsr  commence  lawftilly  in  April.    (Note,  t^H^.^l   -, 
That  the  rent^  was  incurred  before  administration  com-.^l^^'lgs-l 

mitted).  5th  edit.   If  a 

*  Chief  Justice: — If  a  man  die  intestate,  and  another  is  exe*  [  *262    } 
eator  de  son  tort^  he  shall  be  charged  for  the  rent  till  he  is  stranger  enten 
evicted  by  the  administrator.   .  ?yVoftwdf^e 

Wxndham  and  Atkins  of  the  same  opinion,  that  here  he  decea<ed  wai 
hath  entered  as  executor,  keeping  the  cattle  five  weeks  upon  lessee,  and  med* 
the  farm ;  and  here  is  no  gift  to  purge  this  wrong.  ^^^^^^^ 

JBllis: — Debet  et  Detinet  is  good  against  the  executor  de  ditteisor;  butir 

SOH  tort^  be  meddles  a» 

1.  line  poet  waite  si  soit  executor,  et  esi  a$sigH€  et  doit  ^Jl^^^l^ 
prender  cum  onere  (a).  term,  s  Lev.  35. 

2.  Nest  trove  q'  it  waive  the  possession.  3  Mod.  90.  Bac» 
8.  Q.  Si  poet  estre  executor  de  son  tort  de  un  term.     If  he  ^^  ""  "«**' 

enters,  and  meddles  not  with  the  testator's  goods,  he  is  a  dis- 
seisor; but  if  he  meddles  as  executor,  he  alone  gains  the 
term.  Sty.  407  (i).    Jud  pro  quer\ 


(0)  On  the  wayer  of  terms  by  an  exe- 
evtor,  See  ante,  p.  171-2»  and  JBohUoh 
▼.  rtfROfl,  pott,  p.  336,  393. 

(()  See  the  obtervatioBs  in  S  Preston's 
Conteyandng,  p.  317 — 897,  where  it  is 
contended  that  although  when  there  is 
no  particular  estate  in  em,  or  the  entry 
eia,  arrODg  doer  is  genend,«ad  tticon- 
in  Sems  er  by  circumslMiaes  to  the 


particular  estate,  there  will  be  a  disseisin 
of  the  fee  nmple;  yet  in  cases  where 
there  is  a  term  or  other  particular  estate 
in  eiislence  and  a  sttttftger  enters  claim« 
log  that  alone,  he  thereby  becomes  a 
tenant  lor  that  estate  alone,  without  ac- 
quiring a  tortious  fbe  or  oonmiittiiig  any 
Aurther  irron^  See  S  Thomis'a  Ca.  Lit 
503  n. 
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Phillips  v.  Lee.  (  C.  283.  ) 

Tms  qMstion  triui^  whether  rent  du^  upon  a  leaM  parole   Rent  due  on  % 

paid  by  an  exeeutor,  should  be  &  good  dkdiaf ge  to  h^  p*^^  ^«*m  ^  ^ 

««ainst  an  obligation  of  the  testator's?  ^  "^X 

It  was  objected  that  debtd  by  specialty  are  of  a  Ugher  fou,  p.  sis. 

^^       rithout  specialty  i  and  di«refoi«tha*  ex- [  ^  263   \ 
(his  ttvXi  which  wis  mt  due  by  specialty^  i  vem.  4»o. 
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3  Lev.  267.  ':  had  paid  it  in  his  own  wrong,  so, long  .as',  there .  were  debts 
f  Venti  184;     -  owing  upon  -Specialty. 

Comy^Rcpf  67,  ^"^  *^^  whole  Court  were  of  opinion  that  it  was  well  enough ; 
145.  Barn.  29o!  and  that  rent,  though  it  be  upon  a  lease  parol,  is  of  as.  high  a 
BuiierNi.Pri.  nature  as  an  obligation;. and  11  H.  4/  it  was  held,  that  an 
And  piyiwnf  of  obligation  taken  for  rent  did  not  extinguish  the.  rent,  and  the 
it  may  be  shewn  Chief  Justice  Said,  he  had  advised  with  Serjeant  J!fAyiiard, 
against  a  bond  who  told  him  that  it.was  always  held  so  in  the  Western  Cir- 
pUnTad^^'  cuit,  and  allowed  to  be  given  in  evidence  upon  /i///y  admi- 
trfwit.  '  nisiered  (a) ;  and  so  judgment  was  given  pro  def*. 

(a)  3  Burr.  1380.  5  Term  Repw  386. 

(  C  284.  )  Talmarsh  v.  Zinzay. 

iS:  C.  affirmed  on  error,  T.  Ray.  402.  2  Show.  130.  Pollez£  561.  T.  Jo.  142. 

Under  a  A  CUSTOM  was  found  in  a  manor,  that  where  an  estate  was 
*^'^h*id*'  f  •  granted  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to 
life  to  destroy  C.  for  life,  that  A.  had  power  to  destroy  the .  remainders .  by 
remainders  by  surrendering  the  estate  in  court,  &c. 
surrender,  he  ^^d  it  was  fouud  that  A.  granted  it  away  by  fine. 
2em°by*fiS^^  And  it  was  held  per  Curiam y  that  the  remainders  were 
1  Wiis.  26.  not  destroyed,  nor  granted  by  the  fine;  for  this  being  a.cus- 
7  Taunt.  674.     tom  against  common  right,  that  one  man  should  destroy  the 

right  of  another,  it  ought  to  be  pursued  strictly;  and  the 
custom  being  found  to  do  it  by.  surrender,  a  fine,  shall  not 
have  that  operation  within  the  custom. 

(  C.  285.  )  Rowley  v.  Dad. 

A  stakeholder  The  plaintiff  and  one  Austin  were  in  discourse  about  two 
™  hk**'^*i'*°'h*  ™®^  being  hanged  for  cutting  a  maid's  face.;  and  thereupon 
¥rtn«  the"wager°  *hey  put  5/.  a-piece  into  the  defendant's  hands,  and  if  two 
Ante,  p.  254.     men  were  hanged  for  cutting  a  maid's  face,  and  nothing  else, 

then  the  defendant  was  to  deliver  the  10/.  to  the  plaintiff; 
and  if  they  were  not,  then  the  defendant  was  to  deliver  the 
10/.  to  Austin;  and  the  plaintiff  averred  that  two  men  were 
hanged  for  cutting  a  maid*s  face,  and  nothing  else  (a). 

And  upon  a  special  verdict  it  was  found  that.  A.  and  .B« 

were  attainted  for  cutting  the  face  of  D.  &c.  and  were  executed. 

Serjt.  Weston  pro  def — That  the  indictment  of  A.  and  B. 

is  found  to  be,  that  they  set  upon  Yi.viet  armis  et  per  mst- 

[  *  264    J  rfuw,  *  which  is  the  thing  that  makes  it  felony  within  the  act  (1) ; 

S}J  ^^^^^     and  so  it  was  not  for  cutting  her  face  only. 

2.  He  objected,  that  the  defendant  being  a  person  who 
was  only  intrusted  to  keep  stakes,  the  plaintiff  ought  to  have 
given  him  notice. 

To  the  first  objection.it  was  answered /?er  Curiam,  that  vi 

et  armis  et  per  insidias  are  but  the  manner  of  doing  it ;  but  the 

fact,  for  which  they  were  hanged,  was  cutting  the  maid's  face. 

To  the  second  they  held,  that  the  defendant  was  to  take 

'    (a)  The  .winner  may  bring  nukbitaius      sUke-holder.   Walker  v,  Watker,  5  Mo4. 
for  money  had  and  recei?ed  against  the      13.   Anonymmu,  12  Mod.  81. 
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notice  at  his  peril;  for  the  plaintiff  could  give  him  no  other 
notice  than  by  affirming  it,  which  he  did  at  the  time  of  laying 
the  wager:  and  therefore,  per  iVbrM,  Chief  Justice,  it  is  a 
dangerous  office  to  keep  stakes ;  for  the  party  must  take  no- 
tice at  his  peril  who  it  is  that  wins  the  wager. 

Booth  r.  Cooke.  (  C.  286,  ) 

Debt  upon  a  bond^     The  defendant  pleads  the  statute  12    To  a  plea  of 
Car.  2,  of  usury,  and  says,  that  corrupte  agreatumfuit  that  '^V^y^"^' 
he  should  pay  more  than  6  joer  cent.     The  plaintiff  replies,  fepiy"i?M^*Li 
Quod  non  corrupte  agreatumfuit,  and  held  a  good  replica-  corrupte  agre- 
tion;  for  if  by  the  mistake  of  the  writer  the  money  was  made.  '^'^1'^^^^'' 
payable  without  any  corrupt  agreement,  it  is  not  usurious  2w.  23^*^^' 
within  the  statute  (a). 

(a)  Ace.  ante,  C.  268,  p.  253,  and  note  {b),  ibid. 

Cotton  v.  Cotton.  (  C.  287.  ) 

S.  C.  2  Chan.  Rep.  138.  2  Vera.  209. 

A.  BEING  seised  of  several  lands  in  D.  makes  his  will,  and    what  words 
devises  his  lands  in  D.  arid  all  other  liis  lands  and  tenements  »*»aii  amount  to 
whatsoever,  imto  his  wife,  and  after  purchases  other  lands ;  '/a^^vJwl^^" 
and  then  discoursing  with  B.,  B.  desired  him  to  let  him  have  AmbL494.PMi, 
those  new  purchased  lands  at  the  rate  that  he  bought  them;  p-  292, 477. 
and  he  answered  2Vb,  for  that  he  had  made  his  tvill  and  set' 
tied  his  estate,  and  intended  that  his  tvife  should  have  his 
whole  estate. 

The  question  was,  whether  this  should  amount  to  a  new 
publication  of  his  will,  so  as  to  pass  the  new  purchased  lands  ?  * 

'Twas  argued  by  Serjeant  Maynard/theLt  it  should  not, 
because  it  is  not  averred  that  he  •  spoke  those  words  animo 
testandi:  and  he  cited  a  case-.l  KoUe,  618,  where  a  man 
names  a  new  executor  in  his  will,  aiid  yet  it  was  held  *  that  f  • «  265  1 
this  did  not  amount  to  a  new  pubUcation  as  to  the  devise  of 
lands;  and  he  cited  ^Cro.  215.  Cro.  Eliz.  ¥22, 493.  Moor, 
353,  404. 

But  the  Court  incUned  strongly  that  this  was  a  new  publi«  < 
cation,  and  applied  particularly  to  the  lands ;  and  it  is  no 
matter  for  alleging  quod  dixit  animo  testandi,  for  that  must 
necessarily  be  intended  when  the  discourse  hath  particular 
reference  to  the  will ;  and  they  said  that  the  case  in  1  RoUe,  . 
61 8,  of  a  new  executor  made,  was  not  resolved ;  but  in  the  book 
it  is  entered  with  a  Dubitatur  (a). 

(a)  But  a  parol  republication  is  imuf-      Rep.  381-5.  I  Saund.   277  <^,   note  by 
fident  since  tlie  statute  of  frauds.  Com.      Serjt  Williams. 

Whitehead  v.  Sampson.  (  G.  288.  ) 

Executor  of  his  own  wrong  pleads  plene  administravit,  and  •  if  executor  de- 
then  takes  letters  of  administration ;  and  then  puis  darrein  **^  ^mlStta- 
continuance  pleads  deteiner.to  satisfy  a  debt  of  a  higher  na-  ^^n  after  suit 
ture  due  to  himself. 
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and  before  piei^  JBgif^  Jqjtfct.-^If  hehad  *ik<Mi  adsiniiiiBtrationtftertlieaMt 
he  may  plead  (legmiy  and  befeate  the  plea  |)leftded,  lie  ni^  Imm  ^^laaded 
tisfybk^'owQ"'  a  deteiner,  but  not  if  he  takes  adiniiiistauiion  after  he  hatli 
debt:  but  not  if  pleaded*    Sty.  S37.  1  Rolle,  923  {a). 

he  takee  out  ad-      ^^j  p^^  Waiton  v.  HarrUon,  p.  533.  Mack.  18.  S  Bac  Ab.  SOT ,  6<h  edit  tit 

ministratimi  a&    ^^^  p^  152,  sei.     And  see  further,  Executors,  B.  8.  IHeard  v.  Brown,  6 

terplea.  Per        raughan  v.  ^rcwne,  2  Stra.  1106.  Cur-  Term  Rep.  550-1.  Fulbeck's  Prepaiat 

MUU,  4.               ^  Y^  rerwm,  3  Term  Rep.  587.  2  H,  52  a. 

\  t^»2o9.  )  Chamblett  t;.  Wright. 

A  wriOflg  shall  Debt  sur  obligation  versus  ex-    Debt  on  an  obligatioi;i  against 
b^  intended  to    ecutor'  q'  plead  q'  A.  port  ac-    an  executor,  who  pleads  that 

beiuiobligationt  ..        .     ?«*.       n^^       |  '^^  a     ,  1.  xf      c    rr«  • 

ifthedeicriptimi  ^^^^  ^^  inn.  ierm  last^  nar-  A.  brought  an  action  in Trm. 
in  the  deciara-  rando  quod  cuiQ  per  scriptum  Term  last,  declaiing  "  quod 
beon™^S^**  h  '^^^"^  P^^  ^®  testator,  &c.  et  cum  per  scriptum  factum  per 
aeJing  be  not^  ^^  judgment ;  et  le  plaintiff  le  testator,  &c.  and  had  judg- 
averred.  demur',  q*    scriptum  faetum    ment;  and  the  plaintiff  de- 

poet  estre  et  ny  sigillat*.  murs,  for  that  it  may  be^crtp- 

tum/actiim,  and  yet  not  seal- 
ed. 
And  Baldwin  pro  ^u^*  cited  2Cro.607.  Cro.Eliz.571. 
fFestcn e  contra  dted  8 Co.  Turner* s  case;  anxl  Cro.  Car. 
Goldsmith*s  case. 

Cur' — ^^Est  bone  et  les  pre-  Ctti^ — It  is  good,and  the  pre- 
sidents sunt  tiel^  et  serra  in-  cedents  are  so,  and  it  shall  he 
tend  obligation,  q*  en  le  de-  intended  an  obligation,  be- 
claration  est  dit  q  le  testator  x^ause  it  is  said  in  the  declar- 
se  obligasset,  et  port  in  Cur.  ation  that  the  testator  se^bll- 
Jud'  pro  def  nisi  {a).  gasset,  and  prof  erf  is  made. 

Judgment  for  defendant  nisi. 

(a)  Moore  v.  Jones,  S  Ld.  Ray.  1536.      Saund.  291^  and  Com.  Dig.  Pleader,  2 
Comyn  Rep.  189.  and  see  the  cases  cit-      W.  9.  Post,  p.  375. 
od  in  nete  (1)  to  CabeU  v,  VmLgham,  1 

(  C.290.  )  Ayland  v.  N1CH0144S. 

Arbitrators       DEFENDANT  pleads  Nulhim  fccerunt  arbitrium, 
J^^^d  that  the       Plaintiff  replied,  and  set  forth  the  award,  that  the  defend- 
Bhouid^ay  20^  ^^^  should  pay  201.  to  the  plaintiff  in  satisfaction  of  all  tres^ 
I    «  266  1  passes ;  and  likewise  that  they  should  give  mutual  *  releases 
to  the  plaintiff  m  to  the  time  of  the  award,  and  assigns  breach  in  non-payment 

satisfaction  of  all  of  the  201. 

that^hr^shoidd  Defendant  rejoins,  that  there  were  trespasses  done  between 
give  mutual  re-  ^^  Submission  and  the  award. 

leases  to  the  time      Plaintiff* surrejoins  that  the  arbitrators  had  not  notice. 
furthcr"frr'^-^      Defendant  rebuts,  that  the  arbitrators  were  present.  Platn- 

es  were  com-       *"ff  demurs. 

mitted  between  It  was  argued  pro  Guer' — That  the  defendant's  rejoinder 
the  times  of  the  ^j^  ^^  departure  from  his  bar:  and  the  case  of  House  and 
aJrwrdnhc*"  ^^^^^^^^^  cited  («),  B.  R.  Mich.  14  Car.  8.  and  Dean  v.  Eas- 
affa«d,«klip«gh  tcn(Jk),  B.  R.  Midi.  14  Car.  1.  Rot.  456.  Rugfyv.  WUAerfy 

uyStortiw  ^^'  ^  ^'-  ^'  ®-  ^  ^^'  ^^'  ^^^  *^- 

^)  JS.JC,  1  Lev.  85.  ItKebi  it  4.      (»)  S.'C,  I  Keh.  484.      <e)  S,  C,  died  1  1>t.  85. 


in  COHHUMI  BANCO. 


^6« 


And  the  defendant  in  his  rejoinder  hath  made  the  first  ei,  is  good  for 
fiiult;  for  when  the  arbitrators  award  SOL  to  be  paid  in  satis-  5*J**c 
faction  of  all  trespasses;  this  is  a  reciprocal  award,  and  of  (;%08.' 
both  parts.  Moor  v.  BedelL  10  Co.  Oshom^s  case.  Pottt  c.  633. 

And  although  it  be  admitted  void  as  to  the  releases,  yet  ^^  ''',^*'*^^ 
it  is  good  in  part,  viz.  as  to  the  payment  of  this  money  in  dis-  ^f     ***" 
diarge,  &c.  which  is  a  full  awanl.  I  RoUe,  S58. 

And  all  the  Court  were  of  opinion  that  the  award,  as  to 
the  payment  of  the  9Xil.  in  satisfaction  of  all  trespasses,  was 
a  good  and  full  award ;  and  though  it  were  void  for  the  resi* 
due,yet  that  ought  to  have  been  performed;  and  cited  Cro. 
EUz.809,904(^. 

But  they  denied  the  law  otLaunder's  case ;  for  if  the  award    ^^  plea  of  no 
had  been  only  to  make  releases,  the  defendant  miffht  plead  pwJidffstatcsan 
NvUum  fecenmt  arbiirium;.  and  when  the  plaintiff  in  his  re-  award  in  his  re- 
plication set  forth  the  award,  it  was  no  departure  to  shew  pHcation;  it  is 
that  trespasses  were  committed  betwixt  the  submission  and  Jrioin  matter  o? 
the  award ;  for  by  that  the  award  appears  to  be  void,  and  so  &ct  which 
fortifies  the  bar  of  Nullum  Arbitrium,    Jud'  pro  quer\  makes  it  void(«). 

^       ^  Pott,  p.  526. 

{i)  When  an  award  shall  be  good  in  MiteheU  y.  Pope,  Lutw.  382.  Harding 

part  and  ▼<»d  for  the  residue,  see  Com.  ▼.   Holmes,    1  Wils.  122-3.    Praed  ▼. 

Dig.  Arbitrament,  E.  IS,  19.    Pope  y  Duchess  of  Cumberland,  4  Term  Rep. 

Brett,  SSaund.  292,  and  note  (1),  iM.  585-8.  S,  C.  2  H.  Black.  280.     But  it 

/Ingram  v.  Milnes,  8  East,  445^  Doe  v.  seems  to  be  agreeable  to  Fisher  y.  Pi'mft- 

Ri^4^nUon,    8  Taunt  697.    Auru4  v.  ^,11  East.  188.     And  note,  that  the 

Smith,  I  Turner's  Rep.  128-9.  Candler  award  of  releases  in  the  principal  case 

y.  FuUer,  Willes,  62.  Johnson  y.  Wilson,  was  not  wholly  yoid,  but  only  as  to  tres- 

ibid,  253.  passes  committed  after  the  submission. 

(«)  This  is  contrary  to  many  author!-  Bac.  Ab.  Arbitrament,  (E)  1.  Keen  y. 

tfet.  See  Com.  IKg.  Pleader,  F.  7.    I  Goodwin,  Bunb.  250.  Pickering  y.  Wat- 

Smuid.  827,  note  (1).    2  Saond.  189.  son,  2  W.  Black.  1117. 

Staunton  v,  Randall.  (  C.  201.  ) 

S.  a  ante,  p.  260.  Justification  by 

Trespass  for  taking  his  goods.     Defendant  pleads,  and  jus-  attachment  out 
tifies  by  virtue  of  an  attachment  out  of  the  Hundred-court;  **^*  ^J'^^^mTV 
and  the  plea  was  ruled  to  be  ill,  because  he  doth  not  say  that  ^^  alleging 'the 
the  locus  in  quo  was  within  the  jurisdiction  of  the  Court.        locus  in  quo 

to  be  within  the 
^  jurisdiction. 

[    267     ] 
Allen  p.  Allen.  /  q  qqo  \ 

Assumpsit  upon  a  bargain  for  malt  apud  Chesterfieldin  Com'   a  piea  of  local 

Darby,  justificationt 

Defendant  pleads,  that  at  Macclesfield,  in  the  county  of  "^"^^^ 
Darby,  the  plaintiff  brought  the  same  action ;  and  the  de-  ciaration*  must 
fendant  pleaded  there,  and  the  plaintiff  was  barred,  and  that  trayene  all 
the  cause  of  action  arose  within  Macclesfield,  absque  hoc,  ^^  *J^  *^' 
that  it  did  arise  within  Chesterfield.   The  plaintiff  demurred  Lutw.  1437. 
generally,  and  the  plea  was  ruled  to  be  naught,  because  he  i  Saund.  85,  n. 
doth  not  traverse,  absque  hoc ,  that  it  did  arise  out  of  Mac-  ^SL^  3  j 
clesfield ;  for  in  transitory  actions  the  defendant  shall  not 
draw  the  plaintiff  from  the  place  he  laveth  his  action,  ftc. 
But  here  the  Court  gave  the  defendant  leave  to  amend* 
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(  C.293.  )  Bentley  v.  Delamor. 

A  remainder  CoPYHOLDER  Surrenders  to  the  lord,  to  the  intent  that  the 
"*a  feJ^b^^  ^^^^  ^^^  admit  A.,  whom  he  intended  to  marry,  after  mar- 
surrender  of  a  f  ^Atf  e ;  until  marriage  to  the  use  of  himself  and  his  heirs, 
copyhold.  Asur-  and  after  marriage  to  the  use  of  himself  and  A.  in  tail. 
[  *  268  ]  *  The  question  was,  whether  the  limitation  of  the  estate 
render  infuturo  upon  the  limitation  of  the  fee  precedent  be  good  or  not? 
is  good.  rpj^g  ^^ggg  ^i^j  ^^yg  Rolle,263.  1  Leon,  288.  2Cro.  376. 

Godb.  ^4. 

Per  tot.  Cur' — It  is    good  enough  to  limit  a  remainder 

upon  a  contingent  fee  in  copyholds,  as  in  case  of  mortgages 

of  copyholds  (a). 
(1)  Thereseems      A  surrender  infuturo  is  good,  and  the  mischief  (1) for  the 
to  be  an  omis-    freehold  remains  in  the  lorcf. 

sionm  the  report 

*>"*•  (a)  Whether  limitations  of  this  nature  276-7,  7th  edit  Watkina  on  Copy- 
be  good  in  a  surrender  has  been  much  holds,  304 — 319,  2(1  edit  Sugd.  Gflb. 
disputed.  For  the  different  opinions  and  Uses,  254.  Gwillim's  Bac.  Ab.  Remain- 
authorities  on  this  subject,  see  Glib,  der,  (G).  and  Sanders  on  Surrenders  of 
Tenures,  260-1-2.  Fcame'sCont  Rem.  Copyholds. 

(  C.  294, )  Smith  v.  Knowles. 

Testamentary  The  grandfather  deviseth  the  guardianship  of  his  child  ac- 
S^r'abteor  ^^^^^"g  *^  ^^^  statute  of  12 Car.  2.  The  question  was,  whe- 
deviMOjS!"  A***'  ther  or  no  the  devisee  could  grant  or  devise  this  guardian- 
grandfather  can-  ship  over?  And  in  this  point  the  Court  was  divided  in 
not  appoint  a  Chief  Justice  VaugharCs  time ;  but  now  the  Court  were  of 
Stat  12  c^  2 '  opinion  that  this  was  a  personal  trust,  and  so  could  not  be 
c.  24.  transferred  (o). 

2.  They  held  that  the  grandfather  was  not  a  father  in  that 
law.     Jiid*  pro  qver'  (A). 

(a)Acc.J9e^^v.CoM/a6Af,Vaughan,      P.   Will.  121.    Vilhreal  v.  MettUh,    2 
177.  Reynolds  v.  Lady  Tenham,  9  Mod.      Swanston,  537.  Semb.  S.  C.  2  Atk.  14. 
40.  Eyre  v.  Cwnteu  of  Shaftesbury,  2  (6)  Ace.  Blake  v.  Leigh,  Amb.  306. 

(  C.  295.  )  Jones  v.  Walker. 

Plea  held  bad  AssAULT  and  battery.  The  defendant  pleads  an  arbiti^- 
for  omitting  ment  in  bar,  and  doth  not  shew  wh^re  the  award  was  made. 
2  h" Black.  161.  '^^^  plain tiif  demurred,  and  for  this  reason  the  plea  was 

ruled  to  be  ill.     JuiT  pro  quer\ 

\  ^'  "^®*  )  Hilbert  «?.  Lewis. 

In  a  suit  by  ex-  Debt  by  three  executors.  The  defendant  pleads  in  abate- 
f!"<!K!!l^f*!'    ment,  that  there  was  another  executor  not  named,  and  doth 

m  abatenient  '  .        -  ,.   .       ^  ' 

that  there  b       not  aver  that  he  was  hvmg. 
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Bakkcinpro  def^. — That  the  plaintiff  ought  to  aver  that  another  not 
he  was  dead,  and  cited  Rastall,  300.  Co.  Ent.  120,   121.  2  n*°»e^»  «»"«* 
Brownl.  131.  8  Co  Henslowe^s  case.  ^  .      ,  ^      ,    ^:Z^^ 

fFestOH  pro  quer  cited  Lovell  v.  PtgoU,  Tnn.  7  Can  1.  saund.  291A. 
B.  R.  Rot.  1630,  adjudged  in  point.  (noteby  Serjt. 

Per  Cur\  —The  defendant,  if  he  plead  in  abatement,  ^^^^  ^^ 
ought  to  aver  that  the  fourth  person  is  living ;  for  it  may  be  .         ' 
he  miffht  be  dead  before  the  testator,  or  before  the  writ  pur-  % 
chased.    Jud '  pro  guer\ 

.      ^^-  [    269     ] 

ViNIER  V.   JOYNER.  (  C#  297.  ) 

S.  C.  on  error.  T.  Ray.  415. 

Debt  upon  a  bond  against  the  defendant  as  heir  of  Christo«    The  condition 

pher  Joyner.  Aa*tif  Ae  o"' 

The  condition  of  the  bond  was,  that  whereas  Christopher,  y^^^  ^y  the 
the  ancestor,  did  affirm  that  he  had  paid  60/.  to  H.  L.  which  iothofNov.,did 
H.  L.  did  deny,  if  Christopher,  by  the  10th  of  November,  ^^*^^^|'°^* 
did  not  legally  prove  the  money  paid,  then  if  he  paid  the  mo-  Scn^J  ^paid 
ney  the  said  10th  of  November,  the  bond  should  be  void.       the  money  on 
The  defendant  pleaded,  that  Christopher  died  before  the  ^^^  ^^^»  ?*|« 
10th  of  November.  vdd.  Held,  that 

The  plaintiff  demurred.  the  bond  is  not 

Sympson  pro  quer'  argued,  that  in  a  disjunctive  condition,  ^^^'^f^  ^ Vh 
if  one'  part  become  impossible  by  the  act  of  God,  the  whole  oWigor  before  * 
.is  discharged ;  but  this  is  not  a  disjunctive  condition.  the  day. 

Stroud  argued  pro  defy  that  the  contingent  being  become  ^^^*  P-  228-9. 
impossible  by  the  act  of  God,  the  bond  is  discharged ;  for 
he  had  till  the  10th  of  November,  to  make  his  proof;  and        ... 
before  that  time  he  dying,  that  is  become  impossible  by  the ' 
act  of  God ;  and  the  proof  was  not  to  be  made  by  his  heirs, 
and  cited  1  Inst.  206.  Cro.  Eliz.  396.  1  Roll.  447.  Cro.  Eliz.  . 
277.  Mich.  27  Car.  2.  B.  R.  Rot.  543.  Dyer,  262. 

But  the  Court  did  hold  this  was  not  like  a  disjunctive  con- 
dition, though  it  did  depend  upon  a  contingent ;  and  the  par- 
ty having  undertook  to  make  ptoof,  it  was  at  his  peril  if  he 
did  not;  and  though  he  was  prevented  by  the  act  of  God, 
jet  the  bond  was  forfeited :  and  Ellis  cited  Moor,  645.  1  Rol. . 
461.  Mich.  31  Car.  2.  Rot.  321.  C.B.  Jud' pro  quer\a). 

(«)  Dyer,  S3  a.  pL  10.    1  Salk.  170.  obligation  if  it  be  not  performed;    but 

"There  is  a  difference  where  the  condition  otherwise  where  no  duty,  as  to  make  a 

contains  a  duty  vested  in  the  obligee  and  feoffment  or  to  prove  an  allegation  in  a 

where  it  is  only  a  collateral  act;  for  in  bill  of  equity,"  T.  Ray.  415-6,  ciUng 

the  first  case  the  executors  are  bound  to  Cro.  £U  10.  8  Leon.  155.  Dy.  268  a. 
^iform  it,  and  sb  tlxe  obligor  forfeits  his  ' 
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(  C.  298,  )  Hinton's  Case. 

The  Lord  Chan-  St  ALY,  a  goldsmith  in  Covent  Garden^  was  arrested  upon 
ceiiorhasnoau-  the  8th  of  November,  1678,  by  one  Stroude,  who  was  exe- 
?^oiJL?««^'^  cutor  of  Clarke,  to  whom  Staly  owed  500/.  to  whom  Staly 
IwDknipt  with-  gave  good  bail ;  but  at  the  time  of  the  arrest  Stroude  had 
out  a  petition  in  ^ot  proved  the  will.  Upon  the  16th  of  November,  Staly 
te"^8uch  a  *peti^  being  indebted  to  Hinton  (the  defendant)  and  several  others, 
tion  he  may  delivered  plate  to  the  vdue  of  1500/.  to  one  Coles  for  satis- 
v^^  repeal,  faction  of  those  debts :  afterwards,  the  18tfc  of  November, 
comJ^^s  Staly  turns  himself  over  to  the  King's  Bench  Prison:  afr 
totUt  qwties  ter  this,  the  plaintiff  and  other  crecUtors  take  out  a  com- 
wWiout  a  new  mission  of  bankruptcy  against  Staly,  and  the  commission*- 
|S?m°Sa^n^w  ^®  ^^iff^  this  plate  to  the  plaintiff;  who  brought  an  action  of 
coniniMion  |<  a  trover  for  the  same  against  the  defendant. 
ntptrmdetu  to         It  was  resolved  in  this  case, 

th«^4we.  I.  That  there  ought  to  be  a  petition  in  writing,  to  my 

Lord  Chancellor,  or  else  he  hath  no  warrant  to  grant  a  conv- 
mission,  and  then  whatever  the  commissioners  do  will  be 
void  (a). 

S.  If  there  be  once  a  petition  in  writing,  my  Lord  Chai»- 
cellor  may  grant  and  repeal  commissions  toti^s  quoties,  and 
needs  not  a  new  petition  for  a  new  commission,  but  may  su- 
persede the  old  commission,  either  for  the  miscarriage  of  the 
[  *  271     ]  eommissioners,  or  in  case  of  death,  or  for  any  other  *  reason, 

and  may  grant  a  new  commission ;  and  the  granting  of  a  neW 
commission  is  a  supersedeas  to  the  old  one. 
A  party  is  ar-       3.  The  party  being  arrested  the  sixth  of  November  by  a 
rested  on  6th  ^  warrant  that  bore  date  the  7th,  vet  if  the  warrant  was  made 
rant'bearing'"'  the  6th,  it  was  suf&cient  to  justify,  for  the  warrant  took  ef- 
dateche7th;  the  fect  from  the  delivery  and  sealing  thereof, 
aireatis  goo<L         Two  doubts  Were  made  which  were  not  resolved  (1): 
JoJiamil^/         ^*  Staly  here  being  arrested,  and  giving  good  bail,  and 
Waiur,  p.  539.  af);erwards  continuing  trading  in  his  shop,  and  then  becom- 
ing a  bankrupt  by  not  paying  his  debt  in  six  months,  fte. 
whether  this  shdl  relate  to  the  time  of  the  arrest,  so  as  to 
tfvoid  all  contracts  made  by  him  in  the  mean  time?     And 
the  Court  said,  it  would  be  a  mischievous  case,  if  the  law 
#hould  be  so ;  and  it  seemed  to  be  within  the  woihIs  c^  the 
statute,  but  they  would  not  deKver  any  opinion. 

2d.  Question,  Wliether  the  arrest,  being  made  by  the  ex* 
ecutor  before  probate  of  the  will,  was  lawful  or  not,  though 
the  will  was  afterwards  proved? 

(a)  Ace.  2  Chan.  Ca.  191.    the  sfa-  suffident  in  Kimey  ▼.  Smith,  1  Ld.  Bay. 

tatet84ft35H.8,  c4,andl3Eliz.c.7,  741.     See  1   Clinstian's  Bank.   Law, 

require  a  "complaint  te  wriUng,"  al-  405.S-7,  Sd  ediu 
thongli  a  pmnl  peticioii  Waaaaidtoba 


fK  c&mmvtn  ban<?o. 


2Vl 


And  these  two  poiata  the  Court  had  ordered  to  be  found 
speciaUy ;  but  the  cause  went  off  agaftist  Hinton,  because  the 
assignment  of  the  plate  made  to  hmi  appeared  to  be  fraudu-  (2)  Cowp.  6S9. 
lent  (2),  and  so  had  not  altered  the  property.  *  Burr.  2285. 


«cn 
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ANONYMt5.  (C.^29&.  ) 

^.  &  C.  AfM$  V.  TiUHBmd,  1  Ld.  Itey.  S2S.  1  SlOk.  291. 

A.  MSSSssSD  of  a  long  term  for  years^  devises  it  to  B.  fo)r  life,   a  term  of  yean 
and  after  his  decease  to  CX  for  life,  artd  saith  nothing  What  "  dc^bed  to  8e« 
shall  become  bf  the  temAinderW  the  term  after  the  decease  i^To/Si^e^" 
of  B.  and  Cky  and  the  question  was,  whether  the  executoi^s  of  spective  lives : 
C,  or  the  executors  of  A.  should  have  it  »s  a  reversionary  aft®'  their  de- 
term  ?  And  it  was  «rgued  by  Levinz,  that  the  executors  of  re^n' w  uw^ex- 
C.  should  have  it;  for  that  in  law,  it  being  devised  for  life,  ecutors  of  tlie 
thewh<de  term  passed,  and  C,  being  the  last  devisee,  should  devii^or.  But  if 
have  it*     But  it  was  held  by  the  Court,  that  it  should  revert  tioVSe\o'^" 
to  the  exeeutors  of  A.,  because,  it  being  expressly  limited  to  generally  (with- 
G-  fofr  Ufe,  it  doth  not  appear  to  be  the  intent  bf  the  testator,  «ut  saying  :'*  fo> 
diat  his  executors  should  have  it;  and  they  said,  that  since  c?and  his  as-^ 
it  was  now  held,  that  a  devise  of  the  remainder  of  a  term  af-  i\gns;  or  to  C„ 
ter  an  estate  for  life  wa^  good,  there  could  be  no  reason  given  «nd  if  c.  die 
why,  if  the  remainder  were  not  devised,  it  should  not  remain  n!!*!.^!!^!""^, 

m       \  /»   1       1      p  remainder  over 

In  the  eitecutoi^  of  the  devisor.  to  another,  theo 

But  it  was  here  admitted,  that  if,  afl«r  the  death  of  B.,  it  tiie  executors  of 
kftd  been  limited  to  C.  and  his  assigns,  or  to  C.  generally,  ^-  »***"  ^^*  **• 
without  sajying  for  hislife ;  or  if  it  had  been  said,  if  C.  die 
iMithout  issue (1),  then  to  a  third  person;  in  all  these  cases  (1)  sPimid. 
dte  executors  of  C.  should  have  it ;  but  when  the  testator  *^^»  ^^^ 
mves  it  for  his  life  expressly,  and  is  silent  as  to  the  tesiduumi 
Hiereit  shall  remain  with  the  executors  of  the  devisor  (a). 


(a)  In  this  case  it  was  held  "  that  the 
Unt  densee,  and  so  every  devisee  in  his 
torn,  had  the  whole  tetm  vested  in  him ; 
duziog  ttliidi  the  next  man  In  retnaindcir 
«id  so  every  other  after  him  had,  not  an 
actual  remainder,  bnt  a  postibttity  tif 
tfmMMtuisr,  and  the  ezecntor  of  the  de- 
visor a  paaitiUtp  qf  reverter."  4 


231.  i  Ld.  Ray.  326.  Zithptand  f, 
Courtney,  2  Freem.  250-1.  Pearna, 
Cont  Rem.  487-8,  7th  edit  On  limi- 
tations of  terms  after  a  failure  of  issu^, 
see  Fearne,  p.  459 — 489.  Pnrtfroy  t. 
Rogers,  2  Saund.  388  k,  notes.  6  Cn&e'f 
Dig.  500—517.  2d  edit. 


Kf 
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(  C.  300.  )  Dixon  v.  James. 

S,  C.  2  Lutw,  1238. 

Qtidrre,  whether  THEcasc:— The  landholders  had  common  for  all  beasts  levant 


one  commoner 


can 


distrain  the  *"™^  couchant  upon  their  estates ;  the  plamtiff  and  defendant 

cattle  of  another,  were  both  entitled  to  this  common ;  and  the  plaintiff  putting 
who  surdiarges  jn  more  Cattle  than  were  levant  and  couchant  upon  his  estate, 
levant  and  ^^  ^^  defendant  distrained  them:  and  the  question  was,  whe- 
c<mehant{a)?  ther  One  commoner  might  distrain  another  in  this  case? 
Case  lies  by  Jt  was  agreed  in  this  case,  that  one  commoner  might  have 
Main»raQoti^cr  ^^  action  of  the  case  against  another  that  put  in  more  than 
for  surcharging  Were  Icvaut  and  couchant,  and  that  the  lord  might  in  such 
with  cattle  notZe-  case .  distrain  (i6) ;  and  that  where  a  commoner  was  entitled 
iTsufh^casc^e  *^  Common  for  a  certain  number  of  cattle,  as  for  ten,  or  any 
lord  may  dis-  Other  certain  number,  there,  if  he  surcharged,  another  com- 
train.  One  com-  moner  mi^ht  distrain(r). 

trdn^thewtutof  ^^  ^^  fikewise  agreed,  that  if  a  stranger,  who  hath  na 
another,  where  right  of  common,  put  in  Cattle,  any  commoner  might  distrain; 
the  common  is    but  this  was  Said  to  be'a  case  not  yet  resolved,  whether  one 

nurabe^of Mttie.  ^^^^^^^^^^^^  could^  distrain  another  for  a  surcharge  in  the 

Any  commoner  casc  of  Icvancy  and  couchancy.     And  so  theCourIf  took  time 

may  distrain  the  to  consider  tifl  the  next  term.     But  it  seems  to  me,  admit- 

dattie  of  a         ^      ^^^  ^  distress  may  be  taken  for  a  surcharge  by  a  com- 

stranger(rf).  o  i  ^v  ^        -    r  i.   -  ^       lu    ^  -i.  • 

1  Roll.  665.       moner,  where  the  common  is  tor  a  certain  number,  that  it  is 

r  *  274    1  rei^onable  that  it  might  be  done  in  this  case ;  *  for  although  it 

is  now  uncertain  as  to  the  number,  viz.  how  many  shall  be  le- 
vant and  couchant  upon  an  estate,  that  must  be  ascertained  by 
the  jury  upon  a  trial ;  et  id  cerium  est  quod  certurn  reddi potest. 
So  many  catUe      In  this  Case  it  was  said,  saniany  cattle  shall  be  said  to  be 

are  levant  4*    .  levant  and  couchant  as  the  estate  will  keep  in  the  winter. 

:::^"ktp  Mjaumatur. 

In  winter.  1  Vent      (a)  That  the  commoner  cannot  dis-  K  K.  B.  125,  D.  Atknuon  v.  TwBdak^ 

54.  5  Term  Rep.  train  in  this  instance,  see  Atkinson  v.  2  W.  Bl.  818.  Ellis  ▼.  Howies^  Willei, 

4(1-8.                    Teasdah,  3  Wils.  237,   291.   Hall  v.  638. 

Harding,  4  Burr.  2426.  S.  C.  1 W.  Black.  (c)  See  Hall  v.  Harding,  cited  note 

673.    WhUeman  v.  King,  2  H.  Black,  (a),  and  the  observation  in  Lutw.  1241. 

4.  And  see  notes  to  Me&r  v.  Spaieman,  Ksnrick  v.  Pargiter,  Yelv.  129. 

1  Saund.  346  c.  ^4,  (d)  I  Rol.  Ab.  405.  Wkiteman  ▼.  King, 

{b)  That  the  lord  may  distrain,  see  dted  note  (a),  supra. 
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(  C.  301.  )  Manning  v.  Avery.— Pa*cA.  1673.    C.  B. 

S.  C.  3  Keb.  1{>3. 

sianto  of  title  fajg  plaintiff  declares,  that  whereas  he  did  intend  to  sell  his 
^S^iltspildai  lands  alicui persofUB'vel persfmis,  the  defendant  said,  **  He 
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hath  mortgaged  B.  for  100/.  and  to  my  knowledge  he  hath  damage.  3Bi. 
not  power  to  seU  them;"  et  sembleper  le  Court  q'  lesparolls  Com.  124.  Cro. 
ne  sant  actionable;  because  he  doth  not  allege,  that  he  was  2423* 4!  ^Poiu 
in  treaty  with  any  particular  person,  and  that  by  these  words  c.  312.  sir.  w. 
he  lost  the  sale.    And  whereas  it  was  objected,  that  the  last  Jo- 1^^: 
wdlrds,  ^^  And  to  my  knowledge  he  hatn  not  power  to  sell 
them/'  were  actionable;  it  was  answered,  that  these  shall 
have  relation  to  the  first;  and  this  is  Uke  the  case,  '*  He  is  a 
murderer,  for  he  hath  killed  a  htfte  (a)."    Jtid*  pro  def'  fdsi. 

(a;  Bull.  N.  P.  5.     Chrittie  ▼.  CoweU,  Peake's  N.  P.  4. 

Potter  v.  Elliott. — Pasch.  1674.  (  C.  302.  ) 

*'  Thou  art  thy  master's  whore  and  concubine,  and  he  hath    Words,  cbarg- 
the  use  of  thy  body  as  commonly  as  I  have  of  my  wife's."  »««  a  woman 
Resolved,  that  they  are  not  actionable  without  alleging  spe-  nence"*not^"c- 
cial  damage,  because  the  words  are  of  spiritual  conusance,  tionabie  witb- 
Judgment  arrested.     And  in  -rf.  Daines's  ♦case,  5  Co.  16,  [    *  275  ] 
such  words  were  actionable  because  of  the  special  damage,    out  special  dam . 

(a)  Jnte,  p.  15.  p.  50,  C.  62.    3  Mod.  120.  Dougl.  380  n.  ^^  ^^^' 

J.  HuETT  s  Case.  (C.303.) 

**  John  HuETT  is  a  witch,  and  I  will  have  him  ducked."  Resolv-   CaiUpgpiaindff 
ed,  that  to  call  one  witch  is  not  actionable,  without  saying  "  He  actionable."^ 
did  bewitch  a  horse,''  &c.     Judgment  arrested  nisi.  Roi.  Ab.  44-5. 

^  .  Cro.  Car.  324. 

^"  1  Sid.  52. 

Ratnolds  v.  Blanchett.  (  C.  304.  ) 

The  plaintiff  declares,  that  he  was  bailifi*  or  servant  to  Mr.    An  action  lies 
Gawdy,  and  the  defendant  said,  "  Mr.  Farrer  desired  Mr.  for  slanderous 
Gawdy  to  see  farther  ho\f  Raynolds  did  get  his  means,  and  ^/tVe'^^art^*' 
that  he  was  become  a  broker,  and  did  not  know  but  that  he  reported  them 
-now  and  then  threw  in  a  load  of  corn,  and  that  his  wife  was  «» spoken  by 
as  chargeable  as  a  lady,  and  if  he  kept  him  he  would  never  pi^^^averring 
let  a  foot  of  land."    Resolved  per  Curiam,  that  they  are  not  that  they  were 
actionable;  but  if  he  had  declared,  that  he.  had  been  his  bai-  not  so  spoken. 
lifT  certainly ,  and  had  alleged  a  special  damage,  it  had  been  ELt"463^4B* 
good  (a);  and  tlie  saying  Mr.  Farrer  said  the  words,  whereas  &a.  605. 
he  said  them  not,  (which  was  averred  by  the  plaintiff),  would 
not  excuse  him  any  more  than  if  he  had  spoke  them  himself. 
Judgment  arrested. 

(a)  Fid.  poit,  p.  279.  Harris  v.  Tucker. 

Ford  v.  Fletcher.  \  C.  305.  ) 

"  Thou  hast  a  bastard."   Per  Faugkan, — The  words  are  ac-    Whether  it  be 
tionabie.     Sed  qucsre,  because  it  doth  not  appear  that  she  actionable  to 
was  chargeable  to  the  parish,  and  so  not  liable  to  corporal  "basu^d!'"^"^ 
punishment  (a). 

{a)    Vide  Com.  Dig.  Action  for  Defuinalion,  F.  20.  2  S^lk.  003-4,   pi.   2  &  3. 
Hicks* s  case,  antet  P<  80. 


375  irft-fiimrsk  MtBi  WQftiM. 

(  C.306.  )  Pastnawv.  Weepdn-— jffiZ  25.  Rot.  1S84. 

Words,  impiit-  The  plaintiff  dedaf^By  that  he  did  uae  to  buy  aad  aeU  tMbeiv. 
toVtraderarc  ^"^  *®  P*^  d«bt8,  &c.  and  the  defendant  said  these 
actionable  with-  words>  '^  Thou  art  a  kind  of  a  broken  fellow,  and  waatast 
out  special  dam-  money  to  pay  thy  debts,  and  art  5  or  600/.  in  debt,  and  Imst 
Artioif foT*D^f^-  ^"^^^  enough ;"  and  lays  no  special  damage.  Per  EUis, — Ta 
madon,  D.  2^5?"  ^^y  of  a  merchant,  "  Thou  owest  600/.  and  art  not  able,  (ok 
2  Ld.  Ray.  1480.  hasH  not  a  fflToat)  to  pay  it,"  is  actionable. .  But  qtugre  if  therei 
1  Ld.  Ray.  610.  |jg  ^ot  a  difference  to  say,  "  Thou  wantest  money  to  pay  it." 

Et  adjoumatur. 
[    276     ]  -^ 

'  (  C.  307.  )  Preston's  Case. 

It  is  actionable  He  declares,  that  he  was  a  dyer,  and  a  colloquium  beuigha^ 
wit?^*fe***^*^'  by  the  defendant  with-  his  servant  of  hkn  and  concerning  his 
to  ^aTtnde^  trade,  he  spoke  these  words,  "  Where  is  the  rogue,  tj^maa- 
'^  be  is  a  cheat- .  ter :   I  will  prove  huA  a  rogue." 

h^^eh"*^  d  ^°' "  ^^  ^  another  time,  having  the  same  colloquium  with  hit 
Q«tfrff,Vhenthe  ^^^^»  ^®  ®*^^'  "  Where  is  that  cheating  knave  thy  husband: 
words  charge  I  wiU  prove  him  a  cheating  knaye,  for  he  cheated  me." 
him  with  being  Xhe  first  words  seemed  too  general  to  be  actionable. 
T!FUy.62, 169.  ^^^  ^^^  *^?  second,  per  Ellis^  Windham^  andjitkins, 
5  Mod.  398.  speaking  of  his  profession,  they  are  actionable ;  as  in  case  of 
?97^\%r^^^'  *"*  attorney  (a).  Though  it  was  moved  by  Seise ^  that  they  are 
2H!Biack.^si.  "^^  actionable,  unless  he  had  set  forth  in  what  particular  he 
*  cheated  him;  and  for  that  he  cited  Cro.  Car.  417;  but  there 

was  no  colloquium  had  of  his  trade.  Cro.  Car.  552,  where  it 

was  applied  to  his  trade,  they  were. 

(a)  Jnte,  C.  14,  and  the  next  cete. 

(  C.  308.  )  Scroop's  Case.— Mich.  1674. 

Words,  hnput-  **  He  is  a  cheating  knave,  and  takes  extraordinary  fees  and 
wfnTrf^S^*  extortion,  and  hath  no  more  wit  than  an  owl;"  it  appearing 
sunding  to  an    that  the  plaintifi*  waa  an  atton^ey ,  actionable. 

attorney,  are  /^x  ^^^  q^  i^   3  yfn^  59  ^^  the  cases  next  preeeding  and  foHowing. 

acqonaWe  (a).  ^  '  _  r         -w>  -o 

(  C.  309,  )  Bell  v.  Thatcher. — Mich.  1675.    B.  R. 

&  C.  1  Vent  275,  differently  reported. 

To  say  of  a  Bell  was  a  letter-carrier,  and  the  defendant  spoke  of  him 
letter-carrier  these  words,  vi^  "  He  breaks  opw  letters,  and  takes  out 
that  he  breaks  \y{\\^  q{  exchange;'*  and  avers,  tiiat  he  thereby  lost  his  em- 
^/olfw^rJpWinent;  and  held  not  actionable;  for  Hale  swd,  bv  the 
exchange,  is  not  same  reasou,  if  I  had  said  of  him,  *'  That  I  gave  him  a  letter 
actionable  wiUi-  to  deUver  OH  Tuesday,  and  he  kept  it  till  Wednesday,**  he 
Tus'^l^^  nright  have  an  action.  Afterwards,  this  ease  being  moved 
ment,  although  again,  the  Court  held  the  words  were  not  actionable;  be- 
the  loss  of  hu  causc  no  colloquium  was  laid  to  be  of  his  employment  at  th^ 
K^aT^Z^  time  when  the  words  were  spofewi.^  AM  ^ofc  compared  it 
nge.  3Saik.694.  to  the  case  of  a  bailiff;  if  it  be  said  that  W  il^^  09  wM 
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not  aetionable.  Hob*  76.  And!  s<»  if  a  man  soys  of  an  attov^ 
iMgry  that  he  is  &  knave,  die  words  ave  not  actionable,  vai* 
less  there  be  a  coUequiun^  kdd  concerning  his  prBMStistiif  as 
an  attorney  (a). 

*Bat  if  the  words  be  snch  as  do  necessarily  relate  to  bill  [    *277  ^ 
eaqploymenty  then  the  words  are  actionable  without  any  cof-    A  eaUoqmwm 
I^uiump  as  to  say  of  an  attorney  ''Heisaknavein  hispfae-  ^^^^^^ 
tice/'  or  '^  He  arresteth  witkoat  tduag  out  writs/'  fcc*  these  when  the  words 
are  actionable  without  any  colhqmum,  because  they  neeee-  spoken  necessa- 
sarily  relate  to  his  employment*  i  Le"  mV**  *^ 

(a)  Qtuerei  whether  the  special  dam-      Moon  ▼.  Meaghir,  t  taunt  44.  Poit,  ^j''»  P;  *^'' 
age  does  not  cure  the  want  of  a  eolhqui-     C.  314.  *  *^^*  **• 

mk  here?  FIA  t  Saund.  S07  a,  note  (1 ), 

Whitehead!;.  Founes, — PascA.  1676.  B.  R.  (  C.310*  ) 

The  plaintiff  being  a  midwife  brought  an  action  for  these    Worda,  dbp** 
wordsy  "  Thou  art  no  midwife^  but  a  mirse ;  imd  if  I  had  not  raging  a  midwiA 
pulled  thee  from  Mrs.  J.  S.,  thou  hadst  killed  her  and  her  ^0?'.^"/;';^^ 
obikl.'*    Per  Ctfrtam>r— They  are  actibnable>-  because  ibej  ahi&  ivent.2t 
disparage  her  in  her  employment  and  ptofessioB.  ^  Vin.462.  J^ott, 

— "* —  (C.siab-) 

*'  Thou  hast  picked  my  pocket/'  without  it  be  said  "  fele-^   « thou  hast 
Biously/'  or  ^' l  will  hang  thee»"  or  some  such  subfeei|uentex-  pickedmypook- 
planation,  not  actionable;  for^  as  WyMe  said,  iib  is  a  common  ^^'^  nnten't*^' 
sayug^  ^  Thelawyershave  picked  my  pocket."  1  BoL  68, 73.  felony  be 

(«>  I  Viifc  AK  50»-4.  2  Let.  51.  II  Vent*  tW.  «■•"'  W- 

Dudley  v*  Spencer. — Trm.  1678^  B.  R.  (  C.311.  ) 

**  He  is  an  heretick,  and  deniietlx  the  articles  of  the  Christian    Words,  chaif. 
Faith."    The  Court  inclined,  that  they  were  not  actionable  ing  heresy,  not 
at  common  law  without  special  damage  alleged ;  but  the  par-  wlthout*8pccU 
tj  ou^t  to  sue  in^  the  Ecclesiastical  Court.    JU/oumaiur  damage,  i  vio. 
till  IdSch.  Teem*  ^oa.  8  bl  Com. 

^  125.^nife,p.97. 

WiTUEBXY  If.  John  Hermitage. — Mkh*  1678;  (  C.312.  ) 

iS^.  a  Wtiherkmd  ▼.  ArmUage^  2  Lav.  2S3»  S  Show.  IS. 

Tbs  pfaontxff  declares,  that  she  was  a  dancing  mistfdss^snd   l^  gay  of  a 
several  young  gentlewomen  were  her  scholarsi  and  the  de-  ^oman  who 
ftndaat  spoke  these  words  of  her,  ''  She  is  as  much  a  man  |haf*SA^"Ja^ 
as  I  am,  and  got  J.  S.  with  child ; "  rmtieme  cujits  she  lost  her  man,  and  got  /. 
sefaolass^  S'  with  chud," 

The  Court  did  incline  that  Oiese  words  were  not  actional  ^^Jj^^t*"^^ 
ble  without  alleging  special  damage;  and  the  saying  she  lost  damage  (a). 
her  scholars  is  no  special  damacre,  but  she  ought  to  say  which   Special  damagt 

f        -  ®  ®  ^  muitbe  alleged 

(a)  In  the  other  reporta   the  word      the  words  are  eaid  to  hare  been  held  ac*  with  partlciiiaii- 
Ssrwrnphtodiit  if  used,  and  in  Shower,      tionable.  ty.  1  Rol.  63. 
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she  lost  in  particular ;  as  in  loss  of  marriage,  it  must  be  said 
with  such  a  person  in  particular;  and  so  where  title  to  land 
is  slandered,  the  plaintiff  must  shew,  that  he  was  in  commu- 
nication  with  such  an  one,  &c.  4  Co.  19  (i). 
[      278    J      *  Holt  pro  guer'  took  this  difference;  where  the  special 

damage  is  on^  particular,  as  in  case  of  marriage,  there  the 
very  person  ought  to  be  alleged ;  but  where  it  may  be  in  se* 
veral  particulars,  as  in  this  case,  there  it  is  not  necessary  to 
allege  any  particular  scholar  that  she  lost,  but  to  say  in 
neral,  that  she  lost  her  scholars ;  and  he  compared  it  to  £ 
case  in  1  Roll.  G3,  of  one  that  had  children  to  board,  &c. 
Curia. advUare  vult. 

(d)On  the  particular  statement  of  special  Ni.  Pri.  7.  Hartley  v.  Herring,  8  Term 

damage  in  actions  of  slander,  see  Sir  W.  Rep.  130.  Ante,  p.  274,  C.  301.  Pott, 

Jo.   196.     Anonynumt,    1  Vent    348.  C.  318.  Morris  v.  Langdale,  2  Bos.  & 

Broummgv,  Neufman,  IStra.  666,  Bull.  Pull.  284. 

(C.3l2b.)  — ^ 

Semb,  S,  C.  Newton  ^  ux.  v.  Masters,  2  Lev.  233. 

To  say  of  the    ^'  She  is  a  Strumpet  and  a  bawd,  and  kept  a  bawdy-house. 
plaintiff,  that         Movcd  by  Do/tneU  in  arrest  of  judgment,  because  for  the 
bawdy  house"     words  "strumpet"  and  "bawd,**  they  are  not  actionable;  and 
(in  the  past        the  latter  words  do  not  accuse  her  with  a  present  crime ;  as  to 
tense), fe action-  gay  «  J.  S.  had  the  French  pox"  is  not  actionable.  Nov,  5L 

able.     Cro.  Jac.  o^l,!.    qq 

622.  Com.  Dig.  ^^6,  ^».  ,.,  «        i  , 

Act  forDefemat.  But  per  Cur  , — The  cases  are  not  ahke ;  for  though  a  man 
E. «.  2  stra.  had  the  French  pox,  yet  he  maybe  free  now;  and  so  therea- 
Rep.  473.  ^Bac.  ^^^  ^^V  ^hesc  words  are  actionable  in  the  present  tense  is, 
Ab.siander,(F).  because  bf  the  frightening  people  from  converse,  whicb  there 

is  no  cause  for  when  the  party  is  well  again ;  but  in  this  case» 
if  the  plaintiff  did  formerly  keep  a  bawdy  house,  he  is  pim- 
ishable  for  it  still.     Judgment  pro  qtun^  nisi. 

(  C.  313.)  Banfield  v.  Lincoln.— 2ri».  1679.  B.  R. 

'*  He  Is  a  great  <<  He  is  a  great  rogue,  and  killed  a  man  a-board  a  ship,  and 
Ih^^o^"^  ^^'  if  he  had  not  given  money  to  have  taken  himself  off,  he  had 

ea  a  man,  --,        _   -      ,  c,,  •' 

and  if  he  had       SUIierecl  tor  it. 

not  given  money  It  was  movcd  in  arrest  of  judgment,  that  the  words  were 
?^7f*^?     not  actionable;  for  to  say  "one  hath  killed  another"  is  not 

himself  off|  he  ^        vi       /»       '^  1*^1  •  ^  /•  •      ^» 

had  suffered  for  actionable,  for  it  may  be  done  m  execution  ot  justice ;  or 
it:"  held  action-  justifiably,  as  wherc  another  goes  to  rob  me  on  the  highway ; 
able  word*.        ^^  ^^ich  the  CouTt  uiclined-  [1  Roll.  72]  (a). 

But  here  the  Court  were  of  opinion  that  the  words  were 
actionable,  by  reason  of  the  following  words,  "  if  he  had  not 
given  money  he  had  suffered"  which  shews  that  he  intended 
a  felonious  kiHing.  2  Cro.  423.  1  Roll.  72.  Jud!  pro  quer. 

(o)  But  see  Com.  Dig.  AcL  for  Defamat.  D.  i.  Rivers  y.  Litti  2  Stra.  1130* 
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Gyles  v.  Bishop.— 2Wh.  1680.  .(  C.  314.  ) 

The  plaintiff  was  a  midwife,  and  brought  an  action  for  these    WorcU,  imput- 
words  spoken  by  the  defendant^  viz.  "  She  layeth  no  woman,  ""8  wantof  skiu 
but  Dr.  Chamberlain  or  his  lady  doth  her  work ;"  ♦by  rea-  [    *279    ] 
son  whereof  she  lost  her  employment,  and  sheweth  particu-  to  a  midwife, 
larly  the  employment  of  such  a  person.  TiewMt  wiSf*^' 

Moved  in  arrest  of  judgment  by  Crooke^  that  the  words  are  gpedai  damage. 
not  actionable.     North  inclined  that  they  were  not ;  for  it  is  Cro.  Car.  211. 
no  more  thAn  if  it  should  be  said  of  a  lawyer,  that "  he  draw-  ^^^*  ^'  ^^^* 
eth  no  conveyance  without  the  assistance  or  advice  of  the 
Attomey-Greneral;"   and  though  a  special  damage  be  al- 
leged (1),  yet  if  the  words  do  not  import  scandal,  they  are  not  (i)  ^^*  «•<<>  c. 
actionable.     Ellis  doubted.     But,  per  Cur\ — Let  judgment  ^®^* 
stay  till  the  others  move.     Afterwards,  it  being  moved  again, 
the  Court  were  of  opinion  that  the  words  were  actionable, 
because  the  law  is  very  tender  of  people's  employments  and 
professions,  and  it  being  a  special  damage ;  and  it  is  a  sc£ui- 
dal  to  her,  and  implieth  that  she  hath  but  little  skill,  and 
cannot  do  her  work  without  the  help  of  another.     And  per   .         . 
North, — To  say  of  a  lawyer  "  he  never  rives  his  advice,  but  uwyer,  "kene- 
he  consults  others,"  is  actionable.  1  Roll.  54,  55.  tw  givet  atMee, 

bitt  he  eonstdtt 
other 9"  is  ac- 
♦  tionable.   Per 

North,  C.  J. 

Mich.  1680. 
For  calling  one  "papist  and  pensioner."  Fwtepcw^,  Case  714.   (  C.  315.  ) 


Harris  t?.  Tucker. — Pctsch.  1681.  (  C.  316.  ) 

The  plaintiff  was  bailiff  to  Sir  Sandys  Fortescue,  and  the  de-    ^o  say  of  A's 
fendant  said  of  him,  "  He  is  a  cheating  cousening rogue,  and  twiiifi;  that  **he 
hath  cheated  Sir  S.  Fortescue ; "  and  being  asked  wherein,  he  »• «  cheating 
answered  "in  many  things."    Verdict /wo-  quer\  The  Court  ^S^e^ii 
inclined,  that  these  words  were  not  actionable ;    because  j,  in  manff 
he  doth  not  charge  him  with  cheating  in  his  employment,  '**»»y«i"  not  ac- 
neither  hath  he  laid  any  special  damage.  RoU.  62.  Hob.  ^^"^ai;^* 

•  ^»  or  reference  to 

hb  employmenL  1  Vin.  427-S.  Ante,  C.  304. 

DoRRELL  V.  Grove. — C.  B.  (  C-  317.  ) 

"  He  is  a  filching  thieving  rogue,  and  so  was  from  his  cradle,   Semb.  to  say  of 
and  1*11  prove  it ;  and  he  can  be  no  other,  for  he  carried  away  ^^  "heUa 
boards  and  timber  from  this  house  into  a  wood  hard  by,  and  *^^c^^' 
there  kept  it  till  the  coast  was  ^clear,  and  then  took  them  to  away  boards  and 
his  brother's  house,  and  there  set  them  up.'*    Verdict  pro  timber,"  &c  is 

#vtf«r'        '   *  .  actionable.  ISid. 

^    A*       J  ^1.^.1  .        ,1      n        ,.      .       .  373.Cro.Jttc.81. 

Argued  that  they  are  not  actionable,  for  tmevmg  imports  1  viner,  428-9. 
only  an  inclination.   Three  Justices  incline  7'  sont  actionable : 


thieving  impoH»  an  act^  thievish  is  but  aninclinatioii.   Chart- 
ton  e  contra  (a)w 

(a)  To  impute  evil  incliiuidotis  only  ia  officer.     The  distinction  in  the  principal 

aot  aetionable.  Hwrri99H  ▼.  Stratkm,  4  eaae  between  ndjectivee  inpoMing  an  oef 

£fpin.  219.  Com.  Dig.  Act  Sat  Defiimat.  and  an  meUnatim  h  aim  Adverted  tf^  ia 

F.  12.  Bat  see  How  v.  Prinne,  2  Ld.  Oibom  ▼.  Foole,  1  Ld.  Ray.  2^6^ 
RayoL  813,  eont.  in  the  case  of  a  public 
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(  C*  318* )  Getley  t;.  MuNT. — C.  B, 

To  say  of  a  Ths  plaintiff  bei^  a  t;ayIor,  the  defendant  said  of  hin  '^  tlurt 
tayicr,  that  "he  he  had  entered  hiinself  a  prisoner  in  the  King  a  Bench/'  jmt 

hfletf  a  prison-  V*^  ^^  ^^  ^^  ^^^  "*  ^"^y"^  ««^  selUng.    Verdict  yr« 

•f  in  Ute^  K.  B."  9^^^ 

not  actionabia  Resolved,!  that  the  words  are  not  actionable  without  lay* 
wiAout  special   j^  special  damage,  and  the  verdict  will  not  help  it;  for  iCh» 

doth  not  specially  allege  his  damage,  the  defendaint  doth  not 
luQow  how  to  wepare  for  hi&  defence  (a).  1  Roll.  Z3Q.  Qx^ 

(a)  Fid,  ante,  C.  312. 

(  C  3t&.  i  Sir  T.  Cjlargbs  v.  Rowe,— McA.  1681.    C  B. 

S.  C.  3  Mod.  26.  2  Show.  250.  T.  Ray.  482.  3  Lev.  30.  Skin.  68,  88. 

To.aay  of^an.  The  plaintiff  declared,  that  b*  waa  a  deputy  lieutenant,  and 
officer  (as  a  de-  stpod  to  be  elected  to  serve  in  Parliament,  and  that  the  de- 
SLTheTa"*"    fendant  said  he  was  a  papieu  Verdict  pro  guer\  100  marks 

l^apitf^  is  actionr  dwiages, 

able :  Quare,  if      It  being  moved  in  arrest  of  judgment,  that  to  call  a  man 

S^n^pe^nT"""  P^P^^  ^^  "^*  actionable;  it  wa&iield  by  all  the  Judges,  that 
Words,  not  ac-  the  plaintiff  being  a  deputy  lieutenant,  &c.  the  words  were 
tionahlA  former*  actionable ;  andatthough  it  may  be  formerly  it  would  not  have 
M^by  ttcq^drtaT  '^"^  actaooahle/yet  now,  sinae  the  woxipapiet:  had  by  usage 
»woiaftacoep-  acquired  a  worse  acceptation,  to  speak  it  of  an  officer  ia  ao* 
tatio»  by  usage,  tionable :  and  Charleton  held,  that  to.  call  any  man  a  papiai 
tS^aNw^p!  would  be  actioaable;  for  it  is  as  much  as  to  any  in  a  matmet, 
52.  that  he  is  a  traitor,  or  at  least  one  tliat  own&.  the  fiupvemacji 

of  the  pope ;  as  dunce  formerly  signified  a  learned  man,  htk 
DOW  the  significalioB  ia  so  much  altered,  that  to  call  a  lawyer 
dunce  is  actionable  (a). 

The  cases  cited  were  2  Browl.  166.   Ireland  v.  Smiih, 

(i)Hewasone  Trin.  27  H.  8,  pi.  4.     And"  Bevinz{l)  cited  several  cases 

2'l^^"'Si*^     where  words  would  be  actionable  spoken  of  an  officer,  that 

would  not  be  so  in  the  case  of  a  common  person.  2  Cro.  Sir 
Jb.  TasborougKs  caBe,  2  Roll.  Rep^ ;  the  same  case,.  Cro. 
EliE.  191.  Sir  ffT.  fFalgrave^  2  Coo.  202, ;  Smith  v.  luriier, 
2  Cro.  5G.  Sir  Jo.  Harper,  Cro«  Eli&  36&.  Sty.  22,  28. 
Hammond  v.  Kingston,  Hetley,  167,,  168.  Cro.  Eli«.  QOtt. 
Sty.  36S^  364. 
^5:c.iVenL  Mich.  21  Car.  2.  B.  R(2).  Sir  Jo.  Kerne  v.  O^iorne,  to 
1  Le/wo^^'  say  of  a  juetim  oi  peAoe  "  hiS  ia  fbvwwn/'  i»  aAtaoaaUe  (A). 

(a)  S6e  other  fmtancet  iti  T.  Raym.  (ft)  See  Sir  J;  Ciaisr^  case,  pti,  p. 

483.  S,  C,  530.  WyiKUuim  and  Charlton,  JJ.  heM 


iSbt  ww6m  actioiiAble  in  the  caae  of  a  sented  ftom  this  opinion,  8  Ler.  31,  but 

common  person  "  in  respect  of  the  penal  Mie  Court  Qf  K»  B.  on  error  appear  to 

laws  against  papist^;  more  especially  at  have  adopted  it.  T.  Ray.  483.     See  the 

thu  tine  just  after  the  popish  plot,  fi>'r  it  is  obseEvation  of  Holt,  C.  4  In  Tumm  w 

aangerous  as  to  their  persons  to> be  »^  Ogdtn,  2 Salk, 696, and oCI^ GreVf  C.  ^ 

]^ted  a  papist  in  respect  of  assaults  by  the  in  Onslow  y.  Home,  2  W.  Bl.  753,  an4 

rabble."     North,,  C.  J.  an4  Itevinz  dis-  cases  collected  in  1  Viner  Ab.  403-4. 


ERRONEOUS  ENTRIES.  [  J^^    ] 

.  (C.320.  ) 

SciEJB  pm  scmktmPMirefaciiM,  error  in «i^ iplmor eeimrt ;i .  sdnfyrteM 
but  scir'  with  a  dasb  tamed  uf  19  veU  enough,     Ficfe  wte^  JT^'"''*^ 
^       122,  p.  104. 


(C.320b.) 

Infancy  alleged  in  error,  and  concludes^  et  hoc  paratm  est 
verificare  prout  Curia  considerabU;  and  good.  Fide  ante, 
Case  126,  p.  106. 

■'  ^  ♦  '  ■  '  (C.320C.) 

Trespass  vi  et  armis^en le  Conrt  de  Windsor ,  et  misericordia  riJ^Sa^in^^ 
instead  of  a  Capiatur,  and  judgment  reversed.  Trin.  B.  R.  oteapttOurU 
1678,  inter  Undertbood  and  Burlactt.  «"«'  '^  ^^^ 

*  ^  court 

♦  »  Viner,  571-2; 

Hawkins  r.  Wiixs.  (  C.  321.  ) 

S.  C.  a  Lev.  102.  3  Keb.  301. 

Iv  the  venire  facias  there  was  Xli"*.  in  this  vuuBier;  et  per  Roman  Hpirw 
Curiam,  it  is  good ;  but  if  it  had  bee»  12  it  had  been  bad,  "»y  ^  "^*'* 
but  the  Roman  figures  are  good.  m*  i  Ve^*" 

And  it  was  said  by  fFitd,  that  consideratum  est  per  ma^  254.  2  LHiyAk 
Jorem  is  bad,  but  cansideratwn  est  per  mcgorem  m  Curia  i»  ^^*^^lJJ!^ 
good,  for  otherwise  it  might  be  in  a  tavern  (a).  twmutpermt^ 

(a)  The  writ  of  error  wa.  brought  on  The  Roman  fignres  were  nropex,  becanse  '"^.^^"^ 

the  judgment  of  an  inferior  Court,  see  pleadings  were  at  this  ame  in  LcUhu  ^"^  .    *^^ 

%  Lev.  AjDd  tee  farther  on  such  ontriea,  Com.  Dig.  Comrts,  P^  9,   I  Sflk,  1M«  ^'"'^ 

%  LilL  Ab.  131.    1  Saund.  74  a.  Com.  2  Uale,  H.  P.  C.  I7a. 
Dig.  Courts,  P.  13.    1  Ld.  Ray.  147-8. 

RooEBSoN  t;.  Jacob*  (  C.  322.  ) 

AC.  SKebl.  251«302. 

In  Norwich  Court* — It  was  resolved^  that  in  an  aetion  u{)oti.  Action  onabond 
a  bond  the  plea  non  dedidt  factum,  ted  inquiratur  de  debi-  co*fft!^'u»  ic« 
to,  ie  well  enough,  being  according  to  the  usage*.    And  th^  non  dedicHfiie- 
eustom  in  those  cases  b,  if  the  party  hath  paid  the  money,  <««•  tedinqutro' 
lo  find  for  the  defendant;  and  so  is  the  usace  in  London.  ^^^^^'^^ 
Per  fFild,  &ii.  ^  C'cS™" 

(a)  Ace  Cro.  EI.  894.  1  Mod.  06.  1  Vent.  256, 196. 

♦—  (C.S22b-) 

Tkjeceftvu  est  in  the  venire  ^tLcias,  and  doth  not  say  per'  P^^fieptumett^ 
Curiam;  and  the  judgment  in  the  inferior  court  was  re-  ^^^ ^  ^' 
versed.   Peet^  Case  Sw,  995.  infttUr  eMH» 
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(  C.  323.  )  The  Kino  v.  Parsons. 

The  entry  Error  to  reverse  a  judgment:  the  record  certified  was  prte- 
of  the  award  of  ccptumfuit  vtcecom'  for  the  venire  facias,  whereas  it  ought 
bc*^The"pMt  *o  hsLYe  been  proiceptum  est,  for  the  record  itself  is  to  be 
tense.  Post,  c.  certified,  and  not  the  history  of  it.  Hale  semble  q'  est  bone, 
388.  2  Saund.    because  it  is  not  in  the  venire  itself,  but  only  the  awarding 

of  it.  Twisden,  that  it  is  naught,  and  hath  been  so  ruled  of- 
tentimes, especially  as  the  record  here  is,  for  it  is  quod  de- 
fend'ponit  se  super  patriam,  and  then  the  venire  being  in  the 
preterperfect  tense,  it  is  as  though  the  venire^ad  been  award- 
ed before  issue  joined.     Advisare  vuU  Cur\ 

Afterwards  it  being  moved  again,  they  held  that  prcecep^ 
tumfuit  was  well  enough,  and  most  of  the  precedents  are  so. 


S93.  1  Mod.  81. 


PROHIBITIONS. 


(  C.  324. ) 


Sir  Oliver  Butler's  Case. — Trin.  1673.  C.  B- 

S.  C.  3  Keb.  187. 


Prohibiticn  dc-  SiR  Oliver  Butler's  lady  sucd  him  in  the  Spiritual  Court 
nied  on  sogges-  for  alimony ;  and  he  came  by  Serjeant  Baldwin,  and  moved 
^TthewT"^  for  a  prohibition,  and  •  suggested  that  he  had  by  indenture 
sued  for  aiimo-  conveyed  over  lands  to  trustees  of  the  value  of  300Z.  per  ann. 
ny,  and  had  for  her  Separate  maintenance,  and  that  they  shewed  this  in 
died  for  se  'I^te  *^  Spiritual  Court,  but  they  refused  to  admit  it,  &c.  . 
maintenance,  P^  Curiam, — No  prohibition,  for  this  Court  cannot  take 

wWch  die  Spiri-  notice  of  a  deed  of  tioist ;  but  if  it  be  proper  for  them  to  move 
re^edto^a^it  ^^^  ^  prohibition  any  where,  they  must  go  into  Chancery,  for 

A  court  of  taw  th^  execulion  of  trusts  properly  belongs  to  them.     But  be- 
cannot  notice  a    sides,  alimony  is  a  thing  that  the  Ecclesiastical  Court  hath 


P^i^o^^^\  properly  cognisance  of  (i) ;  and  if  there  be  a  separate 
L       ^"^    J  tenance  already,  they  will  take  it  into  consideration, 


mam- 
at  least 
Pott,  p.  300,  C.  by  way  of  defalcation  in  the  alimony;  and  if  the  party  be 
^^^i  charged  too  hard,  he  may  have  his  appeal  (c). 


(a)  Marshail  v.  Rutton,  8  Term  Rep. 
547)  per  Kenyon  C.  J.  Yet  Courts  of 
law  are  in  the  daily  practice  of  noticing 
trusts,  although  they  may  have  no  juris- 
diction to  enforce  the  execution  of  them. 
See  the  observations  of  Ashurst,  J.  in 
IVmch  V.  Keeiy,  1  Term  Rep.  622,  and 
ofBuUer,  J.  in  Matter  v.  Miller,  4  Id. 
341,  and  JRedke  v.  Lea,  pott,  p.  480-1. 

(b)  Ace  Cro.  Jac  364.  Com.  Dig. 
Chancery,  2  D.  3,     In  what  cases  Chan- 


cery will  decree  alimony,  see  1  Fonbl. 
Treat  of  Eq.  p.  105,  5th  edit.  That 
deeds  of  separation  are  not  pleadable  in 
the  Ecclesiastical  Court  as  a  bar  to  its 
proceedings,  see  Mortimer  v.  Mortiwier, 
2  Haggard  Rep.  318.  As  to  «heir  va- 
lidity in  eqi^ty  or  at  law,  see  St.  Jokn  v. 
St.  John,  11  Yes.  Junr.  526.  Jee  v.  Thur- 
low,  2  Bam.  &  Cress.  547. 

(c)  Semb.  S.  C.  in  Chancery,  Titmer 
v.  Boteler,  Fmch  Rep.  73. 


(  C.  325. ) 


Thornton  v.  Pickering. — B.  R. 

3  Keh.  200. 
•  is  adiudged  ^ 

to  be  the  father  The  defendant  sued  the  plaintiff  in  the  Spiritual  Court  for 
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saying  ''  He  was  the  father  of  a  bastard  child.*'    The  plain-  of  a  iiwBtard  at 
tiff  says,  he  spoke  them  at  the  sessions,  where  the  defendant  ^^^^JI^'l^j^J^' 
was  adjudged  to  be  the  father,  and  to  maintain  the  child.  ^^  suing  B. in 
The  defendant  says  he  spoke  them  out  of  sessions. .   And  the  Spiritual 
the  plaintiff  demurs,  and  had  the  prohibition,  per  Curiam. —  ^""J/^g^^^f 

For  by  the  statute  of  (4) the  sessions  are  made  judges  ofaba8titfd"(a)! 

of  the  fathers  of  bastard  children,  and  therefore  they  shall 
not  try  it  over  again  in  the  Spiritual  Court,  for  he  is  legally 
convicted ;  and  it  is  like  as  if  a  man  be  convicted  of  perjury, 
any  man  jnay  call  him  "  perjured,"  and  justify. 

(a)  Cro.  Jac.  625.  2  RoL  Rep.  82.  ^nte,  p.  68.   1  Show.  337.    1  Ld.  Ray.  394. 
lb)  18  Eliz.  c.  3.     3  Car.  1,  c.  4. 


Tiin.  1674.— C.  B.  (  C.326.  ) 

Semb.  S.  C.  Birch  y.  Jtiake,  1  Mod.  185. 

It  was  said  ppr  Curiatn,  that  if  an  Ecclesiastical  Judge  do  An  ecdenaati- 
put  any  person  to  accuse  himself  upon  oath,  a  prohibition  <»U«^gc  cannot 
ought  to  go.     Fide  Stat.  17  Car.  2.  13  Car.  2,  12.  ^«  w'JIIIetf 

And  that  in  no  case  the  Spiritual  Judge  ought  to  cite  a  on  oath.   Potf, 
man  ex  officio,  although  the  matter  he  of  spiritualconusance ;  P".^?V^?*^ 
but  that  it  ought  to  be  presented  by  th^  churchwarden,  mi-  ^JJ^ot,  any 
nister  or  vicar ;  and  then  he  might  proceed :  and  the  Spiritual  more  than  a 
Judge  ought  to  proceed  against  a  man  ear  o^cto  no  more  J^^k«°^»""«» 
than  a  Judge  of  assise,  &c.  who  though  he  knows  of  misde-  a^insTTman 
meanors,  yet  cannot  take  notice  of  them,  so  as  to  punisl>  them  ex  officio. 
till  they  be  presented  by  a  jury  (a).     And  here  a  prohibition  ^•^-  ^'  *^-  ^• 
was  granted  to  Sir  Ed.  Lake,  for  citing  the  plaintiff  for  not  2  im"!  658. 
coming  to  church,  nor  standing  up  at  the  confession,  &c.  be-  12  Co.  26. 
eause  ne  cited  him  ex  officio  without  any  presentment. 


(a)  The  presentment  of  a  jury  ia  not 
«Iways  necessary :  the  general  rule  seems 
to  be  ''  that  no  man  is  to  answer,  the 
lung's  suitcfff/Aoif^  tome  record  importing 
his  charge."  See  Shower's  argument  in 
the  case  of  The  Kmg  v.  Berchet,  1  Show. 
107-8-9, 110.  Bacon  on  Government,  2d 
part,  p.  92, 5  th  edit  quarto.  This  includes 
informations  filed  of  record,  and  some 


other  methods  of  proceeding  in  criminal 
cases  wliich  are  now  disused.  (See  the 
above  argument).  So  in  the  case  of  con- 
tempts done  in  facie  curia,  a  record  may 
be  made  of  it  and  a  punishment  judicially 
inflicted  and  executed  immediately.  Ibid. 
110.  Mayhew  t.  Locke,  2  Marsh.  Rep. 
380.  4  Bl.  Com.  286-7. 


(  C.  827. ) 


Miller's  Case. 

S.  C.  Miller  4-  Mller  v.  Patter,  3  Kebl.  358. 

A  PROHIBITION  was  movcd  for  by  Mr.  Pawlixton  to  the  Con-    a  trust  is  not' 
sistory  Court  of  the  bishop  of  Exeter.     The  case  was,  the  examinable  in 
plaintifTs  father  had  issue  three  daughters,  the  two  plain-  ^^  ^p^"*"*^ 
tiffs  and  another,  and  dying  intestate  his  wife  *  administered,  [  *  284     ] 
and  died,  and  made  the  two  plaintiffs  her  executors,  who  Courts.  2  Roi. 
had  several  bonds,  some  in  their  own  names,  and  some  in  the  ^^^  ^^zi)ai\ 
name  of  their  mother,  to  whom  they  were  executors;  they  Ryi.'4i.  1.' 
also  took  out  administration  de  bonis  non  to  the  father.     It  Barn.  &  Cret. 
was  suggested  in  the  Spiritual  Court,  that  some  bonds  which  ^*** 
they  had  in  their  own  names  were  in  trust  for  their  father; 


Ii&4 


moRiBraiOM. 


and  ilikt  some  bonds  in  the  mcNiier^afiaiiie  vr«re  Aebts  ovAtf 
to  th^  "fetb^r,  biit  tbe  mother  being  administratriit:  had  hk^t^ 
ed  th^  property,  nnA  taken  them  in  her  own  name ;  and  iht 
Aird  sister  sned  for  distribution  of  these  debts. 

A"8  to  the  fitst  part,  the  Court  "were  of  opinion,  thata  wo- 
hibitidn  should  go;  for  a  trust  is  not  examinable  m  the  Spi* 
ritual  Cotirt;  for  they  are  not  a  Cburt  of  Equity. 

As  for  the  -other  part,  they  wotdd  tieliver  no  opinion^  iSkt 

Court  not  being  full,  it  being  upon  the  construction  of  a  fie^ 

act  of  parliament  (a). 

An  obligee  A.       2\oisden  put  this  case:^ — ^A.  hath  several  debts  owing  by 

dies,  and  makes  bond,  and  dies,  and  makes  B.  his  executor,  who  delmrs  «p 

who^e^Uv(^^P  ^h^sc  bonds,  and  takes  bond  m  his  own  name,  and  dies  in« 

Ihe  bond,  and     testate. 

lakes  anottar  Ut  fhe  question  is,  how  the  creditors  of  A.  shall  recover  these 
and^dia'inies^  debts  (there  being  no  Other  assets)  of  the  administrator  cfeionif 
«iiee  wbat  re-  ntm  of  A.  or  the  executor  [adnrini^tmtcfr]  of  B^  It  seemeth 
wsdy  tove  A's  ijiereis  noway  but  by  a  special  action  of  the  case  against  tlit 
^Itair^bMB?   executor  of  B.,  for  the  altering  the  bonds  is  no  demstamt  (p). 


V  {a)*^eble  reports  tbe  Coart  to  faa:^ 
held  that  "  thoi^h  the  administrator 
might  be  sued  for  distribution,  notwith- 
standing (ihe  taking  new  bonds  in  hb 
own  time,  yet,  fae  dyin^,  his  ezecntoror 
administrator  cannot  be  sued." 

(b)  But  gemh.  thb  is  a  devastavit  at 
lavr,  although  not  m  equity.  Armitage  v. 
Uetcafff  1  Chan.  Oa.  74,  and  see  po0t, 
Norden  ▼.  I^even,  P>  442.  2  Letr.  189. 
T.  io.  S8.  Barker  v.  Talcoi,  I  Vern. 
473-4.     And  ttt  the  time  of  this  decision 


die  personal  representatii^of  tbevxecub' 
or  was  not  tihargeatde  at  law  in  respect 
of  the  devastavit.  Posits  p.  313,  392.  5«e 
now  30  Car.  S,  cap.  1.  4  &  5  W.  ft  11^ 
cap.  24.  If  the  substituted  security  takes 
by  the  executor  be  one  on  whidi  he  ntt 
sue  in  his  representative  character,  it 
"will  devolve  to  the  administrator  db  6oMk 
Mn,  &c.  of  the  original  testator.  Cfe/far^ 
wood  V.  Chabaud,  1  Bam.  &  Cress,  p^ 
150-4-5.  S,  C,  2  Dow.  k  Ryl.  971. 


(  C.328,  )  CoTaNY  and  Curtis  v.  Collidok. 

&  a  2  Ler.  119.  1  Vent  297.  3  Kebl.  359, 434^  489. 

The  defendant's  Th£  defendant's  mother ^  being  taxed  to  the  repavs  of  th^ 
mother,  being  t^hurch^  for  non-payment  was  excommumcated,  €uid  the  de- 
rSui^,'^ar  fe«^dant  promised  the  plaintiffs,  being  churchwardens,  that 
excommunicat-  in  consideration  the  bisnop,  at  the  instance  of  the  defendant, 
ed  for  non-pay-  would  absolve  her  mother,  that  she  would  pay  it,  &c.  and 
JcSLfieT*  ***  averment  was  made,  that  the  bishop  had  absolved  her  jwoir^, 

against  the  de-     &C. 

fendant  on  a  It  was  moved  in  arrest  of  judgment,  because  the  plaintiffi 

pSna«**being  ^^  declare  by  the  name  otnuper  gardiani,  and  are  not  gair^ 
churchwardens,  diafU  at  the  time  of  the  action  brought,  and  therefore  this 
that  m  consider-  action  should  have  been  brought  by  their  successors.  1  Xteon. 
^tX^n^'  177;  where  anaction  of  trover  for  goods  ought  to  be  brought 
dr  the  defend-    by  the  present  churchwardens. 

[  *285  ]  *  But  the  Court  said  this  case  differed  from  that,  for  iMs  4b 
mi,  would  brought  upon  a  collateral  promiise ;  and  where  a  protidM  fc 
•^"^  *f^  made  to  a  stranger  «j)dii  a  good  eonsideratiom,  *t6  dwifr  hiA 
^r^v  fte.  in*ere0t  fai  the  promise  Om  have  the  action;  aMl  #iuNftfe 


noHtittfom.  BBS 

Another  objection  was,  ^hat  notice  of  the  absolution  was  ^*^^^^ 
not  alleged.  It  was  dnsweredj?^  Curiam,  that  where  the  thin^  ^^  ?A«rcLJ3. 
lies  as  well  in  the  notice  of  the  defendant,  as  of  the  plaintift,  ens,  without  ai- 
there  the  defendant  shall  take  notice  at  his  peril;  and  so  he  i^swg  «^«t  tin^ 

■■  .  .     ,1.  /-v  *  wereclnurcb- 

Otight  m  this  case  (a).  y^axdeuM  at  th« 

But  the  great  question  was,  whether  or  no  here  was  any  time  of  the  pzoi> 
consideration,  because  they  have  not  alleged  that  they  were  »^  ^IS^ 
ohui^hwardens  at  the  time  of  the  promise  made,  whereby  *  wheTaprix- 
it  might  appear  they  had  any  rignt  to  demand  the  mo-  mise  is  nnute  10 
ney ;  and  then  the  case  will  be  no  more  than  if  the  promise  *  •tnnger  oa 
were  made  to  a  stranger,  if  the  bishop  would  absolve  at  her  Jrion/he'th«r 
request.     But  if  it  had  been  in  consideration  that  the  plain*  has  an  intenit 
tiffs  eonsentirent,  or  would  not  obstruct  it,  or  diat  the  bish*-  in  the  promise 
dp  at  tJkeir  instance  would  absolve,  it  would  have  been  well  jj  47J]**'  ^^' 
enough  t  per  Ttvisden.     Sedmmcdubiktverunt.    Jldjouma* 
iur.    Et  pastea  judgment  was  given  for  the  plaintifi*  (&)• 

(a)  Ante,  p.  31-2.  p.  254.  Com.  Dig.  and  would  not  han  dime  1^  but  'wipm 

F leader,  C.  75.  the  account  of  the  promise  of  paying  the 

(6)  In  Tentris  H  ia  Aid  that  "it  money  to  th«m."  #^  Com.  Pig. iUlion 

eoold  not  be  intended  but  that  the  bishop  iqpoa  Aasumpaitt  B^  6. 
absdredat  their  (theplauUiffs'J  instance, 

^  <a829L) 

A  PROHIBITION  was  prayed  to  the  Bishop's  Court  of  Exeter,   Semb.  a  prohi- 
upon  a  proceeding  there  against  the  plaintiff,  upon  a  present-  bitionUes,  when 
ment  made  by  churchwardens,  that  the  plaintiff  had  absent-  splrutS  cJ^ 
ed  himself  from  church  four  sabbath^ays.  b  too  generaL 

And  it  was  moved  by  Serjeant  Jones  for  a  prohibition.  Post,  a  sss, 
1.  Because  the  sabbath-day  is  Saturday,  and  the  party  is  not  "y*t?e'-^teJiJl 
bound  to  be  at  church  upon  a  Saturday,  unless  it  be  a  holi-  day  shall  be  in- 
day.     But  to  that  the  Court  answered,  that  sabbath-day  now  tended  Sunday. 
18  intended  our  sabbath-day,  and  so  it  is  called  in  the  liturgy  ^^"Jelta^il?* 
and  in  the  fourth  commandment.   2.  It  is  not  said  what  sab-  the  H.  of  c.  i 
bath-days  he  was  absent  from  church,  so  that  the  plaintiff  vol.  p.  45.  SwL 
cannot  tell  how  to  prepare  for  answer;  for  perhaps  it  might  oxfiLd^iTS^l*' 
be  before  the  act  of  pardon,  and  then  the  offence  is  pardon- 
ed.    Faughan :  we  are  not  judges  of  the  forms  of  their  pro-   The  courts  of 
eeedings  in  the  Spiritual  Court ;  but  if  it  be  irregular,  the  ^^^  "*  "<* 
party  may  be  remedied  by  appeal,  when  the  subject^natter  fo^Tof  pro^ 
18  properfv  within  their  jurisdiction.    fFindham :  The  charge  eeedings  in  tb» 
ought  to  be  certain,  that  the  party  may  know  how  to  make  ^P^^^^^JIf*  ^^^'S 
Ills  defence,  or  else  it  wfll  be  like  the  case  of  a  general  cita-  JiJ'*     '^^ 
tion.     Nat.  Brev.  41.    And  though  it  was  said,  that  it  must 
be  intended  for  sabbath-days  within  the  year  that  he  is  church-       aa  «    b 
*warden ;  yet  Ellis  answered,  as  to  *  that,  that  the  church-  [       286    j 
wardens  may  present  an  offence  committed  before  they  came  churchwardeni 
into  their  office;  as  absence  from  church  for  seven  years  to-  X^'J^mii- 
gether  hath  been  presented  by  churchwardens.    A  prohibi«>  ted  before  they 
tion  nisi  was  at  last  granted.  S^fiSS T^ 
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(  C.  330,  )  Hil.  1674. 

Semb.  S,  C.  Rogers  or  Curtis  v.  Davenant,  1  Mod.  194.  2  Mod.  8. 

The  chancellor  A  PROHIBITION  was  ^ranted  in  the  Common  Pleas  to  Dr* 
of  the  diocese  Exton,  Chancellor  of  London.  The  case  was :  a  church  then 
'commiss1on"to*  hcing  out  of  repair,  he  granted  a  commission  to  some  of  the 
ux  parishioners  parishioners  to  make  a  tax  for  the  repair  of  it,  which  tax 
for  the  repairs  of  gome  of  the  parishioners  refused  to  pay ;  and  thereupon  a  li- 
1  Mod?'223.  ^^^  ^^'^  preferred  in  the  Bishop's  Court  against  them:  and 
Gibs.  Codex,  tit  they  moved  for  a  prohibition,  and  had  it.  Per  Curiam  :  Be- 
9,  c. 4.  12 Mod.  cause  that  way  oi  taxation  by  commissioners  is  against  law; 
578!  "**'*    and  taxes  for  repairs  of  churches  ought  to  be  made  by  the 

churchwardens  and  the  major  part  of  the  parishioners ;  which 
if  they  reftise  to  do,  the  Spiritual  Court  may  proceed  against 
them  all  by  excommunication,  unless  they  submit ;  and  though 
the  Spiritual  Court  may  compel  the  parishioners  to  make  a 
tax,  yet  they  cannot  constitute  commissioners  to  make  this  tax. 
Vide  5  Co.  64  (a). 

(a)  If  the  rate,  so  imposed  by  an  ille-      by  the  minority  of  the  parishioners,  it  it 
gal  commission,  be  afterwards  confirmed     made  good.  1  Mod.  194. 


(C.33L  ) 


Barton's  Case.— 2W«.  1675.  B.  R. 

S,  C.  posi,  p.  289.  Semb.  S,C,  Bastard  v.  Stukely  3  Keb.  440,  458,  490,  613,  676, 
686,  755,  828.  2  Lev.  209.  T.  Jo.  130.  2  Show.  50. 

A.  DIES,  and  makes  B.  and  C.  his  executors,  and  devises  a 
legacy  to  them  betwixt  them;  B.  takes  husband  and  dies, 
and  tne  husband  sues  C.  in  the  Ecclesiastical  Court  for  a 
moiety ;  for  in  that  court  they  will  not  allow  any  survivorship ; 
and  therefore  C.  moved  for  a  prohibition;  and,  it  being  op- 
posed, it  was  granted  joer  Curiam*  And  the  Court  told  them, 
if  they  were  not  satisfied,  they  might  demur  to  the  declara- 
tion. Vide  2  Roll.  301.  Mes  nota,  q'  le  suit  la  est  pur  un  U- 
gtK^f  mes  icy  le  legatee  est  mort, 

(C.3320  rnn-B.  R. 

Prohibition  to  A  PROHIBITION  was  moved  for,  because  the  hbel  in  the  Eccle- 
the  Spiritual  siastical  Court  was  against  the  plaintiff  for  not  coming  to 
fo^^^'^kld'^'  church  at  all,  or  very  seldom;  because  very  seldom  was  ut- 
r' 11*287"  ^1  terly  uncertain.  But  to  that  it  was  answered  *per  Curiam, 
in  the  libel  Ante  ^^^^  ^^^^  ^^^  their  form  of  proceeding  there;  and  though 
c.  329.  Post,  c!  such  a  pleading  here  would  nave  been  naught,  yet.  it  being 
347.  Hardr.364.  according  to  their  form  of  proceeding,  it  was  well  enough; 
istra.484.        and  if  it  was  not,  they  might  help  themselves  by  appealing. 

And  Twisden  cited  a  case,  where  a  libel  was  for  speaking 

(1)  s.  c.  Cro.    scandalous  words,  vel  his  similia  (1) ;  and  the  Court  would 

/ac.i59.  grant  no  prohibition,   because  it  was  their  usual   way   of 

proceeding. 
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(  C.332b.) 

If  the  Ecclesiastical  Court  refuse  to  give  a  copy  of  the  hbel.  The  Ecdenas- 
the  party  may  have  a  prohibition  (upon  affidavit  made  of  it)  ^f^^J^Jj" 
gnousque  they  grant  a  copy  of  the  libel-    Nat.  Brev.  43.  ^^^  Ihcy 

1  Rol.  Rep.  305  (a).  grant  a  copy  of 

the  libel, 
(a)  Stat.  2  Hen.  5,  c.  3.  2  Salk.  553.  Com.  Dig.  ProhibiUon,  P.  15.  18  Viner,  32. 

2  QilM.  Codex,  1051,  Ist  edit 

— ^ (C.333.  ) 

A.  THE  parson  of  M«  died,  and  B.  was  presented  and  died.   No  prohibition 
and  then  C.  was  presented ;  and  he  sues  the  executors  of  A.  ex Mutore^foT*' 
for  dilapidations*     And  a  prohibition  was  moved  for,  be-  dilapidation. 
cause  that  there  had  been  an  intermediate  parson  (B.)  pre-  Reg^t.Brev.48. 
sented ;  but  it  was  denied  in  the  Common  Pleas.    And  now 

the  King's  Bench  being  moved,. it  was  denied  here  likewise ; 
because  the  conusance  of  the  matter  properly  belonging  to 
the  Spiritual  Court,  if  they  proceed  irregularly,  the  party  may 
appeal. 

Wortesley's  Case.  (  C.  334.  ) 

S.  C.  WorOy  v.  Jfaiknufm,  2  Lev.  254.  T.  Jones,  1 18.  3  Keb.  620, 660.  2  Show.  70. 

He  moved  for  a  prohibition  to  the  Ecclesiastical  Court*  where  whether  a  man 
he  was  sued  for  marrying  his  wife's  sister's  daughter;  and  may  marry  hi* 
the  question  was,  whetber  or  no  that  was  within  the  Leviti-  daughter? 
cal  degrees?  and  Sir  «/o.  King^  who  moved  for  a  consulta- 
tion, held  that  it  was ;  he  laid  it  down  for  a  rule,  that  where 
any  marriage  is  prohibited  to  the  male,  the  same  is  prohibited 
to  the  female  in  pari  gra<{u(l);  et  «c  vice  versa;  and  he  (i)^«<*,p.i68. 
said,  this  is  the  very  same  degree  that  is  in  Levit,  xviii  chap. 
14  ver.  for  there  the  nephew  is  forbid  to  marry  the  aunt, 
and  here  the  uncle  marries  the  niece.     But  Tmsden  said,  jnte^  p.  17 1. 
there  is  a  difference  between  the  niece  marrying  the  uncle,  And  see  5  Mod. 
and  the  nephew  marrying  the  aunt;   for  in  this  latter  case  J^g*  ^^^^'  ^^' 
the  aunt  loseth  her  superiority,  but  in  the  former  the  uncle 
keepeth  it;  and  he  said,  in  Parson's  case,  in  1  Inst,  a  con- 
sultation was  granted  (2),  which  is  the  very  same  with  this;  ^W -^w^^t p.73, 
and  he  cited  JMTor^'f  case.  Moor,  *  907.  Cro.  Eliz.  228.  2  Inst,  r   '^oqq    1 
683.  HO.  11  Car.  the  case  of  ^/fe»  and  fTatts,  Hob.  181.   2  L       ^        ^ 
Roll.  832.    But  the  Court  doubted  of  it,  and  ordered  the 
defendant  to  demur  to  the  prohibition  (a). 

(a)  A  consultation  was  granted.     See  448.  Doimy  ▼.  AthweU,  1  Stra.  53,  and 

the  other  reports.  And  see  Jbraham  ▼.  notes  to  82  Hen.  8,  c.  38,  in  Qibs.  Co- 

Bifd,  post,  p.  511.  SnowUng  v.  Nuney,  dex,  tit  32,  ch.  1.     15  Viner,  256-7. 

S  Lutw.  1075.  Clement  v.  Beard^  5  Mod.  EUerton  v.  Ooiirell,  Comyn,  818. 

♦^ (  C.  336.  ) 

B.  DEVISES  a  legacy  to  C.  and  makes  D.  his  executor,  and  The  adminis- 
dies ;  D.  makes  E.  an  infant  his  executor,  and  dies,  and  ad-  *^^^»  ^^rante 
ministration  is  committed  to  F.  durante  ininore  estate  of  E.  ^^to/ofl** 

C.  the  legatee  sues  F.  in  the  Spiritual  Court  for  his  legacv ;  executor,  is  the 
and  F.  moves  for  a  prohibition :  but  the  Court  denied  it ;  ror  representative  of 
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the  fint  testator,  although  an  administrator  of  an  executor  is  not  an  admini^ 
2  BL  Com.  50«.  trator  to  the  first  testator,  yet  an  admiBistrator  durante  nd^ 

nore  estate  is  loco  executoriSf  and  may  he  sued,  as  the  exe* 

cutor  of  an  executor  may  (a). 

(a)  Contrai  Lmmer  v.  Every,  Cro.  tfer  y.  EvorU,  4  Leon.  58,  it  is  said  only 

BL  21 1,  as  dted  by  Lord  C.  B.  Gilbert  that  suoh  an  administrator  should  sve  as 

in  Bac.  Ab.  Executors,  (B),  1,  [2  vol.  p.  administraJor  of  the  flxtt  testator.  8,  €» 

381, 5th  edit.]  but  that  case  hardly  sup-  dtedGodolphin's  Orph.  Leg.  p.  89 ;  and 

ports  him ;  and  in  Leonard's  report  of  see«^or<ofi  v.  MoUneux,  Hob.  246. 
the  same  case  under  the  name  of  Lim^ 

(  C.  336.  )  Waterpield  v.  The  Bishop  of  Chichester. — 31ich.  1676. 

e.  B. 

5.  a  2  Mod.  118. 

The  Ecdesias-  The  plaintiff  obtained  a  prohibition,  upon  a  suggestion,  that 
ticai  Court  may  i^^  being  chuTchwardeu,  and  refusing  to  swear  to  the  articles 
firom  the^mch-  Contained  in  a  book  that  the  bishops  send  about  at  the  visita* 
wardens,  ''  to  tion,  wasprescnted  in  the  Ecclesiastical  Court,  notwithstand- 
present  all  jng  he  offered  to  take  an  oath  to  execute  the  office  of  a  church- 
Uie  ki^'s^^e'.'  warden  according  to  law. 

siaaticai  laws,  But  it  appearing  afterwards,  that  the  oath  they  required 
according  to  of  him  was,  that  he  should  present  all  offences  acainst  the 
^topresenTaii  ^^g'^  ecclesiastical  laws  according  to  law,  and  for  his  direc- 
offences  against  tion  was  to  have  One  of  those  books :  and  thereupon  the  Court 
the  azticies  of  granted  a  consultation ;  because  '^  according  to  law  '*  did  go- 
visitation.  ^^^^  ^j^^  whole  oath ;  and  het^  he  was  not  bound  to  present  all 

offences  against  the  matter  in  that  book,  but  such  as  wete 
against  law  (a). 

To  translate         And  this  proh9)ition  being  printed  and  translated  into  Eng- 

Sr  ^roSbidon  "*  ^^*  ^^^^  ^^  ^  ^**  *  Contempt  to  this  Court,  and  if  they 
b  a  ^ntempt     could  find  the  partiei)  they  would  punish  them.. 

Fid,  2Modai9. 

'  ,             (a)  The  objection  to  the  oath  was,  36i.    For  an  historical  account  of  the 

tliat  the  articles  contained  some  matters  contests  respecting  the  form  of  oath  ad- 

not  of  spiritual  cogmsence  and  which  ministered  to  churchwardens,  see  Gfh- 

therefbre  were  not  legally  the  subject  of  son's  Codex^^tit.  42,  eh.  S.     1  Bum's 

presentment    See  1  Ventr.  1 14,  127.  2  Ecc  Law.  404,  8th  ed. 
KebL  771.    3  Kebl.  206,  229.   Hardr. 

(  C.  S37.  )  Smith  v.  Tracy.— BiL  167G.  B.  R. 

S.  a  1  Vent.  S07,  S16,  323.    2  Vent  317.    T.  Jo.  93.   2  Lev.  173.     1  Mod.  209. 
'    '  2  Mod.  204.  3  Keb.  601,  620,  669,  730,  776,  806,  831. 

The  question  was,  whether  a  brother  of  the  half  blood  should 
have  distribution  mthin  the  new  statute?  and  it  was  argued 
by  Holt  that  he  should ;  and  by  Mr.  Solicitor  that  he  should 
not.  Et  adjoumaiur.  And  Twisden  cited  one  Browne's 
[  *  289  ]  case  in  the  Delegates^  where  it  was  *  adjudged^  that  admi- 
nistration should  be  granted  to  the  whole  blood,  which 
sh/)ttld  be  preferred  hebte  the  half  Uood.  Post,  Case  34b5^ 
[p.  2940 


(  C.  388!  ) 
Note: — ^This  difference  was.  taken  YrySoMnders,  viz*  that  if  ifon©,  whohag 
a  lessee  for  years^  as  coteeutor,  purchase  the  re¥ernon»  this  l^*l^^l^^^_ 
shall  extinguish  the  tenn,  because  it^  his  own  act;  but  if  chiiMsdiere?erI 
one  that  hath  a  reversidn  be  made  executor,  and  hath  a  non,  the  term  u 
term  that  way^  that  shall  not  be  an  extinguishment,  because  ^^^P^^' 
the  term  and  the  rerersion  are  conjoined  by  act  in  law.    [1  rey^oner^ac- 

RolL  9S4.]  (a).  quire  the  lerm 

(a)  Po$t,  p.  S84,  51S.  The  difctnoe  meggn :  but  that  wlMevertke  acceidoii  ^JJ^^^!^^^ 

htM  taken  i»i«gce«tbW  to  the  gcaena  is  ocouiOMd  by  an  act  of  the  party,  a         Mumaers. 

nila  laid  down  by  Mr.  Prestan  in  hi«  merger  will  be  the  oonseqaence ;  see  3 

treatise  on  the  law  of  merger,  vis.  that  Pre^    Conv.  p.   tlS,   m,  309,   &c 

wlien  the  two  estates  are  hdd  hi  diiferent  where  tfae'sul^ct  b  dbeassed  snd  dM 

if^ii  and  the  one  Is  an  aooesslDn  to  the  cases  eottcctad  and  ezandBed. 
•Aer  bj  the  act  of  tow,  there  wiU  be  no 

Barton's  CA8x.~Pa*cA.  1677.    B.  R.  (C.339.  ) 

&  C,  aute^  p.  280. 

This  case  came  now  to  be  argued  t^on  a  demurrer  to  the   A.  leaves  a  le- 
prohibition ;  and  for  as  much  as  it  appeared  by  die  sugges*  gJ^T  to  B.  &  c. 
tioii^  that  the  executors  had  consented  to  take  as  legatees;  betweenAon: 
that  by  this  means  the  property  vested  in  them  as  legatees,  they  consent  to 
and  was  altered  from  what  it  was  when  they  Were  executors;  ^®i*'S^^ 
for  when  they  were  executorsi  one  might  fayave  granted  away  ^^  B/s^hns- 
aD  the  goods,  but  now  one  can  grant  but  a  moiety ;  and  when  band  shall  be 
a  certain  thing,  as  a  horse,  or  a  cow,  &c.  is  devised,  as  soon  prp^hited  from 
as  the  executor  assentSi  the  property  vests  in  the  legatee,  and  E^jIsUsd^ 
he  may  have  an  action  at  common  law  for  the  recovery  of  the  Court  for  her 
thinff ;  and  therefore  differs  from  the  ease  in  2  Roll.  301 ;  mo>ety  (a). 
for  dwt  was  for  a  legacy,  for  which  the  commcm  law  can  of  uTJ^'^m^' 
give  no  remedy ;  and  iitat  is  given  as  the  reason  of  the  to  a  spedfic  le- 
case:  And  the  Court  inclined  for  that  reason  to  continue  the  gacy^  the  legatee 
prohibition.    The  books  cited  were  Cro.  Eliz.  511.  Co.  Ti^^'X!'"' '"" 
Entr.506.  2Cro.206.  Moore,  915.  2  Co.  45.  Bro.  Devise,  6.  ^^' 

(a)  18  Viner,  4.    Doe  ▼.  Crvy,  3  Bast,      S.  C,  4  Espin.   154.     OorUm  r.  Dyton^ 
12S.     Gaoli  ▼.  Gapper,  5  East,  366.  Gow.  Rep.  78.    Ante,  p.  66. 

(b)  Ace.  i>se  ▼.  Guy,  3  Bast,   120. 

— ^^-  (C.340. ) 

Semb.  S,  C.  1  Vent.  308. 

A  PROHIBITION  was  prayed,  because  the  parties  were  sued    No  prohibition 
for  rates  to  the  repairs  of  the  church,  and  suggested  that  to  a  rait  for 
some  of  the  parishioners  were  rated,  and  others  were  never  J^^g'Jw*' 
rated  at  all :  but  the  Court  would  not  hearken  to  it ;  for  the^  are  unequidf 
said,  if  they  were  grieved,  they  might  appeal;  and  it  was  a  do.  234. 
proper  for  the  examination  of  that  Court,  for  church-^rates  JJ[^lau290-i 
were  not  suable  for  at  the  common  law  (a) ;  and  they  having 
conusance  of  the  principal,  might  examine  the  equality  of  the 
rates  as  inddental. 

(a)  See  Gibs.  Codet,  tit  '9,  eh.  4.  'mentioned  in  1  Bum's  Eoc.  Law,  3S6, 

WkanillMevfiiWyflr  the  rate  k  notdia-  387-8,  Tyrirbitt's  ^it  Ren  t.  CSWye^ 

Mlad,  emamary  remadiet  have  «inoe  wardemt  rfMikurow,  5  Maul  &  Selw.  p. 

been  provided  fi»r  the  recovery  of  it  2527 

5ee  5f  Geo.  8,  c.  127,  and  otlier  «tatutei  « 
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2*®  PROHIBITIONS. 

(  C.341.  )  Trin.  1677.  C.  B. 

Vo  prohibition  The  chnrchwardens  of after  their  year  was  expired, 

SpWtuarcourt^  ^®^  P^^.^  ^^  *^®  Spiritual  Court  to  make  a  presentment 
for  citing  ^^^  P^  vimjuramenti,  which  they  had  taken  as  churchwardens ; 
churchwardcna,  and  they  present  one  Ford  for  not  coming  to  church;  and 
^^*yjP»"""  Ford,  being  cited  for  this  into  the  Spiritual  Court,  prayed  a 

y^rV  office,  to  Pr?'^i^i*i<>»- 

make  a  present-  It  was  urged  for  a  prohibition,  that  this  cause  was  all  one 
ment  by  virtue  as  if  the  Judge  had  cited  a  person  to  appear  €«qrffcto(ii); 

ofthieiroath  of   i__        _  i        °i.      i^  .  .       ^  ,      J^^"t        •    j  ^ 

office.  See&/-  because  here  he  brmgs  m  a  person  by  k  side  wmd  to  pre- 
hy*s  case,  post.  Sent  per  vim  juramentty  when  his  office  and  the  acting  upon 
p.  298.  2  Vent  Jug  oath  were  determined ;  for  he  was  to  act  upon  his  oath  no 
longer  than  he  continued  in  his  office ;  and  the  cases  cited  on 
this  side  were  Harding  v.  If  eland y  in  this  Court,  Mich.  26 
Car.  2.  Rot.  536.  12Co.  27.  Hetly,61.  Hob.  247.  JFatts 
case,  Cro.  Eliz.  201.  Moor,  907,  4«.  1  Leon.  177.  2  RoUe, 
107.  And  Judge  Atkins  was  of  opinion  that  a  prohibition 
ought  to  be  granted. 

But  North,  Windham,  and  Scroggs  were  against  the  pro- 
hibition; for, 
No  prohibition  1.  Where  the  matter  is  wholly  of  ecclesiastical  cognisance, 
•hall  issue  for  there,  though  they  do  proceed  irregularly,  no  prohibition 
the  ^o^ceedings  ^^^  ^^  granted ;  but  the  party  ou^t  to  have  his  remedy 
of  the  Spiritual  by  way  of  appeal.  And  here  this  presentment,  though  it  be 
Court,  in  a  mat-  after  the  par^  is  out  of  his  office,  yet  whether  this  may  not 
o^nizanoB.  ^  ^1  their  ruIes  and  canons  nan  constat  to  this  Court. 
AnUj  c.  329,  2.  Where  a  matter  is  of  ecclesiastical  cognisance,  if  a  mat- 
^Th  ^1^'  •  ai  *®^  determinable  at  common  law  intervene,  they  'shall  try 
Court  may  try  ^^^i  exccpt  it  be  in  case  of  a  modus,  which  by  the  law  they 
a  matter  deter-  caimot  try;  as  if  a  legacy  be  sued,  and  a  rele&se  pleaded, 
minabieat  com-  they  shall  try  this  release;  but  then  it  must  be  with  this  dif- 

monUiw,  ifit      ^^renc^— 
arises  incident-    **5rence 

aUy  in  a  matter  That  when  they  try  an  incident  matter  determinable  at 
of  spiritual  cog-  common  law,  by  reason  of  their  jurisdiction  in  the  principal 
Aey^must'tty  it  ^M-tter,  there  they  shall  be  tied  up  to  the  rules  of  the  cora- 
according  to  the  mon  law ;  as  in  the  case,  if  a  release  be  pleaded  to  a  legacy, 
rules  of  common  and  there  be  but  one  witness,  or  else  the  witnesses  dead, 

?29*  ^"/s4o!     *"*^  *^®y  ^^  ^^^  admit  of  proving  hands,  nor  allow  ouq  wit- 
Carth.  142-3.     uess  for  a  proof,  they  shall  be  prohibited ;  for  although 
Cowper,  '424.     those  matters  come  under  their  comisance  as  incidents,  yet 
[  ^  291    ]  i)eing  matters  orififinally  of  tempond  cogni^sance,  they  shall 
5  East,  368-4.    go  according  to  tne  rules  of  common  law. 
hSdon*  G^M       ^^  ^^  ^^  ^^^^  ^^  North,  and  acknowledged  by  4^kim, 
BuU.  N.'p.  219.  ^^^^  ^  sui^s  ™^y  ^®  commenced  in  the  Spiritual  Court  by 
presentments  of  officers  upon  oath,  so  there  may  be  volunta- 
ry promoters,  and  such  suits  are  allowed ;  for  then,  if  the 
matter  be  not  made  out,  or  at  least  a  probable  matter,  the 
party  that  is  sued  shall  have  costs  against  such  promoter; 
and  he  cited  Clarke's  Praxis  [tit.  S22],  which  he  cqmmended 
for  a  pretty  book ;  and  so  if  t]^s  suit  was  not  well  commenced 

(1)  Ante,  C.  326.    Post,  C.  348. 
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there  by  the  promoter  as  an  officer,  yet  he  shall  be  taken  as  . 
a  voluntary  promoter;  (but  Atkins  said,  they  could  not  be 
so  understood  here,  because  it  appears  that  they  compelled 
.him  to  present,)  and  so  the  matter  being  of  ecclesiastical  cog- 
nisance, the  regularity  of  their  proceedinffs  is  not  examinable 
in  this  Court;  and  if  they  proceed  irreguhrly  it  must  be  re- 
medied by  appeal;  and  so  the  prohibition  was  denied.  Au- 
thorities cited,  Lat.  228.  Hob.  188.  2  Roll.  318. 

Smith  v.  Wotton.— C.  B.  (  C.  342.  ) 

The  plaintiff,  being  a  feme  covert,  sued  the  defendant  in  the  Kfetne  covert 
Spiritual  Court /TTo  reformatione  morum,  for  saying  to  J.  S,  ?"y'^®  .*!***>« 
that  the  plaintiff  "was  a  whore,  and  a  common  whore,  and  court fiS*dc&- 
he  knew  her  to  be  a  whore.'*  mation,  and  the 

It  was  suggested  for  a  prohibition,  that  the  husband  of  the  Ji«»band'a  re- 
plaintiff  had  given  a  release  to  the  defendant  in  the  Ecclesi-  <S**erri"tiiesuit 
astical  Court.    To  that  this  difference  was  taken  per  Curiam^  u  for  a  legacy 

That  where  the  wife  sueth  for  a  duty  as  alegacy,  &c.  there  °'  other  duty. 
the  husband's  release  is  a  good  bar,  and  if  they  refuse  to  al-  3^  „].  i2.'cro! 
low  it,  a  prohibition  shall  go :  but  here  it  hems  pro  reformor-  Car!  222.  is 
tiane  tnorumy  the  feme  may  sue  alone,  and  tne  baron's  re-  ^>?^'»  4* 
lease  is  no  bar  {a).  ^  ^"''  ^^• 

Then  it  was  alleged  for  a  prohibition,  that  these  were  but   Mere  wordB  of 
words  of  heat  and  passion,  to  call  a  woman  whore,  and  so  heat,orofgene- 
they  ought  to  be  prohibited-     To  that  this  difference  was  "i  ^o?'^- 
taken  per  Curiam,  ^       able  by  the 

That  if  one  called  another  whore,  this  was  but  a  passion-  Spiritual  Courts. 
ate  expression,  and  no  suit  should  be  for  it  in  the  Ecclesi-  p^^'  case*347 
astical  Court;  but  if  it  did  charge  her  particularly  that  she  347 b.  350,353,' 
was  nauffht  with  such  a  one,  or  that  she  was  such  a  one's  362.  2  Term 
whore,  there  they  might  sue  in  the  Ecclesiastical  Court:  and  ^^^'  ^^^' 
here  *  it  is  said,  that  he  knew  her  to  be  a  whore,  which  is  a  [   ^  292    ] 
particular  charge. 

.But  here  another  thing  is,  that  the  words  were  not  spoken 
to  the  party  herself,  and  so  cannot  be  intended  words  of  heat 
and  passion,  being  spoken  to  a  third  person;  and  the  Court 
granted  no  prohibition. 

(a)  But  he  may  release  the  costs,  2  RoU  Ab.  300,  pi.  10.  3  Bulstr.  264. 
Cro.  Car.  222 ;  unless  the  parties  were  Chamberlain  v.  HewittoH,  1  Ld.  Raym. 
divorced,  aod  the  wife  have  alimony.     73-4.  S.  C.  ISalk.  115.  18  Viner,  3,  4. 


Steede  V.  Berrier. — C.  B.  (  C.  343.  ) 

S.  C.  2  Lev.  243.  1  Vent  341.    T.  Jo.  135.  1  Mod.  267.   2  Mod.  313.  3  Keb.  845. 

2  Show.  63.    T.  Ray.  408.   Pollexil  546. 

A  MAN  devises  to  his  son  Robert,  and  at  the  time  when  the   A  man,  having 
will  is  made  he  hath  a  son  Robert,  and  a  grandson  Robert;  ^^^^"^td 
the  son  Robert  dies  before  the  testator,  who  after  the  death  Robert,  devises 
of  his  son  new  publisheth  his  will,  and  declares  by  parol  that  i*nd  "  to  a«  *»• 
his  grandson  should  have  those  lands  which  were  devised  to  ^^andtfteT" 

his  son,  md  dies.  ward^the  devi- 
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nonMTrom. 


•or  re-pubiishet  Tbe  queetion  wasi  whether  by  virtueof  this  paiol  deebra* 
Ms  wiu,  andde-  ^ion  the  muidfioii  shall  take  v^faat  was  deiieed  to  At  aont 

dares  by  f>&roi     •       i  •       ^      •  i 

that  hi/gwnd-   ui  thiB  case  it  wag  acTeed, 

aonshaiihaTe  1.  That  if  a  man  Oath  Robert  a  graodsoii,  and  DO  BOR,  and 
^t^e '  ^nd^  ^^  deviseth  to  hia  son  Robertp  that  the  grandson  should  take, 
son  shadi^e  ^'^  ^^  ^^  ^  ^^^^9  though  it  be  With  an  addition  of  grand  (a)e 
under  the  devise,  and  the  Statute  Concerning  tiie  poori  that  dedares  that  pa- 
^?y^!>  hJ*^  rents  shall  maintain  their  clnldien,  is  conatantly  extended  t# 

Under  a  devise  grandSOns. 

*<  tohittoniL"  2.  That  if  A.  deviseth  all  his  lands  in  D.  and  after  pur- 
thT^"  ^  chaseth  more  lands,  there,  if  he  after  that  new  publish  his 
thatname^hau  wiU,  thoso  new  purchased  lands  shall  pass.    F?d«  nowd.  Con* 

take,  if  be  has     Bret  V.  Sigdon. 

34^1*  Ra  ^'^^  ^^^  ^^  ^^  ^^'  ^^^^  ^^  ^^'^  ^  ^^^  ^^  ^  ^^^  ^  either 
411-12*  8  Vin.  of  those  cascs;  for  here  was  a  son  that  did  take  by  the  will 

S19.  2'sid.  149.  at  the  time  when  the  will  was  made,  so  that  it  cannot  be 
?"2i'hLllS^  thought  that  he  then  intended  his  grandscm  Robert,  because 
hiD."St^  he  had  a  son  Robert  to  take;  and  then  it  woidd  be  very 
purchased  lands  Strange  (as  was  objected)  that  a  new  publication  should  make 
wffl  pass  if  die    another  person  to  take,  .than  did  at  the  tfane  when  the  wfll 

wm  be  repub-     _^_  -„-j1 

lished.  Jnte,  C.  ^**  Hiaae.  ^ 

287.Cro.EL493.  Bu<t  to  this  point  North  and  Athim  were  of  opimon  that 
Bac  LawTr.  p.  ixe  should  take  by  virtue  of  this  parol  declaration  and  the 
1  saund^rf '  ^^^  together,  for  QmB  nm  prosunt  smguta  juncta  jtwant. 
n.(4).  '  '  {43Ed.3.81.  Dy.l4e.  Cro.  Eliz.  403.]  And  though  a  parol 
Parol  avCTinents  averment  shall  not  be  admitted  to  explain  a  will,  so  as  to  ex- 
^Sbto^r!""  poimd  it  contrary  to  the  import  of  the  words,  yet  when  the 
tahi  the  person,  words  will  bear  it,  a  parol  averment  maybe  admitted,  as  5  Co. 
but  not  to  alter  68,  to  ascertain  the  person,  but  in  no  case  to  aker  the  ea- 
'*^^  '^'^  tate  (6), 

*  But  fFindham  and  Scroggs  indined  contrary ;  because 

per  Stat,  lands  cannot  pass  by  a  wiU  but  in  writing;  and  then 

how  this  parol  declaration  should  give  it  to  a  person  that 

could  not  take  by  the  will  in  writing  they  did  not  oono^e. 

For  it  was  agreed  by  all,  that  if  lands  be  devised  to  A. 

''to  A.  and  his  and  his  heirs,  and  A.  mes  before  the  testator,  that  his  heirs 

S'oShi!^  ^^^^J*  *ak«  »<>*»»«' ^^  "  Heirs  ••  is  a  word  of  Umitation,  and 

A.  dies  before     not  of  purchase. 

the  devisor  (e).  And  they  did  seem  to  agree,  that  annexing  of  a  codicil 
o^^oi!lits  ^^^  amount  to  a  new  publication,  Cro.  EBz.  403.  Et  pastern 
to  a  re-pubUca-  fitit  odjudgB^  that  the  grandson  shall  take  by  the  devise, 
tion.  89mh,(d),  tra  opbiionem  Scroggs  (e). 


the  estate. 

[  •293    ] 


Under  a  devise 


(a)  Earl  ofOffirdi.  ClmrthiU,  8  Ves. 
ftBea.  59. 

(b)  On  the  admissibiKty  of  parol  evi- 
dence to  explain  wills,  see  Viner  Ab. 
Devise,  (fi),  a.  (G),  a.  2.  1  Philippt's 
Evidence,  Part  1,  cb.  x,  §  1,  2,  4th  edit. 
2  Thomas's  Co.  Litt  646-7,  note  B. 
noe  V.  Wutkdte,  4Bani.  ft  Aid.  57. 

(c)  Goedrighiv.  Wright,  1  P.Willms. 
397.  Hodgsm  v.  Ambrote,  Dougl.  337. 
Jkm  V.  Kett,  4  Term  Rep.  001. 

(d)  And  noir  a  codicil  ezecoted  agree- 


ablyto  the  staC  of  frauds  will  have  the 
same  effect;  see  Acherlejf  v.  Vermih 
Com.  Rep.  381.  1  Saund.  277  d.  note. 
OaodiUk  v.  Merediih,  2  MauU  ft  SeL  5. 
alcfaong^  a  4i£fereni  cpiaion  fomeily 
prevailed. 

(e)  The  judgment  was  revened  in  the 
K.  B.  on  error,  Scvog^  having  beeone 
C.  J.  ihere  in  the  mean  dne.  See  po^ 
p.  477.  and  the  report  of  S,  C,  in  Pollez- 
fen.  8  Viner,  163.  2  Vernon,  S45,  in 
notes* 


F&OmBlTIONft.  ^^^ 

Gynes  ©.  Kemsley.  (  C.  844.  ) 

A.  DBViSETH  to  B.  and  C.  brothen,  seyeral  pareek,  and  if  ^•.^•^^^gto" 
either  die,  that  the  other  should  be  his  heir:  the  (mestion  ^"^  ^\^l 
was,  whether  or  nO|  when  B.  died,  C.  should  have  the  fee,  brothers,  "and 
or  only  an  estate  for  life  ?  and  to  that  this  diversity  was  taken,  ^^^^^^'^f ^{j"' 
that  when  a  fee  was  devised  to  A.  that  if  A.  died,  B.  should  ^^^^^^  ^gi,.». 
be  his  heir,  there  B.  should  have  a  fee ;  but  when  A.  had  semb,  upon  the 
but  an  estate  for  Ufe  by  the  devise,  there  B.  should  take  but  ^^'^^^f'^^' 
for  life  by  way  of  executory  devise.  Hob,  76.  1  RoUe,  836,    Juiestatc*for'\ife. 
•    But  Serjeant  Maynard  said,  that  when  the  case  is  betwixt  viner  Ab.  Dev. 
brothers,  there  these  words  may  pass  an  inheritance,  because  u.  a.  PoUcxf. 
they  by  intendment  may  be  heirs  to  one  another ;  but  if  the  ^  ^^^j^  to  Mar- 
case  were  betwixt  strangers,  there,  to  sav  that  the  other  shall  garetn  daughter 
be  his  heir,  is  no  more  than  to  say  that  he  shall  have  the  es-  of  w.  K.  is  good, 
tate  which  the  other  had:  but  the  Court  inclined  that  C.  ^e  was  i^ar- 
should  take  but  an  estate  for  life.    Sed  adfaumaiur.  gery.  Ace.  Finch 

8.  Another  point  was,  here  was  a  devise  to  Margaret,  the  Rep^os.  viner 
daughter  of  William  Kemsley,  and  her  name  was  Margery,  g^]^^'!' 
whether  she  should  take?  ai)d  held  that  she  should;  quia  7  East,  299.  s 
€€miat  de persona  by  die  description*  1 1  Co.  SI.  Taunt  iff6-7. 

^^ (C.344b.) 

Per  JVbrt*,  Chief  Justice.— The  law  is  clear  now,  that  a  de-  >,^q,^^J^^ 
vise  to  an  infant  en  venire  ea  mere  is  good  enough,  though  he  «,  fnere  u  good. 
be  bom  after  the  death  of  the  testator,  and  he  shall  take  by  Ante,  p.  244-5. 
way  of  executory  devise  when  he  is  bom.  Fid.  1  Roll.  730.    ^3^^^;  ^^»™^-  p- 

♦ [    294     ] 

Smith  v.  Tracy.— JI«cA.  1677.  Pasch.  28  Car.  2.  Rot.  533.  ^      ^ 

A  C.  ant$,  p.  288-9.  (  C.  345,  ) 

It  was  now  resolved  per  Curiam  that  the  brother  of  the  The  half  blood 
half  blood  should  have  his  share  in  the  distribution,  and  was  jf^'^J^J^^bJ. 
intitled  to  it  equally  with  the  brother  of  the  whole  blood.  ^^^  and  admi^" 
And  the  Chief  Justice  cited  Sir  Qeorge  Sands' s  case  in  the  nistration  with 
Delegates,  where  it  was  resolved,  that  the  brother  of  the  half  ^^^^^lf^2 
Uood  wai9  next  of  kin  to  have  administration;  and  so  they  2  B^ircom.'505! 
said  it  had  been  held,  that  a  brother  of  the  half  blood  was  Carth.  51.  ives. 
next  of  kin  to  be  guardian  in  socage  (a).  Scnr.  ise. 

(«)  nd.  3.  C.  I  Vent  328.  Swanks     14  Viner,  178.  Smi  vid.  Co.  Lit.  88  b.  *®  ^^  ^^. 
case,  RoL  Ab.  Gardehu  (O),  pL  6.   Crow     and  note  (5),  ibid,  by  Hargrave.  ™'*y  ^  guardian 

EL  825.    Sadler  ▼.  Draper,  T.  Jo.  17.  *°  ■^«^- 

Endike  f>.  Steed. — C.  B.  (  C.  346. ) 

S.  a  Mendyke  t.  SHni,  2  Med.  971.  3  Keb.  881,  849. 

Ak  indebitatus  assumpsit  was  brought  in  the  Sheriff's  Court   After  a  verdict 
in  London,  for  nursing  a  child  in  le  fFard  de  Cheap,  S^c.      J^JS^nt  hTil^ 

The  defendant  pleaded  nan  assumpsit ^  and  a. verdict  was  inferior  court, 
there  found  for  the  plaintiff.  for  a  cauae  of 

And  now  a  prohibition  was  moved  for  upon  a  susrirestion,  action  aWcged  to 

*^  r  oo  »  havcaritcii 
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trithiniujurii-Nthat  the  child  was  nursed  at  Fulham  extra  jurisdietianem 

diction,  no  pro- ,  Curi^B* 

asuS^urSS  And  the  sole  question  was,  whether  now,  after  a  verdict, 
it  arose  out  of  it.  (when  the  party  had  admitted  the  jurisdiction  by.  pleading, 

and  had  stood  trial ),  it  was  not  too  late  to  come  for  a  prohi* 
bition? 

And  it  was  argued  by  Pemberton  for  the  prohibition ;  and 
he  said  it  is  the  duty  of  those  great  Courts  to  keep  inferior 
jurisdictions  within  their  limits,  whether  they  be  temporal  or 
spiritual;  and  they  may  do  it  upon  the  suggestion  of  the  par- 
ty, or  of  a  stranger,  by  a  prohibition,  or  by  a  Quo  warranto. 
2  H.  4,  10. 

Obj.  Here  it  is  after  a  verdict ;  and  now  it  is  found  by  the 
jury  to  be  within  the  jurisdiction  of  the  Court;  and  so  the 
party  is  estopped  to  say  the  contrary. 

Ans.  It  being  a  transitory  action,  the  finding  of  the  jury 
as  to  place  is  not  material,  unless  it  had  been  put  in  issue ; 
and  besides,  the  matter  arising  out  of  their  jurisdiction,  all 
their  proceedings  are  coram  nonjudice^  and  so  void;  and  he 
cited  2  Inst.  60L  2  Rolle,  317,  318.  N.  Br.  45.  M. 

*  On  the  other  side  it  was  argued,  that  after  verdict  pro- 
hibitions have  been  commonly  denied.  1  Roll.  810.  3  Inst. 
230.  Style,  45.  Kelw.  106.  12  Co.  77, 78.  2RoU.  318. 
Whereitappears  And  Maynord^  who  argued  against  the  prohibition,  took 
T  ^^tiuiTthe^"  *^^^  difference,  that  where  it  appears  in  the  declaration  or  U- 
ioferior  Court  hcl,  &c.  that  the  court  hath  no  jurisdiction,  there  a  prohibi- 
bas  no  jurisdic-  tion  may  be  granted  at  any  time;  and  so  likewise  where  the 
tion;  or  where,  cause  is  of  that  nature,  that  the  inferior  court  can  have  no 

from  the  nature  /••.    ^v  i_*i_-j^  t_     t_    j     j.  4^ 

of  the  cause,  it  Conusance  of  it,  there  a  prohibition  may  be  had  at  any  time; 
can  have  no  but  when,  by  reason  of  some  circumstance  of  time  or  place, 
"*"wbia?n  u*  *^®  Court  hath  not  jurisdiction,  dhiere  the  party  ought  to 
atany'time.  ^  plcad  it,  or  clsc  he  shall  not  have  advantage  of  it.  2  Cro.  4@1. 
But  where  the  But  cJl  the  Judges  (except  Scroggs )  inclined  for  the  pro- 
wantof  jurisdic-  hibition;  for  they  said  the  king  is  concerned,  and  it  is  an  in- 
of  time  or'piace^  croachmeut  upou  his  Courts ;  and  it  is  not  in  the  power  of 
the  defendant  '  theparty,  by  nis  admittance,  to  give  a  jurbdiction. 

Yad  ""Sa  ^'^^^  ^''  ^^'^'  "^^^  ^^*^  ®^  Endike  and  Steed  bemg  ar- 

n^w-rf  targtun^  gued  again,  the  Court  refused  to  grant  a  prohibition,  in  as 
agr.per  Curiam,  much  as  the  party  had  neglected  to  plead  to  the  jurisdiction, 
Lutw.  1567-8.    or  to  movc  for  a  prohibition,  till  afl«r  verdict  and  judgment; 

and  they  agreed  the  differences  taken  by  Maynard  supra  {a). 


[  ^296   ] 


76. 1023-6.  Pot/, 
C.  SiiS,  358. 


(a)  See  anU,  C.  95,  note  (a).  SqtUb  ▼. 
HoU,  ante,  p.  193.  StednUm  r.  Randal,  p. 
360.  Higgimon  v.  MarHn,  p.  322.  Buller, 
Ni.  Pri.  p.  219.  Com.  Dig.  Prohibition, 
(D).  8  Mod.  194.  R.  T.  Hardw.  317.  3 
Term  Rep.  3,  5.  But  although  the  par- 
ty who  neglects  to  plead  in  such  a  case 
can  have  no  remedy  by  prohibition  yet 
the  plaintiff  below  cannot  justify  in  an 
action  of  tretpatt,  if  the  cause  of  action 


in  fact  arose  out  of  the  inferior  juris- 
diction, see  note  to  SttAntcn  v.  Randal, 
ante.  And  when  the  defendant  below, 
intending  to  plead  to  the  jurisdiction,  is 
prevented  by  any  artifice,  as  by  giving 
a  ihoTi  day,  &c  or  if  his  plea  be  not  ac- 
cepted or  be  overruled,  a  prohibition  will 
lie  at  any  time.  2  Mod.  273.  Com.  Dig. 
Courts,  P.  15. 
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Trin.  1678.  C.  B^»  (  C.  347.  ) 

A  UBBL  in  the  Spiritual  Court  for  these  words,  "  thou  art  J^®"*  T'®^ 
the  son  of  a  whore,  and  thy  mother  stood  in  a  white  sheet  rion^ot*pui£h^ 
for  a  bastard/'  or  words  to  that  effect.  able  in  the 

Seise  moved  for  a  prohibition,  because  these  are  oriy  ^j^^  ^^ 
words  of  heat  and  passion.    But  to  that  the  Court  answered,  ^'i^  c. ' 
that  if  it  had  been  only  for  the  first  words,  viz.  ''thou  art  847  b.  850.' 
the  son  of  a  whore,"  these  would  have  been  only  words  of 
heat,  but  here  he  comes  to  particulars,  viz.  "  stood  in  a  white 
sheet."  2  Roll.  Rep.  483. 

Then  it  was  moved,  that  here  is  not  a  positive  affirmation    No  prohibition 
in  the  libel  of  speaking  the  words,  but  these,  or  wards  to  thai  ^^\f^^i 
effect.    But  to  that  the  Court  answered,  that  that  was  their  in  the  Spiritual 
usual  form  in  the  Spiritual  Court;  and  so  for  time  they  say.  Court,  if  it  be  in 
in  the  months  of  January,  February,  &c.  all  the  months  of  5^^,^^ 

the  year.  882.Hardr.864. 

But  Atldns  inclined  that  that  was  naught :  but  all  the  rest  i  stnu  484. 
contra;  and  so  they  would  grant  no  prohibition.  r    ^g^     -. 

♦ (C.347b.) 

The  next  day  in  the  King's  Benjch  a  prohibition  was  grant-   Prohibition 
ed,  where  the  libel  was  by  a  woman  for  calling  her  "  whore, "  v^*^*  riHiSi 
because  only  a  word  of  heat  and  passion.   Fide  2  Rol.  Rep.  f^J^ju^g  her 

433.  .  a  whore.  Fid, 

^ote,  That  it  was  a  question  in  the  King's  Bench,  that  if  ^^^P*  *^* 
a  man  be  sued  in  the  Spiritual  Court  for  calling  another  p^^t^ion  uet^ 
''bastard,"  if  he  comes  and  suggests  that  he  is  heir  to  lands,  to  a  suit  in  the 
whether  he  may  not  have  a  prohibition,  because  then  the  Spiritual  Court 
words  are  actionable  at  common law(a)?  The  Judges  differed,  ^^^^'^^^ar 

ffylde : — He  may  be  sued  in  both  Courts,  for  one  is  pro  re- 
formaJtiane  morum,  and  the  other  for  damages  to  the  party. 

The  other  two  Judges  inclined  contra. 

(a)  2  Rol.  Ab.  292.  Vaughanv.  EUis,      Act  for  De&mat  D.  11/12.    SmUe  v. 
Cro.  Jac  213.     Tvmer  v.  Sterlings  2      RoberU,  I  Ld.  Ray.  879. 
Ventr.  28.   S,  C,  ante,  p.  16.  Com.  Dig. 

Farmer  v.  Browne.— 2Vfn.  1679.  B.  R.  (  C.  348. ) 

5.  C.  2  Lev.  247.  1  Vent  839.    T.  Jo.  122.  8  Keb.  802,  819. 

The  defendant,  being  churchwarden,  libelled  against  the   ApartyUbeUed 
plaintiflPin  the  Ecclesiastical  Court  for  the  repaks  of  the  Ijjjjcoi^^i^ 
church.    The  plaintiff  being  a  quaker  (a)  refused  to  answer  t^e  repairs  of  a 
upon  oath,  and  thereupon  the  Court  proceeded  against  him  cburch,  is  com- 
to  excommunication;  tne  plaintiff  came  here  and  prayed  a  pcUabie  to  an- 
prohibition ;  and  the  only  question  was,  whether  or  no  they  'Aiut^^^m- 
could  compel  a  man,  in  that  Cqurt,  to  answer  upon  oath  in  nai  matters. 
any  causes  besides  matters  testamentary  and  matrimonial. 

And  after  many  arguments  it  was  held  that  they  might  in 
this  case,  which  was  a  spiritual  cause,  and  is  particularised 

(a)  See  now  22  Geo,  2,  cb.  46.  ai  to  the  ottfaa  of  Qutken. 
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3  lut  489.       in  the  statute  of  Circumspecte  agaiis  among  the  mer^  spirit 

tualia  (b). 

But  it  was  saidi  that  they  ought  not  to  make  a  man  answer 
upon  oadi,  8o  as  to  accuse  himself  in  any  thing  criminal  (c). 
And  the  Court  granted  a  consultation* 

{b)  Ace  3  Black.  Comm.  446-7.  Ooul-         (c)  See  the  authorities  m  the  last  note, 

tm  ▼.  Wli^htwHght,  1  Sid. 874.  GonuDig.  and  tmU,  C.  888.  fVeeki*i case,  f  Mod. 

PMhSbiiion,  P.  6,  O.  18.    lb.   Sere-  378.  Stat  18  Car*  3,  c  12.  3{i]at.867» 

ment,  B.   2  Gibs.  Codes,  tit.  44,  cb.  4,  658. 
in  the  note  to  slat  16  Car.  1,  eh.  2. 

(  C.340.  )  Cartsr  v.  Crawley.— 2Vm.  1679.  C.  B.  - 

S,  C  7.  Raym.  496.   Ffmt,  C.  858*4^ 

A.^  HAD  two  ountSy  one  whereof  died  before  him^  and  left 

duldren;  A.  died  intestate,  and  administration  waa  granted 

to  the  guryiTing  aunt  (being  the  nearest  of  kin ) ;  the  other 

aunt's  children  sue  for  distribution,  and  obtain  it  in  the  Ec- 

(1)  22*28Gar.  desiastical  Court;  whereupon  this  Court  granted  a  prdubi- 

[    *  297  .]  tion;  for  by  the  proviso  in  the  act  (1)  repre^sentatives  sliaU 

9,  e.  10.  not  extend  &rther  than  to  brothers'  and  sisters'  children. 

(  C*  350.  )  Moore  r.  Newman. 

Af^,  c.  842.     *^  Thou  art  an  old  whore  and  bawd,  and  didst  play  the 

847.  whore  with  thy  lodgers,  and  wentest  to  London  to  play  the 

whore  with  the  clerks  there."    A  prohibition  was  prayed, 

alleging  that  these  were  words  of  heat.  S  RoL  S96.    But 

the  Court  were  of  opinion  that  these  were  actionable  in  the 

Spiritual  Court,  by  reason  of  the  words,  '^  thoii  didst  lie  with 

thy  lodfiers,**  which  is  a  particular  charge.     And  thereupon 

a  consmtation  was  prayed;  but  die  prohibition  being  execu- 

2  Ron.  297.      ted,  the  Court  could  not  grant  a  consultation ;  but  the  party 

Cro.  Car.  97.     must  demur  to  the  suggestion;  and  afterwards  a  consultation 

was  granted. 

(  C.  351.  )       WiLDBow  V.  Dawson.    Sur  te  volunt  de  TunstaU. 

No  prohiUtion  A.  PROHIBITION  was  prayed  to  the  Ecclesiastical  Court,  be- 
Mes  for  grantmg  cause  they  did  suffer  the  probate  of  a  nuncupative  will,  when 
nmwimatiw  ^  ^^  testator  did  not  bid  three  witnesses  take  notice  ac- 
wiu  not  made  cording  to  the  act.  Norths  Ch.  J.— That  a  prohibition  shall 
agreeably  te  be  granted,  because  they  proceed  contrary  to  the  act.  But 
iSbffA^c!/!  ^®  other  three  Justices  contra;  because  they  have  proper 
dUteni.  Ante,  p.  jurisdiction  of  the  probate  of  wQls,  and  if  they  proceed  not 
890.  according  to  iheir  rules,  the  party  ought  to  appc^ 

(  C.  352,  )  Carter  v.  Crawley. — 2W«.  1680.  C.  B. 

&  a  antef  C.  349.  PoU,  C«  3»4. 

This  case  coming  now  to  be  argued,  the  Court  was  divided 
in  their  opinions. 


nOHIBfTIONS.  297 

North  and  Charlton  beinff  for  the  prohibitioni  by  reason 
they  thought  that  aunts,  and  the  chHdren  of  aunts,  were  not 
withm  the  statute  to  hare  distribution.  Buit  /FindAam  and 
JBOU  e  central  for  tfa»y  apprdiended,  that  they  were  within 
the  reason  and  meaning  of  the  statute* 

Bat  North  said,  that  the  grandehUdrett  of  broth^n  and 
sisters  shall  have  admiaistration  before  the  children  of  undes 
and  amits,  and  yet  such  giandi^hildren'  shall  not  have  distri- 
bution.   Adjowmatur;  the  Court  being  divided. 

♦^ (  C.  353,  ) 

A  sucMHBSTioN  wos  made,  that  the  defendant  libelled  in  the   ^P»  MtiteoM 
EcclesUtical  Court  for  saying  *'  She  did  play  the  whore  with  ^^^co,^'^ 
J.  S.**  and  it  was  suggested,  that  the  words  were  spoken  m  de&matSon,  m> 
London,  where  by  me  custom  diey  were  actionatde.  proMbhion  Hm 

Hiis  difference  was  taken,  ▼!».  That  if  a  man  be  libeUed  Jj;^^ ^^'^ 
for  words  in  the  Spiritual  Court,  that  are  actionable  at  the  are  actionable 
common  law^  there  a  prohibition  shall  be  granted  after  sen-  by  a  particniar 
tence,  as  well  as  before;  because  they  are  bound  to  take  no-  ^^^^^^ 
tice  of  the  common  law;  but  here  these  words  being  action-  if  the  wordt  are 
able  by  a  particular  custom,  the  party  ought  to  have  come  acdonabie  at 
before  sentence,  for  otherwise  they  are  not  bound  to  take  no-  ^"'■•«*  JjJJ* 
tice(4i).  ^  Amc^^u. 

It  was  said,  that  one  leason  why  they  AfSk  be  prohibited 
for  words  that  are  actionaUe  at  oommon  law  is,  because 
otherwise  the  party  might  be  twice  piuushed  (b). 

<«)  On  prohilMMM  in  tuiu  fcr  wor4s  w«  >aiA  tta  •  atntenee  im  Iba  fipiritwa 

vgikea  in  London^  &c.  see  1  Lct.  116.  Court  would  be  no  bar  to  an  action  in 

Lutw.  1040-3.  1  Ld.  Ray.  711.  1  Stra.  London  for  the  same  words.  Hawkhu  v. 

187-6,  S45,  55$.    6  Med.  17S,  114.  Ctok,  CeHk.  %iZ.    Than  an  many  in- 

Bunb.  812.   4  Burr.  2032,  2039,  204P,  stances  in  which  the  Temporal  and  Spi- 

2418.   1  Wils.  62.   R.  T.  Hardw.  892.  xitnal  Courts  have  a  concurrent  jurisdic- 

Dougl.380  n.  2  Bum's  £«&  Law.  134*5,  tion;  see  Bac.  Abr.  Prohibition,  (L),  5.  ^ 

Tyrwhitt's  edit  S  Gibs.  Codex,  tit  45,  ch.  5.     Ante,  p. 

(5)  In  «  aasa  wnikir  to  the  iritoiw,  it  6^aodC.347k  ^ 

Carter  p.  Crawley.— ttX  1680.  (  C.  354, ) 

^•^.Mte,  C.340,852. 

This  case  came  now  to  be  argued  Bgaiiu  And  Atie  argued  UnderOieStat 
^t  aprohibition  shouU  go,  aad  cited  31  £•  3,  Cotton,  p.  of  Distributions, 
40.  Wlat  aigued  affainat  flie  prohibition,  that  distributioB  ^TSU 
ooght  to  be  to  die  children  of  me  odier  aimt,  andeited  HoK  among  coiiiic- 

88.  iSSlcN^my  V  case*  lals  beyond  the 

JVbr^A  waafor  the  prohibition,  and  Charltm  and  fflndham  ^^^^f^^ 
against  it.    AdJoHrnaiur  (a).  ther.  and  sisten. 

2  Bl.  Com.  515. 

(a)  The  divided  opinions  of  the  Court,  P.  Wilhns.  25.  and  see  2  Show.  286.  1  ^^'*  ^«  ^'^• 

aad  die  result  an  mentiooed  by  coiuflel  P.  Wilbnat  594.    4  Bum's  Koe.  Law, 

in  1  Ld.  Raym.  572-3.    The  marginal  420-1-2-8-4,  Tyrwhitt's  edit    The  ar* 

abstract  above  is  agreeable  to  the  opinion  gument  of  Ld.  North,  reported  by  Sur 

0t  Loid  Ci.  North,  iN^udi  was  oon-  T«fi«yiiifiid»ia  veryiiU«ndisftnictii«. 
Aased  in  P<sM'#  ciwa,  1  Ld.  R«f.571.  1 
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(  C.  366. )  In  Scaccario. 

Jd^t^^^""^  A  PEOHiBiTioN  was  prayed  to  the  Ecclesiajstical  Court,  where 
^iJ^mian  *  person  died  intestate,  and  his  next  relation  was  a  cousin- 
shall  not  have  a  german ;  and  the  children  of  another  cousin-germaii  sued  for 
^^^^  distribution.  And  per  tof  Cur'  the  prohibition  Iras  granted 
Inoth^  couan-  "P^**  ^^^  ^^^  ^^  ^*  parliament  of  this  king. 

germaiLjtnte,C.  ^ 

354. 1 1  Vin.  193. 

(  C.  356.  )  Selby's  Case. 

A  churchwarden  A  PEOHIBITION  was  prayed  to  the  archdeacon  of  Exeter,  be- 
u  not  compel-  cadse  he  proceeded  to  excommunicate  the  plamtiff,  for  that 
[  ♦  299  ]  he  being  churchwarden  refused  to  present  a  noto*rious  de- 
*We  by  the        linquent,  being  admonished.     And  a  prohibition  was  grant- 

c^rtT^nt  ®* »  ^?^  ^^^y  ^^  ^^^  *^  direct  the  churchwarden  to  present 
a  deUnqacnt      at  their  pleasure.     But  if  one  churchwarden  doth  refiise  to 

present,  he  may  be  presented  by  his  successor.  13  Rep.  5  («). 

(a)  But  see  ante,  p.  290;  ,and  the      Directions  to  Churchward.  §4,  5,  6,  7. 
Canons,  26,  115-6-7,  cited  in  Prideaux's      4  Bum's  Ec.  Law,  p.  26,  27. 

(  C.  367.  )  Star  v.  Ellyot.— JI/tcA.  1680. 

Lands  formerly  A  PROHIBITION  was  granted  to  Stay  a  suit  for  tithes  in  the 
belonging  to  the  Ecclesiastical  Court,  upon  a  suggestion,  that  the  lands  were 
Sfj^r^Idem^"  part  gf  the  possessions  of  the  prionr  of  St.  John's  of  Jerusa- 
are  discharged  lem,  and  SO  discharged  by  stat.  32  H.  8,  (c.  2^).  And  though 
of  tithes.  there  be  difference  of  opinions  in  the  books,  yet  the  later 

J*udgments  are,  that  they  are  discharged.  fFhitton  v.  fTeston, 
Fones,  182.  Godb.  891.  Latch,  69.  2Cro(a). 

(a)  Ace  Fotaet  v.  Franklin,  T.  Ray.  225.  Han$on  t.  FtOdmg,  Bunb.  214. 

(  C.  358.  )  Newman  and  Ux*  r.  Moore. 

Where  a  party  The  plaintiff  lived  in  Rochester  diocese,  and  was  cited  into 
di^°nV*^^  the  Arches,  and  prdyed  a  prohibiton  upon  the  statute  of  32 
hibi^'ues  after  H.8,  [23  H.  8,  c.  9?J  after  sentence  there;  and  the  question 
sentence.  Carth.  was,  whether  a  prohibition  should  be  granted  after  sentence 
isVUef^si**'  "^  this  case?  The  cases  cited  were  12  Co.  77.  Cro.  Eliz.  97. 
OibsoXcod'ex.  Rolle,  Prohibition.  Cro.  £liz.  Oaitoris  case. 
ut.44,c.2,notes  .  If  the  party  be  drawn  €td  aliud  exameUy  a  prohibition  may 
iaSa'^^r^  5  ^^  ^*  ^^y  time.  But  where  the  Court  hath  conusanqeof  the 
iHag^Repre.  matter,  and  the  party  will  attend  and  plead,  and  put  the 

party  to  charges,  there  he  shall  not  have  a  prohibition  after 
sentence:  [Ante^  C.  95,  C.  346] :  Per  fFindham  and  Charl- 
ton.  Consultation  granted. 

(  C.369. )  Moyle  v.  The  Churchwardens  of  St.  Clements. — Pouch. 

1681.  C.  B. 
Prohibition  de-  A  LIBEL  in  the  Ecclesiastical  Court  for  a  tax  to  rebuild  St- 
SfE^teriMti-^  Clement's  Church.     The  cases  cited  for  the  churchwardens 
cai  Court  for  a  Were  5  Co,  Jeffetie't  case.  Register,  44.  LutterelVs  case,  5 
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Co.  Poph.  197.  2  RoU.  289.  Brownl.  S25,  e  contra.  .Vii/  tax.  to  rebuflda 
€ul  autnarity  erecteresgliaforsque  le  ray.  1  H.  7,  25.  KeUw.  ^^^wi^S^ 
189,  Parker,  82.  Antiq.  Eccl.  Brit.  Winch,  63.  2  Inst.  489.  j  eini.  ^  l! 
5  Co.  Spencer's  case,  Rol.  Rep.  247.  357-8,  8th  edit. 

*  Per  tot  Ctir*;— No  prohibition,  because  it  is  a  matter  of  [  ♦  300    ] 
Ecclesiastical  conusance ;  and  if  there  be  any  injustice,  it  is 

J  proper  to  appeal ;  and  the  rate  coming  to  6000/.  though  it 
alls  hard  upon  the  tenant  (a),  yet  that  cannot  be  helped,  if 
he  hath  not  provided  against  it  in  his  covenants ;  and  it  is  a 
thing  of  necessity  to  rebuild  the  church;  and  though  the 
foundation  be  Icurger,  yet  no  man  hath  reason  to  complain 
but  the  parson. 

(a)  Anonym.  4  Mod.  148. 


Trin.  1681.— C.  B.       "'  (  C.  360.  ) 

A  LIBEL  in  the  Ecclesiastical  Court  of  Hereford  against  the   ^  V^^  against 
parson  impropriate,  to  repair  the  chancel  of  Bradwarden. '     ^ Sc^reMireof 

Upon  a  suggestion}  that  one  J.  S.  had  a  seat  there  time  a  chancel  was 
out  of  mind  for  him  and  his  family,  and  privilege  of  burial  P"*^^***?®^*."?**" 
there,  and  that  he  time  out  of  mind  had  used  to  repair  the  JJJ^criptive  **** 
chancel,  a  prohibition  was  granted,  because  this  is  a  prescrip-  liability  of  ano- 
tion  triable  at  common  law.  ^^  person. 

1  Gibs.  Codex, 
♦  rit  9,  c  5. 

Stokes  t?.  Trollop.  (  C.361.  ) 

A  PROHIBITION  was  granted  in  a  suit  in  the  Consistory  Court   Suitfor  a  moi> 
at  Exeter  for  a  mortuary,  upon  a  suggestion  that  time  out  STwh^eby " 
of  mind  no  mortuary  had  been  paid;  because  this  custom  is  cuatom  none  was 
triable  at  common  law.  due.  3  Mod.268. 

_  Lutw.  1069., 

"♦  Com.  Dig.'  Pro- 

1-  ^^  hibition,  0. 11. 

Lodge  r.  Yates. 

S,C.  S  Lev.  18.  (  C.362.  ) 

The  plaintiff  spoke  of  the  defendant  these  words,  ^^  Yates  is   Prohibition 
a  lying  fellow,  and  hath  lain  with  all  the  women  between  H.  denied  in  a  tuit 
and  B.,  and  Ues  with  so  many  women  that  he  scarce  Ues  with  ^^'r^*"^^^' 
his  wife.**    The  plaintiff  was  sued  for  these  words  in  the  Ec-  P°   "«    "  "^* 
clesiastical  Court.    A  prohibition  was  prayed,  because  these 
words  import  a  thing  impossible,  and  are  too  general. 

But  denied  per  Curiam,  because  they  import  him  to  be  an 
adulterer;  and  this  is  a  matter  properly  in  the  conusance  of 
the  Ecclesiastical  Court. 

•^  [     301    ] 

Weeks  ©.  Oxendon.  /  q  ogg  \ 

The  plaintiff,,  being  sued  in  the  Ecclesiastical  Court  for  re-  Smb.  Building 
pairs  of  the  church,  suggested,  that  he  had  built  an  isle,  and  ■»*  repwnng 
rq)aired  it  at  his  own  charges,  and  moved  for  a  prohibition.  ^^^^^' 
Ci<rV — Unless  it  be  suggested,  that  he  sits  in  the  isle,  and  one  ftmn  the 
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vtpdbs  of  iSke     tttth  na  btnefit  of  the  nmds  ecclesksy  then  is  no  cause  for 
^^\^^^    a proUbition ;  foraxoanniaybiifldaniikforltiftCO&Teiu^BCy. 

iile  and  ho  no 
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[NoTi«-*-i^<>r  the  oomtmenUf  rrferences  and  margmal  abslraeU  wkkk 
aeeomp&ny  ike  Gates  m  Chameery  reparUdintktikhieemfolkmmg 
pagesp  the  readtr  i$  indebted  to  Mr,  Hotesbbt*  mka  has  alreatfy 
wttoiectd  them  in  the  Appi^i^tdim  to  the  M  ediAm  qf  the  ftdptnrt 
of  Freeman's  Reports. — ^Editor]. 

(  C.  364. )  

Limitaiioa  of  An  original  tnist  is  not  barred  by  the  statute  of  limitations  (a) ; 
giiift  fa  Eqpdcy.  \j[^i  fQp  other^actions,  which  are  within  the  statute,  there  is 

no  remedy  in  e^pnty.  Mar*  129.    Bi  eett  iSfftmnctjeo  «u- 
cfntf  devtmt.. 

(a)  ride  2  Frecm.  p.  156,  2d  edit  C.      to  which  add  **  CkoUnondeley  v.  C/tntoR, 
201,  and  202.    But  see  the  referenoes  in     2  Jac.  &  Waik.  I6S,  et  ieq.  pag.** 
aete  (2),  to  the  fint  of  these  died  oaaet; 

(C.3e4b.)  — ♦^— 

The  heir  my  A  MAN*  binds  himself  and  his  heirs,  &c.  in  an  obligation ;  if 
be  reiieTed  the  heir  be  sued,  and  the  executor  have  assets,  the  heir  may 
cutOTk  auo*of '  ^  relieved  here  against  the  executor  (a). 

Vf^:  AAi  (^)  ^*^  2  Fre«ni.  C.  266,  p.  1S8,  notes  (2)  and  (3),  hi  the  2d  edit,  and  C.  278 c. 

z  inst  441.  ^  j^j^^  ^^ 

(Ci365.)  Mich.  1673. 

XJonatroctioii  of  A.  HATH  three  daughters,  and  deviseth  them  300/.  a-piece, 
2l!Z!l^!!*?!i"  tobe  pdd  at  the  ace  of  twenty-one  years,  of  day  of  marriaire, 
**^  ^^"^  which  should  firpthappen,  and  if  either  of  them  shoulddie 

before  the  said  times,  then  her  portion  to  be  equally  divided 
between  the  survivors;  the  eldest  marries  mid  hath  her  por- 
tion, and  dies  leaving  issue;  the  youngest  dies  before  she 
either  is  married,  or  attains  the  said  age  of  twenty-one;  the 
second  survives. 
[  *  302    ]      *The  question  was,  whether  the  second^  surviving,  shouM 

have  aU  the  portion  of  die  youngest,  or  whether  die  children 
of  the  eldest  should  have  a  share  ? 

Resolved  per  Ellis,  Wt/ndham,  and  Dowf  Cancella/t\  that 
the  second  sister  should  have  the  whole  (a) ;  and  though  it 
was  objected,  that  the  words  (^'equally  tobe^vided'*)  did  im- 
ply that  they  should  be  riiarers,  yet  that  is  to  be  understood 
reddendo  singula  singuUs  in  case  two  of  them  had  survived. 

(a)  UUiomw.  Jh»dr$^  5  Ves.468.  Bot  ttraod  to  metti  "  otficr%"  so  aa  to  give 

see  99^lmot  y.  WUmotp  8  Vea.  12.  Bar-  a  vested  interest,  dctoendB>le  to  repre- 

imo  T.  S$lttr,  17  Ves.  482,  that  the  word  lentttiTes. 
**  amUfmn,**  has  %efR  teqiKSiAy  coa- 
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(C.366.) 

Mr.  Wentworth  of  Lincoln's  Inn»  being  to  release  bis  mter-  Equity  reiieyes 
est  in  a  pareel  of  Iand»  the  release  was  so  penned  that  it  ex-  ^J°f '  ^"^  ^ 
tended  to  release  his  interest  in  ahnosrt  2,0001.  per  annum, 
which  he  did  not  intend ;  and  he  had  relief  in  Chancery  {a). 

(a)  To  rectify  mistakes  is  the  peculiar  stroment  so  obtained;  yet  this  is  one  of 

province    of   die  Court  of  Chaneeryf  die  most  antient  heads  of  equitable  J  u- 

Finch  v.  Fiaeht  1  Yes.  junr.  545  ;  and  risdiction ;  where  the  remedy  is,  in  many 

thoo|^  Courts  of  common  law  hapra  a  cases^  more  effectaal  llian  can  be  had  at 

ccmcurrent  Jurisdiction^  where  fraud  in  law.  Pickett  y.  Loggtn^  14  Ves.  234,  C. 

obuimng  a  deed  is  clearly  established ;  226,  p.  179.  2  Freem.  2d  edit 
and  will  relieve  by  makhig  void  an  h[H 

Cheeke  and  The  Lord  Lisle. — Hil.  1673.  (  C«  367»  ) 


S,  C  Rep.  temp,  Uneby  98|  and  see  the  caati  on  a  Irial  at  law  Sn  ^ectment* 

2  Keb.  794. 

Upon  the  marriage  of  the  plaintiff  with  the  daughter  of  the  Where,  by  con- 
def(»idant^  it  was  acpreed  by  articles  under  hand  and  seal^  that  ^^^  ^  "^^^ 
the  plaintiff  should  have  4000/.  to  be  paid  in  this  manner,  ^dent  condition 
viz.  1500A  presently^  and  25001.  within  mx  months  after  he  to  payment  of  a 
had  made  a  jointure  of  800/.  per  annum,  (which  by  the  arti-  ^^^  ^  f^ 
cles  he  was  to  do  within  the  space  of  fimr  years,)  and  it  was  ^emenT 
likewise  agreed^  that  if  her  husband  died  oefore  the  money  made,  the  hu»- 

5 aid,  then  it  was  to  be  paid  to  the  wife*    It  fell  out,  that  shie  band  can  have 
led  within  a  month  after  she  was  married,  the  jointure  not  ELSty  as"to 
being  paid  according  to  the  articles.    'J^ie  question  was,  the  portion, 
(seeing  that  the  law  was  against  the  plaintiff),  the  jointure 
not  being  made,  and  he  not  being  to  have  the  portion  till  af- 
ter the  jointure  made,  whether  here  were  any  circumstances 
of  weight  enough  to  prevail  for  a  decree  to  enforce  the  de- 
fiendant  to  pay  this  money,  being  in  strictness  of  law  not 
bound  topay  it,  and  thewifedjrinff  so  suddenly  after  marriage? 
Curia  advisor e  vult.  [C<mtimiea,  po^,  p.  30!S»] 

hj  lUg.  Lib.  1G72.  A. /erf.  S68^  44d»  it  appears^  that  this  esoso  was  set  down  for 
hearing  on  the  15th  April;  and  that  on  the  9th  of  Biay  the  plaintiff  was  ordered  to 
make  his  election  to  proceed  either  at  common  law,  or  in  equity.  By  Reg,  Lib. 
1673, /»&  199,  333,  571,  we  leam  that  a  cross  bill  had  been  filed,  and  that  both 
cansea  were  oa  the  36th  January  directed  to  be  heard  together}  and  the  depeiidoBS 
taken  in  one  to  be  used  in  the  other:  that  on  the  Slst  of  January  the  cause  came 
on  to  be  heard,  when,  it  appearing  that  the  question  depended  chiefly  on  the  arti- 
cles of  agreement,  entered  into  in  contemplation  of  the  marriage  of  the  plaintiff  with 
the  daughter  of  the  defendant,  a  case  was  ordered  to  be  drawn  up;  on  which  the 
Lord  Keeper  might  (if  he  saw-  cause)  consult  some  of  the  judges.  On  the  27th  of 
Jane  the  cause  again  came  on  before  the  Lord  Keeper,  assisted  by  Rainsford,  J. 
when  the  fiurts  proved,  substantially,  agree  with  the  report;  and  the  court  was  ftdly 
aadsfied,  and  did  dedare,  that  if  the  j^ntiff  had  made  his  contract  and  bargain 
with  the  defendant  for  4000/.  portion  in  such  manner  as  that  it  would  have  bound 
the  defendant  at  law,  this  court  would  not  have  hindered  the  plaintiff  ih>m  taking 
Che  otmost  benefit  of  fliat  contiact  at  law,  though  his  wife  had  died  the  next  day 
after  the  marriage;  bat  sfaice  the  plaintili;  who  began  at  law  on  an  action  of  oo- 
Tenant,  finds  diat  he  cannot  succeed  at  law»  tlus  Court  sees  n»  reason  to  mend  the 
plaintiff's  bargaui  in  e<piityf  it  not  being  alleged  eren  diat  the  arddes  were  mis- 
penned,  or  drawn  up  contrary  to  the  »teDtion  of  the  p«E(iei»  And  the  said  articles, 
by  express  contract,  make  the  settlement  a  precedent  condition  to  the  payment  of 
the  8500A  which  cannot  be  discharged  in  equity :  or  if  it  were  lawful  m  some 
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cues,  and  tinder  special  dzcnnutanoes,  for  a  Court  of  Equity  to  expound  a  deed 
otfaerwiee  than  the  terms  seem  to  import ;  yet  that  ought  never  to  be  done  bat 
where  it  is  to  avoid  an  extremity.  The  Court  further  observed,  that  the  articles 
contained  an  express  covenant,  that  if  the  plaintiff  had  died  before  the  money  paid, 
his  wife  was  to  receive  the  money;  but  there  was  no  covenant  that  if  the  wife  died 
before  the  settlement  was  made,  the  money  should  be  paid  to  the  plaintiff;  which 
showed  it  was  not  intended.  Wherefore  the  Court  (Rainsford,  J.  concurring)  ordered 
the  bill  to  stand  absolutely  dismissed.- 

(  C.  368.  )  ^ 

When  a  Condi-  If  a  pottion  be  ffiven  to  a  daughter,  provided  she  marry  with 
tion  is  <n /erro-  the  consent  of  A.,  &c.  this  is  but  in  terrorem^  unless  it  be 
rem  on  y.         given  Over  (a),  if  she  do  marry  without  such  consent. 

r       OAQ       1  ^^^  ^^  2^Freem.  C.  9,  p.  10,  and  references  there  given  in  2d  edit 

(  C.  369. ) 

Equty  of  re-   MORTGAGOR  and  mortgagee ;  the  mortgagor  died ,  and  the 

demption  held    heir  of  the  mortgagor  and  mortgagee  join  in  a  sale  of  those 

not  to  be  assets.  Jands.     Qu.  whether  the  money  that  comes  to  the  hands  of 

the  heir  by  this  sale  shall  be  assets  to  charge  him  in  equity? 

And  per  Pinch^  Lord  Keeper^  it  shall  not,  no  more  than  be 

shall  be  charged  at  law  after  alienation  bondjide  (a). 

(a)  The  reader  will  recollect,  that,  leased,  fraudulently  as  against  creditors, 

this   decision   was   made   three    years  the  Court  of  Chancery  will  follow  the 

prior  to  the  statute  of  frauds  and  per-  money.  2  Freem.  C.  130,  p.   115,  and 

juries  (29  Cha.  2,  c  3).    Since  the  sta-  notes,  2d  edit     The  principal  case  is, 

tute  there  can  be   no  doubt   that  an  no  doubt,  the  same  reported  in  3  Keb. 

equity  of  redemption  is  assets  in  the  307,  under  the  title  of  Freeman  v.  Toy- 

hands  of  the  heir;  and  if  aliened  or  re-  for. 

(  C.  370.  )  Trin.  1674. 

Rule  as  to  as-  A.  MORTGAGES  to  B.  for  security  of  500/.  the  interest  runs 
morteaae  and  ^^  ^^^  scven  years  Unpaid,  so  that  the  money  due  to  the  mort* 
^ears  of  inter-  gagcc  is  then  710/. ;  then  the  mortgagee,  upon  receipt  of  this 
est,  without  the  710/.  from  J.  S.  assigiis  this  mortgage  to  him.  Resolved 
"ortewo?^  jt>er  Finch,  Lord  Keeper,  that  J.  S.  shall  not  reckon  interest 
mortgago  .        ^^^  710/.  from  the  time  of  the  assignment,  but  only  for  the 

600/.  which  was  the  original  principal  (o) ;  for  if  that  should 
be  allowed,  by  that  means  the  mortgagee  might  assign  over 
every  six  months,  and  by  that  device  have  interest  upon  in- 
terest. 

(a)  Vide  2  Freem.  C.  34,  p.  30.  C.  146,  p.  127.  C.  290,  p.  217,  and  notes  in 
the  2d  edit. 

(C.371.  )  ^ 

JurisdicUonin  A  BILL  was  exhibited  for  tithes,  and  the  jurisdiction  of  the 
matters  of  tithe.  Court  demurred  to ;  but  the  demurrer  overruled,  and  the  de- 
fendant ordered  to  answer  (a).     And  it  was  said  by  Finch, 
Lord  Keeper,  that  the  Court  of  Exchequer  did  not  hold  plea 
by  English  bill  until  the  statute  of  33  H.  8,  39. 

*  (a)  Fide  2  Freem.  C.  29,  p.  27,  2d  edit 
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Cheeke  f  •  Lord  Lisle.  (  C.  372.  ) 

Continued  from  p.  802. 

Cheeke  married  the  daughter  of  the  Lord  Lisle,  and  upon    Where  a  por- 
the  matriage  it  was  agreed  by  articles,  that  he  should  have  ^^n  is  <^^*]^^* 
1500/.  in  hand,  and  tl^t  he  should  within  the  8{>ace  of.  four  aUy^^Eqiaty  can 
years  settle  400/.  per  camum  upon  her  andher  children,  more  give' no  reUef  if 
than  he  had  done  upon  the  marriage,  and  upon  such  settle-  ^^^Jf^'^'jJUISatt 
ment  made  he  should  have  2500/.  more ;  the  marriage  took  ?  ^^^^  ^ 
effect,  but  the  lady  died  within  a  month  after  marriage.  The  unfineseen  acd- 
question  was,  whether  or  no  he  should  have  the  2500/.  for  ^«°^ 
he  had  four  years  time  to  make  the  setdement,  and  there 
was  no  default  in  him,  but  he  was  prevented  by  the  act  of 
God. 

*  It  was  held  by  flie  Lord  Keeper  and  Justice  Baimfard,  [  *  304    J 
that  he  should  not  have  it. 

For  first  it  was  agreed  he  had  no  remedy  at  law,  the  con- 
dition not  being  performed ;  and  so  the  question  was,  whe- 
ther here  was  any  inducement  for  equity?  and  it  was  held 
that  there  was  not;  and  so  the  plaintuTs  bill  [was]  dis- 
missed (a). 

(a)  S  Fieem.  C.  38,  p.  36.  C.  64,  p.  58,  and  notes,  2d  edit     The  principal  cate 
U  died  in  Vermuden  y.  Read,  1  Vera.  69. 

Lady  Tyrrbl's  Case.  (  ^*  ^"^^^  ) 

S.  C,  2  Eq.  Ca.  Ab.  155. 

The  case  was :  Sir  Toby  Tyrrell  died,  having  his  daughter's  A  ]j]JJ2[jj^ 
portion,  left  her  by  her  grandfather,  in  his  hands ;  his  lady  m^lT^cidto 
had  several  jewels,  some  whereof  she  had  before  marriage,  uwciaiinsofher 
others  were  bought  by  her  with  her  own  money,  as  she  pre-  *'"***^J^^" 
tended, during  the  coverture ;  Sir  Toby  allowing  her  a  yearly  JJ," Jn^hfve 
sum  for  her  own  expenses,  out  of  which  she  saved  money  to  bought  the  ona- 
purchase  those  jewek.     The  question  was,  whether  those  mentsoutof  her- 
jewels  should  be  liable  to  make  good  the  daughter's  portion,  pro^dedShe  w 
or  whether  the  lady  should  have  them  as  paraphernalia?  and  uving  with  her 
it  was  ruled  by  the  Lord  KeBf^,Flnehf  that  if  there  was  not  huaba^Atniit 
sufficient  for  parent  of  debts  (a),  the  wife  should  have  no  ™J,^^I"^  i, 
paraphernalia;  ror  it  is  not  fit  she  should  shine  in  jewels,  and  execnted  with- 
the  creditors  in  the  mean  time  to  starve;  and  he  said,  if  the  outamilder- 
wife  should  in  this  case  have  the  jewels,  and  her  daughter  *   ^ 
want  bread,  this  would  *be  to  turn  the  children's  bread  into 
stones  (A). 

And  as  to  the  point  of  buying  them  with  her  own  money,  March,  44. 
that  should  make  no  difference  (c) ;  so  long  as  the  husband 

(a)  IFUboii  ▼.  Pocit,  Free,  in  Cha.  297.  lifetime;  they  are  not  devinble  by  him. 

CtmoUm  V.  CoUon,  17  Voi.  273.  Tipping  ▼.    Tipping,    1  P.  Wnuu  729. 

(6)  Bnt  had  the  dangfater's  daim  to  a  SneUon  t.  Cdtbet,  S  Atk.  369;  see,  alM, 

provUon  retted  on  the  will  of  her  father,  QffUy  ▼.  QffU^,  Free,  in  Cha.  27.  Northey 

the  widow's  title  must  have  been  pre-  ▼.  Northey,  2  Atk^  78.    Oraham  t.  Lon- 

fierred:  tar,  although  bonaparmihermatta  ^  dmdtrry,  8  Atk.  394. 
aie  liable  to  the  hasba«A  debts,  and         (e)  But,  see  2  Freem.  C.  73,  p.  64, 

y  be  dispoeed  of  by  him  during  his  and  note,  2d  edit  alio,  Herbtrt  ▼.  Htr" 
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[  ♦305    ] 

Post,  C.  375. 
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and  wife  do  cohabit;  for  if  the  wife  out  of  her  good  house- 
wifery do  save  any  thing  out  of  it,  this  will  be  the  husband's 
estate,  and  he  shall  reap  the  benefit  of  his  wife's  frugality: 
and  he  said,  the  reason  of  it  is,  because  when  the  husbana 
agrees  to  allow  his  wife  a  certam  sum  yearly,  the  end  of  this 
agreement  is,  that  she  maybe  provided  with  clothes  and  other 
necessaries,  and  whatsoever  is  saved  out  of  this  redounds  to 
the  husband. 

But  if  there  be  a  separation,  and  the  wife  hath  a  separate 
maintenance,  there  whatsoever  she  saves shall.be  for  her  own 
particular  use;  and  so  it  was  ruled  by  my  Lord  Coventry  in 
Sit  Arthur  Qorge*s  case  (d) ;  and  the  reason  there  is,  because, 
when  the  wife  fives  from  her  husband,  she  is  not  capable  of 
contracting  debts  upon  him,  &c.  {e). 

And  he  said  he  never  knew  any  paraphernalia  allowed, 
but  where  the  party  was  noble  either  by  birth  or  marriage  {/). 

*  And  whereas  in  this  case,  the  daughter's  portion  being 
charged  upon  the  father's  land,  she,  at  the  request  of  her  fii- 
ther,  had  released  her  interest  in  the  land,  to  the  intent  that 
he  might  be  enabled  to  make  a  dear  settlement  thereof  upon 
his  son,  it  was  declared  by  the  Lord  Keeper,  that  if  this 
were  done  by  the  daughter  without  any  consideration,  there 
would  be  a  resulting  tnlst  in  the  fathier,  whereby  he'  should 
be  chargeable  to  the  daughter  for  so  much  money  {g). 


hert,  Free,  in  Cha.  64.  WUUm  ▼.  Packr 
uhi  supra.  SUmning  v.  Stylet  3  P.  Wms. 
338.  Walter  v.  Hodge,  2  Swanst  106, 
by  which  this  part  of  the  Lord  Keeper's 
opinion  seems  effectually  overruled. 

(d)  1  Cha.  Rep.  125.  1  Cha.Ca.  118. 

(e)  To  support  the  generality  of  this 
poflition,  it  must  be  assumed  that  the 
separate  maintenance  is  sufficient  for  all 
necessary  purposes ;  that  it  is  regularly 
paid;  and  the  tradesmen  with  whom 
the  wife  deals  have  notice  of  it  Holt  v. 
Brien,  4  Bam.  ft  Aid.  254.  Nurse  t. 
Craigt  2  New.  Rep.  1 52.  Todd  v.  Stokes, 
1  Salk.   116.  Hinton  v.  Hudson,  ante, 


p.  248,  note  (6). 

(/)  But  see  the  four  first  cases  dted 
in  note  (6). 

(g)  It  is  a  leading  rule  In  Courts  df 
Equity,  that  '*  he  who  bargains  in  mat* 
"  ter  of  advantage  with  a  person  placing 
**  confidence  in  him,  is  bound  to  show, 
"  that  3  reasonable  use  has  been  made 
"  of  that  confidence;"  per  Lord  Eldon, 
C.  in  Gibson  v.  Jeyes,  6  Ves.  278 ;  and 
see  ScuUhorp  v.  Burg^,  1  Ves.  Junr. 
92,  that  where  the  con^deration  of  a 
deed  is  only  five  shillings,  a  reanlting 
trust  arises  for  the  grantor. 


(  C,  374.  ) 


HicKsoM  r.  WiTHAM. — Posck.  1675. 

&  C.  1  Cha.  Ca.  248.  Rep.  temp.  Finch,  195.  2  Eq.  Ca.  Ab.  369. 

Where  a  testa-  The  Case  was :  a  man  that  had  several  creditors  makes  his 
tor  chargesiands  ^jn^  ^^d  recites,  that  for  the  payment  of  his  legacies  and 
dcbts^andiega-  d^hts  he  dcviscs  such  lands  to  his  executors,  then  he  gives 
cies,  the  legacies  800/.  to  his  wife,  and  800/.  to  his  daughter,  &c.  and  says, 
^^1a^  p?^^'  "  that  his  wiD  is,  that  these  several  sums  of  money  should  be 
debts,  if  Um  P*^^  ^^*  ^^  money  raised  upon  the  sale  of  his  land ; "  and  the 
charge  be  not  valuc  of  the  land  falling  short  of  the  debts  and  legacies,  the 
*"^f  "JLJ?-  question  was,  whether  the  debts  and  legacies  shomd  equally 
buT  wider  such  ^®  paid,  or  Whether  the  debts  should  he  first  paid  (a)  ? 

(a)  The  reader  will  observe,  that  this  and  Mar.,  c.  14.)  since  that  act,  a 
question  was  made  dgliteen  years  before  doubt  could  not  enst,  where  the  diaige 
titt  atat.  of  fisudiil«Btdavises ;  (8  Will,     is,  as  in  the  prearat  ease,  by  wiB.    Sea 
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And  it' was  h^ld  by  Finch,  Lord  Keeper,  that  in  this  case  a  provision  for 
the  debts  should  be  first  paid;  and  he  took  a  difference,  J^J^^'e  ^^ 
where  lands  were  conveyed  by  deed  in  trust  for  the  payment  j^^  nq^f- 
of  debts  and  legacies,  there  they  should  go  pari  p(iS9Uy  and  tinction  between 
should  have  proportionable  satismction,  and  the  debts  should  spe^f^^y  ^ 

1  /  i_xi-         ij  j»jx  simple  contract 

have  no. preference;  but  wher^  lands  were  devised  to  an  ex-  debts. 
ecutor  for  the  payment  of  debts  and  legacies^  this  ^hall  be 
intended  that  he  shall  have  them  as  assets;  because  the 
testator  shall  not  be  supposed,  without  express  words,  to  be 
so  unconscionable,  as  to  give  his  estate  in  legacies,  and  leave 
his  debts  unpaid.  But  if  be  devices  lands  for  the  payment 
of  leg^ies  only,  this  shall  not  be  liable  to  debts,  because  it 
was  in  the  power  of  the  testator  to  dispose  of  it  under  what 
conditipns  and  to  what  purposes  be  nleased  (A) ;  and  if  he 
would  make  so  unconscionable  a  wUl,  ne  said  he  would  not 
make  a  better  will  for  him.  And  he  agreed  farther,  that  if 
so  be  he  had  devised  that  his  legacies  should  be  first  satis- 
fied, and  that  then  the  remainder  of  the  profits  should  so 
to  the  satis£sMCtion  of  his  debts,  that  then  the  legatees  shomd 
be  served  bjsfore  the  creditors ;  but  the  naming  of  legacies 
first  (as  to  say  legacies  and  debts)  gives  no  preference :  but 
here  his  intention  being  appa^rentfy  to  provide  for  his  debts  [  ^  306  ] 
and  legades,  though  the  legacies  arp  specified,  and  his  de- 
sire that  they  should  be  satisfied,  yet  it  shall  be  intended  in 
course  of  law,  and  in  that  way  which  was  most  conscionable 
for  the  testator. 

.  But  here  he  said,  that  there  being  a  provision  for  the  pay- 
ment of  ]m  df&bts,  there  should  b^  no  difference  between 
bands  and  debt^  upon  contract  (c) ;  but  they  should  be 
equally  satisfied;  for,  being  just  debts,  there  should  not 
be  that  differenj^^e  betwixt  them  upon  a  nicety  of  law,  that 
jsome  should  have  all,  and  others  none. 

J^d  it  was  agreed  by  themaU,  that  if  a  man  devises  lands  - 
to  hia  executprs  for  the  payment  of  his  debts  and  legacies 
generally,  that  it  shall  be  assets,  and  debts  must  have  the  pre- 
ference, according  to  the  rules  of  law. 


2  Freem.  C.  54,  p.  49,  2d  edit.  C.  136, 
p.  121,  note  (4).  C.  339,  p.  270.  It  seems 
also  difficult  to  believe,  that  it  would  be 
practicable,  in  the  present  day,  to  sup- 
port the  distinction  here  taken  by  Lord 
Nottingham,  even  if  the  charge  were  by 
deed  of  trust.  The  lands  being  once 
fabjected  ((boug^  not  by  will)  to  the 
payment  of  debts  and  legacies ;  it  should 
seem  most  accordant  to  modem  princi- 
ples to  presume,  that  it  was  the  inten- 
tion these  demands  should  be  paid  ac- 
cording to  their  seve^  degrees,  and 
with  a  due  observance  of  the  usual  and 
equitable  rules  of  preference :  a  different 


intention,  however  distinctly  expressed, 
could  hardly  avail ;  the  legacies  must, 
ex  ffi  Unmm,  be  ^ven  by  will ;  to  this 
extent,  ther6fore^  the  tes^tor  must  have 
retained  a  disposing  power  over  the 
lands,  or  a  chai^  \o  arise  there<>ut, 
which,  it  is  supposed)  must  bring  the 
case  within  the  (ttirview,  and  indeed  the 
very  words  of  the  second  section  of  the 
statute  cited. 

(6)  Not  so,  of  course,  since  the  sta- 
tute of  fraud  ulent.devises. 

(c)  Kidney  v.  Coussmaker,  12  Ves. 
154: 


JBUg.  Lib,  1674.  \,fiL  J^tO,  439,  492.    On  the  aSd  of  Jauuary  this  cause  was 
set  down  to  be  heard  ;  and  on  the  18th  of  February  a  decree  was  pronounced;  but 
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execution  thereof  stayed,  on  the  petition  of  the  defendants,  who  undertook  to  pro- 
duce  precedents  of  contrary  resdlations.  On  the  11th  of  May  the  cause  was  again 
brought  on,  when  the  order  made  on  the  former  hearing  was  confirmed,  whereby 
the  will  was  established,  and  the  trusts  thereof  decreed  to  be  performed ;  and  that 
the  monies  arising  by  sale  of  the  lands,  and  the  rents  and  profits  thereof  till  sold, 
should  be  applied  in  payment  of  debts  in  the  first  place :  and  after  the  debts  were 
discharged,  in  satis&ction  of  the  legacies;  but  if  the  estate  should  not  be  enough  for 
the  full  payment  of  all  the  debts,  they  were  to  be  paid  in  equal  proportion,  and 
^thout  distittottoD. 


(  C.  376.  )  Seaman  v^  Warman. — Mich.  1675* 

S,  C^Keb.  544,  Rep.  temp.  Finch,  279.  2Ch.  Ca.  209i 

Construction  of  A  LEASE  for  100  years  was  assigned  over  by  Tho.  Warman 
a  limitation,  in  and  Julian  his  sister,  to  one  Penrose  and  Warman,  upon  this 
during  his  natu-  *^^st,  that  they  shotdd  permit  the  said  Julian  to  take  the  pro- 
rai  life,  after  fits  during  her  natural  ufe ;  and  after  her  decease,  that  then 
whose  death  the  they  shouTd  upon  reasonable  request  assign  over  all  their  right, 
direct^  toassign  title,  and  interest,  unto  the  issue  of  Julian;  and  for  defauu  of 
over  all  their  such  issue,  then  that  they  should  upon  request  assign  over 
right,  title  and  all  their  riffht,  &c,  to  Tho.  Warman,  his  executors,  &c. 
UtZ%f%Tttad  Julian  dies,  leaving  issue,  the  issue  dies;  Tho.  Warman 
A.,  and  for  de-  requests  the  trustees  to  assign  to  him,  and  they  refuse. 
4auit  of  such  The  question  was,  whether  by  this  limitation  the  issue  of 

issue  to  B.         Julian  had  the  trust  of  the  whole  term  (as  though  it  had  been 

limited  to  the  heirs  of  the  body  of  Julian)  and  then  the  re- 
mainder should  foe  void,  or  whether  the  issue  in  this  case 
should  be  intended  to  have  the  term  for  life  only,  and  so  the 
remainder  would  be  good? 

And  it  was  argued  j^ro  def*,  that  in  this  case  the  remainder 
was  void;  because  here  it  is  limited  that  the  trustees  shall 
assign  over  all  their  right,  &c.  to  the  issue;  which,  being  in 
1  RolL  612.  case  of  a  term  for  years,  shall  carry  the  whole  term;  and 
though  the  limitation  over  be  for  default  of  the  issue  of  Ju- 
lian, yet  that  is  no  more  than  what  is  in  ordinary  conveyances, 
where  the  remainder  shall  never  take  so  long  as  any  issue  of 
the  issue  be  in  being. 

And  it  was  alleged  further,  that  the  word  issuefinthiscaae, 
is  not  so  much  a  word  of  limitation,  as  a  description  of  the 
party  who  should  take  the  whole  term, 
f  ^307    ]      *  But  jFtncA,  Lord  Keeper,  seemed  strongly  to  incline  to  the 

contrary,  and  relied  much  upon  fFikCs  case  in  6  Rep',  which 
he  said  was  resolved  by  all  the  Judges  of  England;  and  the 
reason  the  Judges  went  upon  in  that  case,  seems  to  have  a 
great  influence  upon  this;  for  there  they  said,  because  it  doth 
not  plainly  appear,  that  the  intent  of  the  testator  was  to  create 
an  estate-tail,  which  must  be  by  putting  a  construction  upon 
the  words  contrary  to  thelaw(a),thereK)re  they  would  rauier 
take  his  intention  to  be  such  as  stood  with  the  law;  and  so 
here  it  doth  not  appear,  that  the  testator  intended  more  than 
an  estate  for  life  to  the  issue :  and  although  the  limitation  of 
the  trust  is,  that  they  should  assign  all  their  right,  &c.  that 

(a)   Vid.  2  Freem.  C.  84,  p.  75,  2d.  edit 
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may  be  very  well,  for  the  issue,  during  his  life,  has  uUthe  ^^>V'  272, 
right  in  the  term,  and  what  remains  is  out  a  contingency.       "**^  ^*'* 

And  he  said,  that  the  ancient  opinions  were,  that  a  term 
could  not  be  devised  for  life,  with  remainders  over,  as  Dy, 
74;  but  the  remainder  was  void;  but  the  Chancery  was  the 
occasion  that  caused  the  Judges  to  alter  then*  resolutions  y 
for  at  that  time  the  Chancery  used  to  make  the  devisee  for 
life  put  in  security  (£),  that  the  remainder-man  should  have 
it  after  his  decease;  and  thereupon  the  Judges,  to  prevent 
Chancery  suits,  held  such  a  devise  to  be  good,  as  appears 
by  Fuhvood's,  Manning's,  and  Lampetfs  cases,  in  Coke's. 
Rep.  (c).  . 

But  then  there  was  a  farther  contrivance  to  devise  a  long 
term  to  a  man  arid  the  heirs  of  his  body  in  tail,  with  remain- 
ders over,  and  these  remainders  were  always  held  to  be  naught ; 
and  that  the  first  devisee  had  the  whole  term  in  him,  to  en- 
joy or  to  dispose  of  (d);  and,  if  he  died  without  any  disposal^ 
it  should  not  go  to  the  issue,  but  to  his  executor :  and  the 
reason  why  the  Judges  would  not  permit  a  remainder  of  a 
term  after  such  a  limitation,  was,  because  if  this  had  been 
tolerated,  by  this  means  a  perpetuity  would  have  been  cre- 
ated of  a  term,  which  the  law  will  not  allow  in  case  of  an  in- 
heritance ;  and  there  would  be  no  means  to  bar  such  a  remain- 
der, were  it  good,  because  the  termor  could  not  be  a  tenant  to 
SL  praecipe  to  suffer  any  recovery.  And  as  the  Judges  con- 
demnea  such  remainders  limited  out  of  a  term,  though  it  were 
by  a  devise;  so  the  Chancery  hath  always  reftised  to  allow  of 
such  a  limitation  of  a  trust  of  a  term  (e) ;  for  although  a  term 
may  be  conveyed  in  trust  for  several  persons  successively  (/) 
for  their  Uves,  as  was  held  in  one  Opey's  case,  yet  if  it  be 
once  limited  in  trudt  in  tail,  all  remainders  over  are  void ; 
and  the  trustees  are  bound,  upon  request,  *  to  convey  over  all  [  *  308  J 
to  the  cestuy  que  trust  in  tail ;  and  if  he  dies,  the  trust  shall 
not  be  for  the  issue  in  tail,  but  for  his  executors  (jf),  come 
semble. 

And  so  he  said  here,  since  the  words  will  bear  a  construc- 
tion, whereby  the  remainder  may  stand,  as  well  as  such  a  one 
as  destroys  it,  why  should  we  not  rather  put  such  a  con- 
struction upon  them  as  preserves  the  remainder,  than  such  a 
one  as  destroys  it? 

But  the  case  was  not  determined :  but  Mr.  Justice  Rains- 
ford,  who  then  sat  with  the  Lord  Keeper,  and  the  Master  of 
the  Rolls,  were  to  be  attended  with  the  declaration  of  the 
trust,  and  to  consider  of  the  case  (A). 

(h)  Prict  ▼.  Jonn,  Toth.  122.  (/)  TheUuttm  v.   Woot^,  1  New 

(e)  4  Rep.  64.    8  Rep.  94.    10  Rep.      Rcn>.  385. 

46;  see  next  case.  (g)  WiUkmu  v.  JeJcyll,  2  Ves.  Senr. 

(d)  LyiM  ▼.  MUcheU,\  Mad.  475.  2  685. 

Freem.  C.  283,  p.  210, 2d  edit  C.  357  b,  (A)  See  the  extract  from  the  RegU- 

p.  287.  ter's  Book.     Six  years  subsequently,  in 

(f)  2  FreenL  C.  108,  p.  08,  and  refer-  the  Duke  ofNorfoUeM  case,  (the  leading 
ences,  2d  edit  case  on  the  doctrine  of  perpetuities,  re- 
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And  it  was  held,  that  if  a  lease  for  y^ars  be  made  ^hoat 
any  consideration,  there  wiU  be  a  resulting  tmst  to  the  les- 
Trust  resulting,  sor;  but  if  there  be  any  consideration,  there  can  be  no  re- 
Jnte,  c.  873.     suiting  trust. 

ported  3  Ch.  Ca.  14,  $t  teq.)  Lord  Not-  springing  trust,  a  trust  of  a  term  may  be 
dngham  exhausted  the  snbjeqt;  and  limited  in  tail,  widi  remainder  over,  pro- 
modified  the  rule  to  which  he  here  ac-  vided  such  remainder  must  necessarily 
ceded,  by  establishing,  iiponfbuiidaiians  take  effect,  if  at  all,  during  a  life  or 
wliich  have  never  since  been  shaken,  lives  in  being  at  the  creation  of  the  trust 
that  by   way  of  executory   devise  or  See,  2Freem.  c.  2l!2,  p.  166,  2d  edit. 

Reg,  Lib,  1674.  B.  foL  239,  650,  665.  On  (he  23d  of  lune  it  was  ordered  that 
the  plaintiff  should  be  at  liberty  to  use  depositions  taken  in  a  former  cause  touching 
the  matters  and  lands  in  question :  and  also  to  produce  witnesses  at  the  hearing,  to 
prove  deeds  and  copies  of  records,  leaving  the  other  side  to  their  just  exceptions. 
Oh  the  6th,  8th  and  1 3th  of  July  the  cause  was  heard  before  Lord  deeper  Finch: 
and  on  the  19th  of  July  set  down  for  a  rehearing.  By  Reg.  Lib,  1675.  B.  foL  41. 
53,  223,  we  learn,  that  on  the  6th  of  November  the  cause  vras  brought  on  before 
the  Lord  Keeper,  the  Master  of  the  Rolls,  and  Rainsford,  J.,  when  the  two  latter 
Judges  were  desired  by  the  Lord  Keeper  to  consider  the  cause  and  furnish  him  with 
their  opinions;  but  the  Master  of  the  Rolls  falUng  side,  Rainsford,  J.  alone  was  to 
give  his  opinion.  On  the  1st  of  February  following  the  cause  was  again  brought  on. 
At  the  first  hearing  Finch,  then  C.  S.  now  Lord  Chancellor,  declared  an  opinion 
that  the  last  remainder  Of  the'trust  of  the  term  under  which  the  plaintiff  claimed 
was  good :  for  that,  to  make  an  entail  by  construction,  in  order  to  destroy  a  remain- 
der, would  be  hard.  Wherefore  his  Lordship  did  decree  the  defendant  to  assign 
the  premises,  and  account  for  the  profits  thereoi^  received  by  him,  to  the  pUdntiC 
But,  now,  Rainsford,  J.  having  advised  with  others  of  the  judges,  delivered  his 
opimon,  in  writing,  as  follows : — "  I  am  of  opinion,  1st,  that,  by  the  declaration 
**  of  trust,  the  benefit  of  the  whole  term,  unexpired  at  Julian's  death,  did  attadi 
*'  and  vest  in  Eleanor  as  her  issue,  and  not  only  an  estate  for  life;  and  that  upon  the 
«  death  of  Eleanor  the  whole  remainder  of  the  term  ought  to  go  to  her  administra- 
''  tor.  My  reason  is,  because,  by  the  express  declaration  of  trust,  it  is  directed 
**  that  the  trustees  shall  assign  all  their  right  and  title  in  the  lands  in  questioo  to 
**  .the  issue  of  Julian ;  and  if  the  trust  had  been  executed  to  Eleanor  in  her  lifetime, 
*'  according  to  the  declaration  of  trast,  the  whole  residue  of  the  term  would  have 
**  been  assigned  to  her ;  and  therefore,  being  vested  in  her,  ought  to  go  to  her  ad- 
'*  ministrator.  2dly,  I  am  of  opinion,  that  tlie  limitation  Of  thf  trust  Over  to  Robert 
**  and  George  Warman  is  void  in  law ;  in  regard  it  is  not  to  take  effect  but  for  want 
"  of  issue  of  Julian  ;  and  this,  in  suppoation  of  law,  is  a  perpetual  limitation.  And 
'*  I  think  WUd*s  case  makes  not  against  me;  there,  the  word  c)Mren  was  taken 
"  to  be  a  word  of  purchase;  but  had  the  word  been  istue,  as  in  oar  case,  I  'think 
"  it  would  have  been  construed  to  be  a  word  of  limitation,  and  not  a  word  of  pur« 
**  chase:  it  being  very  lately  so  resolved,  in  the  Exchequer  Clvtmber;  and  a  judg- 
*'  ment  reversed  given  to  the  contrary  in  B.  R.  upon  the  Authority  of  WUePs  case. 
*'  And,  in  our  case,  to  make  good  the  limitation  to  the  Warmans,  there  most 
"  be  a  strained  construction  in  these  two  particulars,  first,  of  the  estate  to  the 
**  issue  of  Julian,  viz,  that  it  should  be  only  for  life;  which  is  contrary  to  the  trust 
**  declared:,  secondly,  bf  the  limitation  over  to  the  Wailnans,  vix,  that  it  sAiould 
'*  take  effect,  not,  as  the  trust  directs,  for  want  of  issue  of  Julian  in  general,  (ac- 
"  cording  to  the  extensiveness^of  the  word  issue  in  the  constiliction  of  law,)  but 
"  only  after  Eleanor's  death.  In  the  last  place,  if  the  limitations  to  the  issue  of 
"  Julian  had  been,  in  express  words,  for  life  of  the  issue;  yet  the  limitations  oter 
*'  to  the  Warmans  wouki  be  void  notwithstanding;  ^ng,  by  tiie  trust,  to  take  ef- 
"  iSsct  for  want  of  issue  of  Julian  in  general:  for  I  find,  in  a  case  in  this  Court,  be- 
"  tween  P^arce  and  Reeve,  22d  Feb.  13  Car.^,  the  very  point  to  be  so  determined, 
**  by  the  opinion  of  three  learned  judges."  The  Lord  Chancellor  declared  he  had 
considered  Utte  above  opinion,  and  the  reasons  on  which  it  was  founded,  and,  upon 
the  whole  matter,  was  fully  satisfied,  that  the  limitation  in  trust  fo  the  plaintiff's 
^ther  is.  void:  and  that  the  residue  of  the  whole  term,  unexpired  at  J^dlan's  death, 
did  attach  and  vest  in  Eleanor,  and  upon  Eleanor's  death  intestatcoughtto  go  to  her 
adminstrator:  for  his  Lordship  said,  he  perceived  by  the  certificate  ^Rainsford,  1. 
that  the  resolution  in  WHd't  case  (on  which  his  Lordship  wholly  grounded  hb 
former  opinion,)  would  not  hold,  if  the  iwords  tiiere  had  been  Iwiie  instead  of 
ekildnnf  therefore,  his  Lordship  laid  aside  his  former  opinion  dellvfered  kk 
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cause}  and  did  diicharge  the  decnee  therejj^or^  piroAomnoodj  and  did  order  ib^ 
plaindiTs  bill  to  be  dismissed. 

Smith  v.  Ashton. — Mich.  1675,  (  C  377.  ) 

S.  vC  Bepu  ^ein;}.  Finch,  273.  1  Cha.  Ca.  26a.  il  Kd>.  6il.  3  SaUc  277.  }  £q.  Ca. 

Ab.  345. 

A.  MAKES  a  voluntary  coayeyaAee  to  the  use  of  himseif  for  HowfaraCourt 
life,  &c.  reserving  a  power  to  make  a  disposal  of  any  part  of  °?  Equity  n»y 
it  by  writing  under  his  hand  and  seal;  and  then  he  makes  a  immateriaTdr- 
disposal  by  will  without  putting  to  his  seal.  cumstances,  in 

The  question  was,  whether  this  were  a  good  execution  of  ^^  execution  of 
his  power?  And  Finch,  Lord  Keeper,  gave  his  opinion,  so-  *  ^^^^' 
lemnly,  that  it  was  (a).    And  he  cited  a(l)  case  in  Lord  Els-  (i)  Note, That  at 
mere's  time,  where  a  man  had  a  feofiment  to  the  use  of  him-  thu  time  Mild- 
self  for  life,  with  a  power  to  make  leases,  &c.     And  in  the  T^'L^l'J^ 
cLeed  there  was  a  covenant,  that  if  livery  were  not  made,  he  solved. 
would  stand  seised  to  the  uses  aforesaid ;  afterwards  he  makes 
leases,  and  dies  without  making  any  Uvery ;  and  the  question 
was,  whether  or  no  these  leases  should  stand  good  or  not? 
And  it  was  held  that  they  should  stand  good  (fi)  by  virtue  of 
the  power ;  for  although  the  power  could  not  be  executed  and 
stand  good  out  of  those  uses  raised  by  virtue  of  the  covenant 
to  stand  seised,  according  to  Mildmay^s  case ;  neither  could 
they  be  executed  by  the  feoffment,  no  hvery  beingmade ;  yet, 
because  it  was  clear  that  such  a  power  was  intended  to  the 
party,  though  there  were  a  defect  in  the  execution  of  the  es- 
tate, this  shall  not  invalidate  the  estates  raised  out  of  the 
power;  and  so  he  said  another  case  had  been  ruled  since  that, 
between TAe  Countess  of  Oxford{c)  and  TheLady  Bruce,  where 
the  jointure  of  the  Coun*tess  of  Oxford  was  governed  by  a  [    *  309    J 
power  which  was  raised  out  of  an  estate  that  was  not  well  ex- 
ecuted ;  and  yet  ruled  to  be  good  enough :  and  he  said,  there 
was  no  reason  that  there  should  be  so  strict  a  construction 
of  powers  where  the  owner  of  the  land  (d)  creates  to  himself 
a  particular  estate,  with  apower  under  certain  circumstances; 
for  the  design  of  those  circumstances  (as  writing  under  hand 
and  seal,  and  with  two  witnesses.  (^),  &c.)  is  but  to  prevent 
the  coimterfeiting  of  the  executing  or  revoking  of  the  pow- 
er ;  but  whcnre  it  doth  appear,  tiiat  it  was  intended  die  per- 
son should  have  such  a  power,  and  that  estates  are  made  by 
him  in  pursuance  of  that  power,  the  Court  of  Chancery  win 
not  be  strict  in  all  the  circumstances  of  executing  of  it  (/) ; 
and  he  said,  d^  resolution  in  Whxtloclis  case,  6  Co.  (where 
an  estate  is  made  i<x  ninety-nine  years,  if  three  lives  lived  so 

(a)  Baih  and  Montague* t  case,  3  Ch.  owner  of  the  fee,  having  to  direet  a 

Ca.  106.  tendency  to  introduce  different  deciiions 

(Jb)  Burgh  v.  Burgh,  Rep.  temp.  Finch,  upon  the  same  words,  is  said  to  he  ooBOr 

89.  pletely  exploded  at  the  present   day. 

(c)  T^th.  132.  See  Sugd.  on  Pow.  564,  3d  edit 

\d)  But  this  distinction  between  pow-  (e)  Sergitvn  v,  SetUy,  2  Atk.  415. 

ers  given  to  a  stranger  having  a  particu-  (/)  Holmes  v.  CoghUlj  12  Vcs.  216. 
lar  estate,  and  those  reserve  by  the 
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long5  in  pursuance  of  a  power  to  make  leases  for  three  lives) 
may  be  laughed  at ;  and  therefore  although  tsquiiets  sequitur 
legem  generally,  yet  sometimes  lex  sequitur  csquitatem;  and 
the  Judges  of  late  have  Inade  larger  constructions  of  power 
as  appears  in  Cumberfords  case,  2Rol.  9Gi\  and  tVaJce- 
man  and  WoJcefs  case  lie  cited  as  resolved ;  but  note^  that 
it  was  then  depending.    Fide,  past^  Case  546. 

Note;  That  if  an  estate  for  life  had  been  limited  to  a 
stranger  with  such  a  power,  this  disposal  by  will  without  seal 
would  have  been  no  good  execution  in  Equity,  comefidt  te- 
Tms  per  Lord  Keeper,  came  Bellwood  dit  amoy. 

Beg,  Lib.  1675.  B.  /oZ.  169.  The  caiue  wai  fint  heard  on  the  7th  of  July ; 
when  it  appeared  that  Ralph  Aeihton,  deceased,  did  in  1665  prepare  notes  in  writ- 
ing by  him  signed,  which  he  declared  should  he  the  effect  of  his  last  will ;  and 
which  he  fiirdber  declared  were  instructions  for  counsel  to  draw  his  last  will  by,  in 
form  and  methodi  which  said  writing  was  drawn  and  engrossed  by  the  directions  of 
the  said  Ralph  Ashton,  though  he  died  before  it  was  methodically  drawn  into  a 
will,  or  before  he  sealed  such  will ;  so  that  it  had  not  the  formality  of  a  legal  charge 
or  settlement,  and  \aS  power  was  not  exactly  and  literally  pursued,  which  by  his 
sadden  death  was  prcTented.  The  Court  ordered  the  plaintiff  to  proceed  to  a  trial 
at  law,  upon  an  issue,  in  order  to  have  the  opmion  of  a  jury  whether  the  said  notes 
and  instructions  were  to  be  taken  as  part  of  the  will  of  the  said  Ralph  Ashion; 
and  such  trial  having  been  duly  had,  against  which  no  exceptions  were  taken  by 
either  side,  and  the  jury  having  found  that  the  said  notes  and  instructions  were  part 
of  the  last  will  and  testament  of  the  said  Ralph  Ashton ;  the  cause  was,  on  the  18di 
of  November,  again  brought  on,  upon  the  equity  reserved;  and  on  the  15th  of 
November  the  Lord  Keeper  declared,  that,  the  verdict  having  found  as  aforesaid, 
he  conceived  that  there  was  a  good  execution  of  the  power  in  eqfiity ;  notwith- 
standing the  circumstance  of  a  seal  being  put  thereto  was  wanting;  and  that  tiie 
said  notes  and  instructions  were  a  clear  indication  of  the  intent  to  execute.  And 
his  Lordship  decreed  accordingly ;  but  without  giving  costs  on  either  side. 


(  C.  378.  )  Mrs.  Brisco  v.  The  Lady  Banbury. 

S.  C,  1  Cha.  Ca.  287,  and  2  Freem.  C.  8,  p.  8,  both  reports  embradng  other  points. 

Construction  of  The  Lord  Banbury  makes  a  settlement  upon  the  marriage 
a  marriage  set-    of  his  first  wife,  to  the  use  of  himself  for  life,  then  to  his  wue 

uMoTAe^setUor  ^^^  ^^^>  ^'^^  *^  ^^  i&svLe  male;  and  for  default  of  such  issue, 
for  life,  then  to  to  trustees  for  99  years,  for  the  raisinff  of  portions  for  daugh- 
w«  wife  for  ufe,  ters  by  sale,  demise,  or  perception  of  the  profits,  fitc. 
STi^sto^mS^  1*^  0*^*^-  Whether  the  trustees,  afker  the  death  of  the 
andforde&uit(^  Lady  Banbury  without  issue  male,  living  the  lord,  might  sell 
such  issiw,  to  this  term  for  raising  the  portions  ?  And  Finch^  Chancellor,  held, 
mm^onierto  ^^*  *^^y  ^ould  not;  and  so  he  said  it  had  been  resolved  in 
raise'  portions  the  Lord  Bfidgemoiris  time,  in  one  Samuel  Codringtan's  case, 
for  daughters  by  because  the  sdfe  of  a  reversion  would  be  at  so  small  a  rate, 

peroeptionTf  ^  *^^*  *^®  ^^^^  ^y  ^^*^  means  would  be  prejudiced  much  in  his 
profits.  inheritance  (6^. 

I   *310    1     .*  ^^  Q^^^^*  Whether,  after  the  death  of  the  lord  aiid  lady 
*■  ^  without  issue  [male],  the  daughters  should  have  interest  for 

their  portions  from  ihe  time  of  their  death,  if  the  portions 

were  not  presently  raised  ? 

(a)  See  2  Freem.  C.  332,  p.  263,  note  (5);  and  C.  340,  p.  271,  2d  edit. 
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And  he  held  they  should  (A) ;  and  though  the  trustees  should 
be  allowed  convenient  time  for  the  raising  the  money ,  yet 
when  it  was  raised,  the  daughters  should  have  interest  from 
the  time  of  the  death  of  the  survivor,  without  issue  male. 

3.  It  was  held  .in  this  case,  that,  if  the  revenue  of  the  land 
were  so  small  that  this  portion  would  be  long  a  raising  by 
the  rents  and  profits  of  it,  the  daughters  might  exhibit  meir 
bill  in  this  court,  and  compel  the  trustees  to  a  sale,  but  then 
the  heir  in  remainder  must  be  made  a  party;  because,  if  he 
will  pay  the  money,  this  Court  will  not  decree  a  sale  to  the 
prejudice  of  his  inheritance,  without  his  default  (e). 

4.  Sir  WiUiam  Jcnes  held,  that  if  in  this  case  the  trustees, 
before  the  birth  of  any  daughter,  did  join  with  the  Lord  Ban- 
bury in  mortgaging  part  of  the  lands  so  settled  for  raising  of 
portions,  this  was  no  breach  of  trust  before  the  birth  of  any 
daughter. 

But  in  that  point  his  Lordship  deHvered  no  opinion  (cQ. 

(()  2  FreeiiL  C»  S61»  p.  292,  note  2,  (<2)  "  It  it  one  thing  to  say,  the  tnif- 

2d  edit.  tee  would  have  been  well  warranted  in 

(c)  Wherever  the  interestB  of  an  heir  not  acceding  to  the  act;  and  another, 

at  law  are  implicated;  the  Court  is  un-  that  he  did  wrong  by  acceding;"  p§r 

willing  to  take  any  step  in  a  cause  in  his  Lord  Bldon,  C.  in  Parkes  ▼.  f^iie,  11 

absence.  Jnon,  1  Ves.  Junr.  29.    Gro-  Ves.  223,  and  in  Moody  ▼.  WarUers,  16 

ham  ▼.  Graham,  ibid.  276.  Ves.  808. 

Reg.  Lib.  1675.  K,JoL  202,  795.  R.  £.  1676.  iLjoL  45,  for  extracts  from  which, 
see  2  Fr«em.  C.  8,  p.  8,  2d  edit  where  another  hearing  of  this  cause  is  reported. 

-^^^ — .  (C.3790 

Father  tenant  for  life>  remainder  to  the  son  in  tail,  remiun-  Bflfect  of  a 
der  to  the  right  heurs  of  the  son;  the  son,  in  the  lifetime  of  J^^?^^ 
the  father,  makes  a  lease  for  years,  and  then  suffers  a  com*  by  a 'tenantra 
mon  recovery,  and  then  dies  without  issue :  in  this  case  these  ^  ^n  remain- 
points  were  held  clearly,  ^Sid^totohS 

L  That  when  the  son  makes  a  lease  for  years,  this  oper-  own  right  heirs, 
ates  as  well  out  of  his  remainder  in  fee,  as  out  of  his  estate-  ^i^n  he  after- 
tail;  so  that  when  he  dies  without  issue,  this  is  a  good  lease  ^^  ""^^ 
against  the  heir  in  fee;  unless  the  issue  of  tenant  m  tail  had  dUes^v^iont 
entered  and  avoided  it  (a).  issue. 

2«  When  tenant  in  tail  makes  a  lease  for  years,  and  then 
suffers  a  recovery,  this  works  by  way  of  corroboration  upon 
the  lease,  and  makes  that  good  (6). 

It  was  held  in  the  same  case,  that  if  a  man,  who  hath  an 
incumbrance  upon  an  estate,  encourages  a  purchaser,  and 
conceals  his  incumbrance,  that  it  shall  be  set  aside  as  frau- 
dulent (c). 

(a)  Symondt  v.  Cudmore,  4  Mod.  5.  1  2  Freem.  C.  84,  p.  77,  note- 12,  2d  edit 
Salk.  838.  Carth.  248.  (e)  Evans  ▼.  BiekneU,  6  Ves.  182.  Ex 

(^)  Beiuan  ▼.  Hudioih  pott,  p.  862.     parte  Kerr,  SVes.  ft  Bea.  111. 
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(  C.  380.  ) 

Plea  of  the  Statut£  of  UndtatioiiB  beiBg  pleadedL  to  be  nuMle  34  Jac.  warn 
Statute  of  Limi-  held  to  be  naiigkt;  but  in  another  case^  it  being  ^pleaded  to 
tatioDs.  i)e  mBde  in  the  one  and  twentiedi  year  .of  die  reign  of  King 

James  over  £nglaad,  Scotlazid^  Sec,,  was  held  good  enough ; 
they  would  not  take  notice  what  year  of  his  reign  over  Scot- 
land it  was,  it  being  right  fisr  England.  But  it  was  agreed, 
ihat  ilieugh  this  is  an  act  that  the  Judges  shall  take  notice 
of  (a),  being  geneisl,  yet  if  the  party  takes  upon  him  to  plead 
it  speciaUy^  and  mistakes,  it  is  fatal  to  him. 

(a)  Though  die  statute  itself  k  usually  plea  eonsuts  in  the  arerment  of  matter 
set  forth  in  the  plea;  yet  that,  perhaps^  necessary  to  bang  iht  ease  within  the 
is  unnecessary:    the  substance  of  die     statute.  Mitf.  210. 

(  C.  381. )  Giffard's  Case. 

A  purchaser     UpoN  a  demurrer  to  a  scVfa'  bill  to  have  execution  of  a  de- 
without  notice    cree,the  defendant  pleaded^  that  be  was  a  purchaser  without 
wWch^^not    *^y  notice  of  the  decree;  and  that  a  fine  with  proclamations 
been  executedi    was  levied^  and  five  years  passed  without  claim  (a). 
may  plead  a  fine      Xhe  question  was»  whether  a  fine  with  proclamations,  and 
^bi'^of  S    aouKjlaim  for  five  years,  should  bar  this  decree ? 
tardUy  asserted       And  Ptfich,  Lord  Keeper,  seemed  to  incline  that  it  should, 
rights  under      and  citcd  a  case  adjudged  by  the  Lord  Chief  Baron  jEToie, 
such  decree.       between  Mr.  Anshw  and  Sir  Nicholas  StortoHy  that  a  trust 
should  be  barred  by  fine  and  five  years  non-claim ;  and  that 
the  entry  of  the  cesttii  que  trust  in  the  five  years  woidd  not 
Cro.  Car.  110.    hinder,  but  he  must  hnngbis  subpcena{b)'y  and  he  cited  a 
judgment  in  the  Common  Pleas,  where  a  fine  executory  was 
levi^,  and  afterwards  another  fine  widi  proclamations  was 
levied  of  the  same  lands,  and  five  years  passed;  and  thep  a 
Sfd'fa'  being  brou^t  to  have  execution  of  the  first  fine,  it 
was  held  jthat  this  Soi'fd'  was  barred. 

And  they  all  seemed  to  hold,  that  any  judgment  for  the 
land  would  be  barred  by  a  fine  and  non-claim. 

But  a  judgment  in  debt  is  not  barred  by  a  fine,bttt  tliat  the 
party  may  have  execution  when  he  plea6eth(c) ;  but  the  rea- 
son of  that  is,  because  that  is  merdy  collateral  to  the  land; 
and  if  the  party  releaseth  all  his  right  to  the  land,  yet  he  may 
sue  forth  execution,  but  if  he  releaseth  all  d^nands,  he  can- 
not, for  the  e&ecution  is  a  kind  of  demand. 
The  Attorney-General  alleged,  that  a  use  at  common  law 
[  *  8 12  ]  vv^ould  not  be  barred  by  a  fine  of  the  land.  But  die  *  Lord 
Keeper  held,  though  the  kAA  opinions  were  ao,  yet  the  latt^ 
opinions  were  contrary  {d), 

(a)  Plea  of  conveyance,  fine,  andnon-  also,  2  Freem.  C.  237,  p.  177,  note  4, 

claim,  is  not  open  to  the  charge  of  mul-  Sd  edit. 

dfiiriousness,  as  amounting  only  to  the  (b)  Boveyy.  Smithy  3Cha.Ca.  1S6. 

single  point  of  »  plea  of  title.  Dolde  v.  2<Rreein,.C.  18,  p.  M.  C.  SO,  p.  69. 

Cridland,  2  Br.  275.     See,  however,  the  (r)  See  CUffird  v.  Jthletf,  1  Cha.  Ca. 

reasons  which  render  it  imprudent  to  268. 

plead  all  these  several  matters,  where  one  (d)  BeUew,  c  146,  p.    3S.  March's 

of  them  would  be  a  bar;  Mitf.  238 ;  see,  N.  C.  p.  140. 
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-  Th^  idl  lieM>  tbitt  a  fine  of  the  land  doth  not  bar  a  rant  (e) 
kmikig  out  of  theland>  but  whereveir  theland  goetb,  it  goeth 
dotb^  with  ^e  charge  of  the  rent ;  and  that  no  way  die* 
turbs  the  possession  of  the  land^  and  so  is  consistent  widi  tiie 
fine. 

In  tbe  principal  ca&^  he  seemed  to  hold^  that  a  decree  fbr 
the  land  wai^  barred  (/);  but  be  said^  he  wcidd  consult  with 
the  Judgel»>  and  hear  the  case  argued. 
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(e)  Safyn  v.  Adams,  Cro.  Jac.  60. 

(/)  See  the  case  of  Salisbury  v.  Bagot, 
as  given  from  Lord  Ndttingham's  MSS. 
ilk  Appendhr  to  SSwanst  610,  that  '<a 
''fine  doth  bar  a  tninty^or  any  other 
"  right  in  equity;"  and,  still  more  ex- 
pressly in  point,  Worsley  y.  Earl  qf 
S^iarbonmghy  3  A^.  802,  that  **  there  n 
'*  no  such  doctrine  in  the  Court  of  Chan- 
"  eery,  that  a  decree  made  there  shall 
'*  be  an  implied  notice  to  a  purchaser, 
''•after  the  cause  is  ended;  but  it  is  the 
*'  pendency  of  the  suit  that  creates  the 
"  notice:  where  it  b  only  a  decree  to 
"  account,  and  not  such  a  one  as  puts  a 
*^  oondosion  to  the  matters  in  question. 


"  that  is  still  sui^  a  smt  as  does  affect 
«  people  with  notice  of  w1iat  is  doing.^ 
llie  case  of  Self  v.  Madox,  1  Vem.  459, 
which,  at  first  sight,  aeens  cratrary, 
may  be  distinguished :  there,  though  « 
decree  was  made  not  merely  for  an  ac- 
count, but  ascertaining  the  right  of  tbe 
pbimtifl^  still  an  option  was  left  to  the 
defendant,  as  to  which  of  two  very  dia- 
tinct  modes  of  satisfaction  should  be  pur- 
sued :  a  further  application  to  the  Court 
must  therefore  liave  been  ctinttrnpUtted 
as  probable,  at  least;  anditmay>  iairfy, 
be  considered  as  a  case  of  Us  pendens  f 
not  as  a  cause  ended. 


JUg,  Lib.  1675.  A^fil,  50,  95,  328,  566,  there -were  several  defendantSi  wfaofput 
in  several  pleas  and  demurrers :  on  the  I7th  of  February  a  case  was  ordered  to  be 
stated,  upon  the  bill  and  the  several  defences ;  but  the  parties  cduld  not  agree  as  to 
the -framing  the  case,  and  the  cause  was  set  down  for  judgment,  -Mthtnft  any  caae 
being  drawn  up;  on  the  25th  of  Pebruary  the  several »pleas  weie  allowed;  but  the 
plaintiff  to  be  at  liberty  to  reply ;  and  the  defendants  were  to4et  flie  plaltodffs  have 
copies  of  the  fines' pleaded  by  die  several  defendants. 

-^♦^ —  (  C.  382.  ) 

Finch  seemed  to  hold^  that  an  appeal  .would  Be  from  the    prom  what 
liordMayor^sCourtinto-Chanceryyas  it  doth  from  the  Grand  courts  an  appeal 
Sessions  faiWale^  (a);  but  itwillnotout  of  the  Exchequer  (A),  to  Chancery  Ues. 
because  the  plaintiff  there  comes  by  privilege,  as  the  debtor 
to  the  King;  and  aH  the  Courts  in  Westminster  HaD  are 
upon  a  levd,  and  of  equal  antiquity. 

(a)  Addison  v.  Hindmarik,  1  Vem.  to  1  DougL  6. 
44S.   PorHngton  v.  Tarbock,  ibid,  177.  (5)  O^  v.  BuHteky,  lCidgway*B  Ok 

2  Freem.  C.  217,  p.  169;  but  see  Mitf.  temp,  Hardw.  264. 
123,  and  Oalbraith  v.  Neville,  in  note 

Corderoy's  Case. — Mich,  1675,  (CJ.flSS.  ) 

S,  C.  Rep.  temp,  Fmdi,  235. 

OraiDEROY  was  indebted  tolSpellman,  aiid  gave  him  a  note    Towhat  extent 
for  it  under  his  hand  to  pay  it  to  him  or  his  assigns;  Spell-  the  Court  of 
man  was  indebted  to  HyndeanldCarpentery  Spellman  assigns  ^^^l^^^''^ 
this  note  toHynde,  and  Hynde  shews  Corderoy  the  note,  and  practice  of 
he  accepts  it,  and  promises  payment  of  it ;  afterwards  Carpen-  fo^ign  atta^h- 
ter  comes  and  asks  him  whether  he  owes  Spellman  ao  much  "!!!^'^^rTf*" 

1  n  •  -i-ii*  A    r^  1  sory  notes  as- 

money;  he  confesses  it,  and  by  his  consent,  Carpenter,  bgr  a  signabie  for 
foreign  attachment,  attaches  the  money  in  his  hand;  and  consideration. 
Corderoy  exhibiting  his  ^bill  here,  tiiat  he  might  not  ^y  ^the 
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money  twice,  and  bringing  the  money  into  Court,  the  ques- 
tion was,  who  should  be  preferred,  because  he  had  promised 
Hynde  the  payment  of  the  money  before  it  was  attached  in 
his  hands? 

And  by  Finch,  L.  K.  Hynde  shall  have  the  money ;  because 
although  such  a  note  is  not  assignable  in  law,  yet  it  is  in 
equity,  when  there  is  a  valuable  consideration  (a) ;  and  Cor- 
deroy  by  his  promise  became  debtor  in  Eqinty  to  Hynde ;  and 
then  altnough  the  foreimi  attachment  after  lays  hold  of  it  in 
his  hands,  yet  this  shiul  not  defeat  Hynde ;  for  the  custom 
of  foreign  attachments  shall  receive  no  countenance  in  this 
Court  any  farther  than  the  custom  carries  them ;  for  it  is  a 
custom  that  would  be  void  (b)  if  it  were  not  confirmed  by  act 
of  parliament. 

[    ^313    ]     *  But  because  Corderoy  had  suffered  this  foreign  attachment 

to  proceed  against  him,  without  seeking  relief  upon  his  en- 
gagement to  pay  the  money  to  Hynde,  the  Court  left  Car- 
penter at  Uberty  to  proceed  against  Corderoy  upon  the  for- 
eign attachment,  so  that  by  his  own  contrivance  he  was  dou- 
bly charged. 

And  it  was  said  by  King,  that  this  promising  payment  up- 
on a  note  of  the  debtor's  assigned  over,  is  not  uke  accepting 
a  bill  of  exchange ;  for  though  no  action  of  debt,  or  indebita- 
tus assumpsit,  will  lie  upon  a  bill  of  exchange  accepted,  yet 
an  action  upon  the  case  declaring  per  consuetudinem  merca- 

f^ifS  ^%n*  torum  per  quam  onerabilis  existit,  lies  weD  enough;  and  so 
^^'  ^^'  it  waa  said  by  T\visden  in  B.  R,  Mch.  Term.  1676. 

(d)  Jones  ▼.  Roe,  S  T.  R.  94.  local  usages  are  to  be  supported.  Kni^ 

(b)  See,  as  to  the  principle  upon  which     y.  Haisey,  2  Bos.  &  PulL  191. 

Reg,  Lib.  1675.  h»fii!L  154.  The  decree,  made  27th  of  November,  was  that  the 
money  should  be  paid  out  of  Court  to  the  defendant  Hynde;  and  that,  as  against 
him,  Uie  bill  be  dismissed  with  costs.  The  defendant.  Carpenter,  to  take  his  remedy 
against  Corderoy  for  the  sum  recorered  in  the  $heriff*s-court:  but  the  said  Car- 
penter was  to  assign  the  benefit  of  a  Judgment  he  had  obtained  as  against  Spellman, 
to  a  clerk  in  Court,  in  trust  for  Corderoy,  so  far  as  to  reimbursehim  what  he  should 
pay  under  the  foreign  attachment;  and  upon  Carpenter's  making  such  assignment, 
the  bill  as  against  him  to  be  dismissed,  and  Carpenter's  costs  of  that  suit  wherein 
Corderoy  b  plaintiff  to  be  paid  him  by  Corderoy. 

(C.884.)  ^ 

Occupancy  A  MAN,  that  had  TOtten  into  an  estate  as  occupant,  sued  for 
idthout  equit-  xh.e  conveyances  that  did  belong  to  the  estate,  but  by  Finch, 
aided.  ^  ^^       ^®  ^sSl  have  no  aid  of  this  Court  to  confirm  his  title ;  and 

although  it  be  a  title  in' law,  yet  it  is  intended  to  be  remedi- 
ed by  parliament  (a). 

(a)  See,  sUt  29  Cha.  2,  c.  8,  s.  12.  14  Geo.  2,  c  20,  s.  9. 

(  C.386.  )  ^  ♦^- 

Rules  as  to      B.  IS  made  executor  for  ten  years,  and  afterward  C.  is  to  be 

probate  of  wills,  executor;  B.  proves  the  will,  and  then  the  ten  years  expire ; 

the  question  was,  whether  C.  ought  to  prove  the  will  again, 

or  wnether  he  might  administer  without  any  probate?  And  it 
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was  held  by  Finch^  that  the  probate  of  the  will  by  B.  should 
not  determine  the  election  ot  C, ;  but  that  he  mij^ht  be  at  li- 
berty to  take  the  executorship  upon  him^  or  remse  it;  but, 
if  he  pleased,  he  might  administer  without  any  farther  pro- 
bate (a). 

(a)  Wentw.  Off.  of  Ex.  13.  3  Bac  Ab.  30. 

— ^ (  C.  386.  ) 

It  was  said  by  Finch,  that  though  an  executor  of  an  execu-   What  parties 
tor  should  not  be  charged  at  law  (a)  for  a  devastavit  by  the  ^JIlS/*  ^^" 
first  executor,  yet  in  equity  here  he  should  be  charged. 

(a)  But  the  law  has  been  altered  in  this  respect  by  stat  4  &  5  W.  &  M.  c.  24,  s. 
13.  Po9t,  p.  392,  C.  506. 


[     314     ] 
REG*  DE  INFER*  JURISDICT. 

(C.387.) 


The  matter  alleged  for  damage  ought  to  be  within  the  juris-    ^{oikinB  shan 

-diction.      CrO.  Car.  570  {a).  be  intended  ov/ 

Nothing  shall  be  intended  out  of  the  jurisdiction  of  a  su-  o/tl»«  junsdic- 
perior  Court  but  that  which  doth  specially  appear.  rfor  otiwl^ot' 

And  nothing  shall  be  intended  in  the  jurisdiction  of  an  in-  loj^Amthatof  an 
ferior  Court  but  what  is  specially  alleged.  inferior  court, 

unless  it  spedal- 

(a)  t.  «.  if  the  special  damage  be  es-     DaoU,  1  Salk.  404.  2  Ld.  Ray.  795.  1  ^y  ^Plf*l'  /^"^' 

to  the  cause  of  action.  SUmman  v.      Saund.  74,  note  (1)  by  Serjeant  WiUms.  P*  ^^^*  f/'r 

^  '    '      '  Ray.  1310-1. 


JUDGMENTS  REVERSED,  AND  JUSTIFICATION 
BY  PROCESS  IN  INFERIOR  COURTS. 

Vide  Erroneous  Entries^  p.  281  # 


Bennet  v.  Evans.— TWn.  1673.  B.  R.  (  C.388.  )  - 

^  .1  .1^  n  ^       -i      ^        .x^         1  Rol.  800, 801. 

Error  upon  a  judgment  in  the  Court  of  Dorchester,  these 

things  were  afleged,  ^  ,,„^  ^^ 

1.  It  was  alleged,  that  the  first  pro.cess  was  a  Capias,  issue  out  of  an 
whereas  it  ought  to  have  been  a  sununons.     But  Hale,  C.  J.  inferior  court 
^aid,  rely  not  upon  that,  if  it  be  alleged  to  be  secundum  J^^J^y  c^tom. 
consuetudinem.  cont.  i  Roi.  Ab. 

2.  At  the  venire  fd  the  record  was  prceceptum  fuit;  5<53.  Aecpost^ 
which  the  Court  said  was  bad  (a).  L"%565. 

3.  It  was  prceceptumfiiit  to  the  officer  vivd  voce,  who  re-   Entry  of  a  re- 
turned the  panel  annexed  to  the  precept;  whereas  that  was  *«"™  ^  *  ^^ 
impossible^  (per  Hale),  unless  he  sew  it  to  his  lips.  ^ef^iS^'c. 

4.  It  wsLspermos  Veritas  melius  scire  poterit,  whereas  it  21. 1'lvnis.  17-8. 
should  be  sciri{D) ;  and  though  jthere  be  no  such  Latin  word,  r  *  315  1 
jet  it  is  ^  so  in  the  register,  and  in  the  statute  of  27  Eliz.  6. 

which  raises  the  estates  of  jurjrmen  from  40^.  to  4/.  1  Rolle, 
803;  and  so  it  was  held  to  be  ertor.  Mich.  1676.  B.  R. 

(a)  Fid.  ante,  C.  323.  (h)  Ante,  p.  104. 
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Semb.  a  special  &*  PcT  Tivtsdm : — ^Although  he  doth  aHege,  that  a  Ckqrias 
custom  must  be  was  sued  out  secundum  consuetudinem  Curue^  yet  being  he 
■^^^^.  V  hath  not  said  a  tempore  metgus  eonirarmm  bominis  memxh 
*^^      ^  ^  >  ria,  Sfc.  it  is  bad. 

(c)  Fid,  post,  C.  393.    2  Lutw.  1188-9.  1  Salk.  365.    Post,  p.  459. 

(  C.  389.  )  Delbridge  v»  Pentyer. 

Smb.  thf  style  It  is  said  in  the  record,  "  at  the  Court  of  the  King/'  held, 
wiirt mSrtshew  ^^'  ^^  ^*  ^^  ®*y  ^'^^ letters  patent/'  nor  '^byprescrip- 

its  authority.        tion"  (a). 

(a)  Tomkins's  cas^  post,  p.  322.  Cro.  Dig.  Courts.  P.  6.     If  the  authority  be 

Jac.   184,  493.  R.  v.  Giibert,   1  Salk.  by  letters  patent,  no  profert  is  neces- 

200.  MicJieUon  v,  Cmosey,  6  Mod.  72.  sary.     TitUy  v.   Foxall,   Willes,  '688. 

Mormia  t.  Sloper,  Willes,  37.    Com.  Fide  1  Sid.  311. 

(  C  390.  )  Cleming  v.  Fudge. 

S,  a  pott,  p.  313. 

Ante,  c.  822  b,  In  the  Venire  fa^  it  was  prtBceptum  est,  d^e.  and  doth  not  say 

1  Liu.  Ab.  721.  per  Curiam.     Vide  post.  Case  395. 

(  C.  391. )  Harland  v.  Coc&e. — C.  B. 

Ob  the  fiwm  of  Assault  and  battery.     The  defendant  justified,  by  reason 

pleading  «}ast>-  q{  ^  procesB  issued  out  of  a  Court  in  Lancaster,  called  the 

^t^fSr  county  court,  &c.  ,         .    . 

county  court  of       Exceptions  taken  to  the  dgfeiida«it*s  plea  by  Serjeant  Jones. 

Lancaster.  J ,  Jt  is  alleged,  that  the  Court  was  held  coram  vice  comite, 

and  a  County  Court  ou  ght  to  be  hdd  coram  sectatorilms,  far 

they  are  judges ;  and  so  it  is  as  it  were  coram  nonjudice.   2 

Cro.  582.  6  Co.  11. 

2.  It  is  alleged,  that  the  .prescription  is  to  hold  it  de  l& 

2  Inst  70.         diebus  in  15  dies,  and  the  statute  of  2  Ed.  6,  25,  is,  that  it 

shall  be  holden  cle  menso  in  mensem. 
Exception  to  the  custom. 

3.  As  it  is  alleged,  it  is  unreasonable;  for  it  is  said,  that 

3  Rd.  795.        it  is  used  upon  a  questun  est  nobis  that  the  party  should  levy 

quondam querelam;  which  may  perhaps  be  debt,  and  the 
questus  est  nobis  is  only  for  actions  on  the  case. 

4.  It  is  not  laid,  that  the  plaint  my>st  be  of  matter  within 
the  jurisdiction  of  the  Court. 

5.  It  is  alleged,  that  upon  a  plaint  entered  they  uqed  to 
take  out  a  Capiat;  whi'ch  is  contrary  to  law,  for  in  all  cases 
there  ought  first  to  be  a  summons.  1  Rol.  56S.  2  Rol.  277- 
But  in  London  they  may,  bocause  it  m  confirmed  by  act  of 
parliament.  9  Co.  68.  Cfro.  Car.  167. 

[  *31^     ]      *  6.  It  is  said  in  Curia  Cancellarim  Dunelen^,  which  may 

be  the  Court  of  the  City. 

7.  It  doth  not  appear,  thrat  the  cause  of  action  doth  arise 
Ants,  Case  122,  within  the  jurisdiction  of  thf3  Court;  for  it  is  for  a  horse  sold, 
P-  *^^  and  doth  not  say,  sold  within  the  jurisdiction  of  the  Court. 
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8.  It  is  said,  that  the  oastou  ia  to  hohl  the  Court  de  IS  die- 
bus  in  15  dies,  and  it  is  alleged^  that  the  process  was  taken 
out  the  I2th  of  August^  and  rettimahle  the  g6th,  which  will 
not  make  15  dajs,  unless  the  12th  and  idth  are  taken  in- 
clusively. 

And  if  a  Court,  heing  to  be  held  at  a  certain  day,  he  hdd 
at  any  other5  it  ia  Toid^  and  coram  nonjudice. 

Answers  al  objecf  : 

Adprimami  It  is  a  county  palatine,  and  the  Court  hath 
always  been  held  before  the  sheriff,  and  so  that  is  weD 
enough  by  custom:  and  Fa/ughan  said,  that  to  hold  a  Court   Court Baroa 
Baron  coram  seneschaUo  is  good  enough,  if  it  be  alleged  by  may  be  held 
way  of  custom.  u^h^^^ 

Ad  secundum :  A  custom  to  hold  it  every  fifteen  days  is  well  Per  Vaugj^n, 
enough  by  custom*  ^nte,  p.  19,  note 

Ad  tertiam :  Quondam  querelam  shall  be  intended  a  plaint,  (*^'  ^^^'  c«  397 . 
pursuant  to  the  questus  est  nobis,  and  this  being  in  bar  shall 
be  good  to  a  common  intent. 

Ad  quartam:  It  is  alleged,  that  the  matter  must  be  within 
the  jurisdiction;  for  it  is  said,  that  within  the  county,  &o. 
there  is  such  a  custom,  which  shall  be  good  by  common  in- 
tendment, and  shall  relate  to  things  only  in  that  place. 

Ad  quintam:  To  take  out  a  Capias  before  a  summons  by 
custom  may  be  good.    Per  Fdughan,  &c.  (1).  {})  jttue.QMZ. 

Ad  sestam:  It  shall  be  intended  the  Cotmty  Court,  (and 
not  the  city),  that  being  spoken  of  wholly  before. 

Ad  septimam :  Though  it  is  not  alleged,  that  the  horse  was 
sold  injra  jurisdictionem  Cur*  (2),  yet  it  is  alleged  that  that   (2)  Ante,  p. 
promise  was  mBdeinfirajurisdictionem,  which  is  well  enough.  ^J**  ^*>  c. 

Ad  octavam:  It  being  15  days  inclusively  is  well  enough.  •  oob. 

And  it  was  said  farther,  that  this  being  a  county  palatine, 
the  Court  is  not  like  other  inferior  Courts,  but  within  the 
county  hath  a  general  jurisdiction,  like  the  Courts  at  West-  i  Sauud.  73-4. 
minster.  1  Roi.  801. 

And  it  is  only  by  custom,  that  Latitats  issue  out  of  the 
King^s  Bench  without  summons.  An  action  upon  a  conces* 
sU  solvere  in  Bristow  good  by  custom.     Godb.  49. 

And  it  appears,  tluit  Capias's  have  issued  without  sum- 
mons.    Old  Entries  141.  Rast.  341. 

*  A  custom  may  be  alleged  in  a  county  that  cannot  in  an  [   *  317    ] 
inferior  court,  as  a  county  may  prescribe  in  non  dedmando.   A  county, 
Doct.  et  Stud.  147.    And  Faughan  said,  so  might  a  parish  ^5;e^^„ 
or  town,  though  a  particular  person  cannot.     1  Rol.  653.  non  dedmando, 
canf.    Mes  semble  per  2  Inst.  645.  q'  un  toume  ne  poet,  but  not  a  parti- 
Parson',  Law,  253(a).  ^v^ 


(a)  That  k  parish  is  not  capable  of  such 
a  diBcharge,  see  March,  25.  Bunbury, 
61.  Nor  a  Uberty^  however  extensive. 
Joktmu  ▼.  BcU,  Gwill.  373.  That  a  cua- 
tsm  de  non  decimando  is  only  admissible 
in  a  whole  county  or  hundred,  or  odier 
Artrfct  of  conriderable  extent  and  ascer- 


tained limits,  as  the  Weald  of  Kent  or 
of  Sussex,  see  1  RoL  Ab.  653-4.  Nagle 
V.  Edwards,  3  Anstruth.  70S.  0  Viner, 
24,  and  the  arguments  of  caunaci  in  4 
Mod.  342.  Harg.  Co.  Lit  U  0  b.  note  (2). 
And  according  to  the  decision  in  Uicks 
T.  Woodeon,  lLd.Ray.  117.  2Salk.  655. 
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A  hundred  may  prescribe  innondecimando.  Parson^s  Law, 
352.  1  RoL  653. 
No  action  Uet  And  it  was  sdd,  and  agreed  per  Curiam,  that  no  action 
against  offlcera  Hes  against  the  defendants,  who  were  but  servants  to  execute 
comrtteewcut-  *^®  process,  although  it  issued  out  irregularly,  if  the  Court 
ing  procets,  Can  make  out  such  a  process,  and  have  jurisdiction  of  the 
which  issued  cause  (A).  6  Co.  54.  10  Co.  86.  P«-raifgrAan:— That  which 
?Se1^iut  can  ^  g^o^  by  act  of  parliament  is  good  by  custom,  for  it  sup- 
make  out  such    poses  an  act  of  parUament  (c).    JwT  pro  def  nisi,  &c.  [  Cbit- 

process,  and        tinucd,  post,  p.  819.] 
hare  jurisdiction 

of  the  cause.        ^  ^^  ^^4^  33a,  a  custom  de  non  deei-  claim  to  he  wholly  dischaiged  o£aU  tithes 

mando,  cannot  exist  even  in  a  county  or  without  a  payment  of  sometliing  in  lien 

hundred  except  of  tilings  titheahle  by  hy  way  of  composition,    see  Gibson's 

custom  only  and  not  de  jure;  and  upon  Codex,  tit  30,  ch.  5,  in  the  notes  to  stat 

this  ground  the  exemption  was  held  good  2  Ed.  6,  ch.  1 3.  [The  authority  of  Bishop 

in  respect  of  the  tithe  of  wood.    See  Gibson  appears  to  be  not  inconsidemUe 

Thoupton  ▼.  HoU,  Gwill.  672.  Croucher  even  in  questions  of  common  law,  and 

▼.  Cottint,  1  Saund.  142,  note  (2).   Biit  the  merit  of  his  great  work  on  eodeoas- 

the  authority  of  tliis  case  u  impaired  by  tical  law  has  been  frequently  reoognix- 

later  decisions  which  hold  wood  to  be  ed.  See  Pocock  t.  Bishop  rfLineSti^  3 

titheahle  ifejuTtf. /otiIbiit.  CSoa!ey,Bunb.  Brod.  ft  Bihg.  36.   Bishop  Nicholson's 

61.  BemUm  v.  Hunter,  1  Bamardist.  71.  Eng.  Hist.  Library,  p.  158,  ed.  1714.  1 

3  Bum's  Ecc.  Law,  478-9,  &c.    Nor  is  Black.  Com.  392,  n.  (1).] 
such  a  local  discharge  adndssible,  unless         (6)  See  Browne  ▼.  Hartthome,  mUe, 

an  adequate  maintenance  be  left  for  the  p.  19.  Sqtub  v.  HoU,  ante,  p.  193.  Wtiii 

parson ;  Doct  &  Stud.  Dial.  2,  di.  55,  v.  Wiggett,  poet,  p.  320.  Higgbtatm  t. 

p.  287, 16th  edit  And  thesuffidepcy  of  Martin,  p.  322.  Webb  v.  BaUkeHar^  p. 

the  maintenance  must  be  shewn  to  be  396,  407.  PhiUps  v.  Bhron,  1  Stnu  509. 

co-extensiTe  with  the  district,  fof  which  C.  T.  Hardw.  71. 
the  exemption  is  claimed.  Smith  t.  John'         (c)  See  poet,  p.  320. 
son,  GwiU.  606.    Nor  can  a  county,  &c. 

(  C.  392.  )  BxKER  v.  HoLMAN.— jMtcA.  1678,  C.  B. 

False  judgment  False  judgment  in  the  County  Court, 
m^ county         Exceptions  were  taken  by  !tfudigate  to  the  record^ 

1.  The  venire  fa^  was  to  summon  six  persons  to  try  the 
cause^  whereas  aU  trials  ought  to  be  by  twelve. 

2.  It  is  to  summon  six  men  de  comiiaf  pr€sdict\  but  no 
Vicineto. 

S.  It  is  to  summon  six  ^ood  and  lawful  men,  but  he  doth 
not  say  suitors  nor  freeholders ;  and  they  ought  to  be  free- 
holders. 

Ans.  It  is  said,  that  a  Penireprovt  was  awarded  secundum 
consuetudinem. 
But  some  of  the  Serjeants  said,  a  custom  to  try  a  cause 
(1)  Poet,  Case    by  six  had  been  adpidged  void  (1). 

393,401.  4^^  exception  was,  the  plaintiff  in  the   inferior  court 

complains,  that  Baker,  such  a  day  and.place,  being  indebted 

to  him  infra  jur^i  &c.  for  money  lent,  did  die  et  locopnBdiC' 

to  assume  to  pay,  and  doth  not  say,  that  the  money  was  lent 

infra  junsdictionem  Curuje, 

'^t^Sff^"  ^  ^?M4g^Aa» ; — If  he  had  declared  upon  the  promise  in 

m^Iw^tenf     "^^^  ^^^^  ^^^  *"^^  ^P^"  ^^^  lending  of  the  money,  he  ought 

both  the  lending  to  allege,  that  the  money  was  lent  infra  jur\  &c.  but  if  mo- 
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My  he  lent  out  of  the  jurisdiction^  and  express  promise  with-?  ^^  ^J!"jjj! 
in  to  pay  it,  the  Court  may  hold  plea  of  this  promise.     Sed  JJJSinthcjurU- 
ulii  aUter  senserunt,  because  he  cannot  plead  non  ctssumpsii  diction  (a). 
infra  jwrisdicHonem.    Sed  gwere  ratianem.  Fide  ante^  Case 
122. 

(•)  AnU,  p.  104,  andiiote(a),  ib,  p.  214.  Glib.  C.  P.  189. 2  Will.  16.  Fott,  C.  400  b. 

»  [    318     J 

RoGERsoN  V.  Jacob.  (  C.  393.  ) 

S.  C.3Keb.251. 

It  was  said  in  this  case  by  Haley  C.  J.  that  a  custom  to  try    Aciutomtotry 
by  six,  being  generally  alleged,  is  bad,  as  to  say,  secundum  ^^  j'i!!!^! 
consttetudinem,  &c.  but  if  it  be  particularly  alleged,  it  is  good ;  Sieged.*^^!SJf/ 
as  to  say,  that  within,  &c.  there  hath  been  a  custom  time  out  C.  388. 
of  mind,  &c.  1  Rol.  56*  (o). 

(a)  Cont,  ante,  C.  392.  Pott,  C.  401.  and  tee  Haig.  Co.  Litt  155  a.  n.  (3). 

Tredymmock'v,  Ptrrymanf  Ore.  Car.  259.  Smiih  v.  Boucher,   C.  T.  Hardwiclce,  p» 

LomaxY,  Armorer,  3  Kebl.  326.  Aike  t.  65.  Bedhrd  v,  Aleock,  1  Wikon,  248, 
Hunkin,  1  Sid.  233.  Anon.  1  Ventr.  113; 

Shorcrosse  r.  Bland.  (  C.394.  } 

Semb.  S.  a  1  Ventr.  249.  3  Keb.  251-7. 

£rror  to  reverse  a  judgment  in  the  Court  at  Shrewsbury.    The  irregular 

1*^  Exception : — It  is  alleged,  that  upon  two  Nichils  return*  *>wjns  of  a 
ed  a  Capias  went  out;  which  ought  not  to  be  in  an  inferior  ^^o^^^^  jg 
court,  in  an  action  upon  the  Case,  per  siaL  19  H,  7.  cured  by  ap- 

^ns.  Per  Curiam : — ^\Vhen  the  party  hath  appeared  and  penance.  2  Ld, 
pleaded,  that  is  no  exception.     Yelv.  158.  p^^'  ^3^^ 

2d  Exception: — The  Fenirefa*  is  de  warda  S.  in  villa  de  468.'  Cowp.'2i. 
4S',  whereas  a  Fenire  ought  not  to  be  from  a  ward.  i  Saund.  90, 

Hale:—De  vieineto  de  King^treet  is  good,  and  so  is  de  ^^^^^\^^ 
vicinef  de  WMte-hall,  for  they  shall  be  intended  vills  (a),  especially  if 
And  he  said  he  knew  no  reason  why  de  vicinet*  de  warda  ai]eg«i  to  be 
should  not  be  good,  especially  when  it  is  alleged  to  be  with-  ^^  *c7i^Ei 
inavill;  for  it  is  less  than  the  vill ;  but  he  said,  there  have  260.  Where 
been  opinions  to  the  contrary.     Fide  Cro.  Car.  166.  2  Cro.  there  is  enough 
222.  Yelv.  158.  int^ito^ 

3{/ Exception: — ^The  venire  facias  \s  12  liberos  et  legales  shew  that  it  is 
homines  de  vieineto  de  warda  del,  Sfc*  whereas  it  ought  not  to  "s^^t,  an  4>e. 
be  with  Sfc.  in  an  inferior  court.  3?j7^  ^; 

Alns,  If  so  be  it  be  so  much  at  large,  that  it  appear  the  ve*  Pnc.  Reg.  370. 
mreis  right,  though  there  be  ^c.  for  the  rest,  it  is  well  enough.  SLi]iyAb.i88. 
Sed  ad  secundam  excepf  advisare  voltmi. 

(a)  yid.  1  Vent  119.  Ante,  p.  228. 

Fleming  v.  Fudgb.  (  C.  895.  ) 

S,  C.  ante,  p.  815.      . 

It  was  said  by  way  of  recital  of  letters  patent  granted  in  the  SurptuMge. 
24th  year  of  the  reign  of  Queen  Elizabeth,  Queen  of  Eng-» 

u 
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land,  Scotland,  France  and  Ireland.    P^CWtaiir*-<£eoiLiBd 
Sa  surplusage,  and  it  ia  good  for  the  rest. 
(1)  4nt9,  c.        2d  Exception: — The  venire  fa^  is prepQeptttm  eei,  and  it  ia 
822  b.  390.       noi  g^  p^  CurUun  (I).  Semble  g'  est  erm.    \  RoL  799. 

[     319     ]  ^^- 

(  C.  396.  )  Delbridoe  v.  Fame. 

Judgment  in  AcTiON  upon  the  case  in  an  inferior  court,  viz.  a  Borough- 
SriT*'*'"  *"  court;  in  consideration  the  plaintiff  would  go  to  the  assizes, 
revcrwdTbc^  and  be  a  witness  for  him,  he  would  bear  his  charges.  Er- 
catuethe  matter  ror,  because  it  appears  that  it  could  not  be  tried  in  the  Bo- 

pleaded  was  not  fOUgh^XIUrt. 

triable  there  (a).  (a)  i  j^j.  ^^  545.  Cro.  Car.  57 1. 

(  C.  397. )  HiL  1673. 

Whether  in  a  A  WRIT  of  false  judgment  was  brought  to  reverse  a  recovery 
real  action  in  an  suffered  in  an  inferior  court. 

inferior  court  -n  ..  ^  1  • 

the  landj  must       iiiXceptions  taken  were, 

be  averred  to  Obj.  1 .  Bccause  it  was  de  tenetDentis  in  Rumford^  and  doth 

iurbdted  n**     '^^^  ^^  infra  JurisdicHonem, 

Vid.  latdi!  498,      '^^^'  There  is  a  difference  between  personal  actions  and 

(edit  I65d).  real  actions ;  for  personal  actions  that  are  transitory  must 
be  alleged  infra  jtirisdictionem,  but  in  real  actions  it  need 
not. 

OJkf.  S.  It  is  said  ad  Curiam  tenf  coram  baUivi$  et  A.  and 
B.  sectatoribus,  and  doth  not  name  the  bailiffs.  Dy.  d6£. 

i#fii«»p.i9,8i6.  Ans.  The  bailiffs  are  but  the  ministers  of  the  court,  and 
not  the  judges,  and  so  need  not  be  named.  Sedper  Fought 
an :  When  it  is  said,  (htr*  tent* coram baUivis,thej shall  be  in- 
tended judges.  Sedfutere  et  vide  35  H.  6,35.  11  H.  6,  10. 
8  H.  4, 14.  6  Co.  Jentleman^s  case. 

Obf.  8.  There  is  an  imparlance  ad  proadmam  Cur^  ieni\ 
,  and  doth  not  say  scil.  such  a  day.  1  Roll.  Continuance,  484. 

Ace.  Cowper»         Ans.  Admitting  that  it^be  an  error,  yet  all  errors  of  that 

21.  ^iite,p.3i8.  nature  are  salved  by  the  party's  appearance.     88  Ed.  8,  8, 

P<»t.  p.  468.      g^  Continuance,  48.  8  Cro.  884. 

(  C.  398.  )  Harlani>  v.  Coqils. 

Continued  fton  p.  817. 

NvDiOATB  pro  deP  argued  much  from  the  authority  ef  a 
county  palatine,  and'sidd,  that  it  had  DbrnteJirm  Itegale:  It 
had  forfeitures  for  high  treason.  Dy.  888.  Davis,  59,  61.  4 
Inst.  866.  And  thou^  it  be  called  the  County«court,  yet, 
by  custom,  it  may  be  a  Court  of  record,  as  the  Sheriff's  Court 
of  London  is.     8  Inst.  818  (a). 

The  bishop  of  Durham  did  formerly  nomioate  the  judges 
there.     Hob.  139. 

(a)  That  the  courts  of  counties  palatine  are  hot  inferior  courtit  see  1  Saund.  7S.. 
Iteir;  208.  Qilb.  Gun.  fl.  19a 
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*  Obj.  A  custom  in  an  inferior  Court  to  take  out  a  Capi-    A  capias  wtth- 
without  sumrnonft  is  a  void  custom^  and  more  than  they  ?**'  ■  «««««»»• 
do  in  those  Courts  at  Westminster*  "^^aL^'. 

Jms.  Per  FimgAan^  C^  J.— It  may  be  good  by  custom^  for  di4.    • 
every  custom  supposes  an  act  of  Parliament,  or  a  law  made    ^  ""'^»  «»*P- 
in  former  times  by  an  equivalent  power ;  though  it  were  not  ^ru^em  w 
called  a  parliament;  therefore,  that  may  be  good  by  custom,  other  equivalent 
which  cannot  be  created  nor  pass  by  grant;  as  the  king  can-  i*^-  Aprescnp- 
not  grant  that  land  shaU  be  of  the  nature  of  gavelkind  or  o^^f  K'*' 

borough  Englbh,  &C.  (i).  Ante,  p.  37,  64. 

But  every  prescription  supposes  a  grant  in  the  beginning;  Anu,  p.  185-6. 
and  therefore  that  which  cannot  be  granted  cannot  be  pre-  i  Vent.  887. 
scribed  for. 

An  act  of  parliament  cannot  enact  any  thing  that  is  oppo-   Parliament 
mium  in  objecio ;  because  it  is  contradictory  and  so  infeasi-  ^^^  ^^%!^ 
ble,  and  such  things  cannot  be  good  by  custom.  tn^olfecJT^ 

Ante,  p.  138. 
(b)  But  it  ia  not  true  that  whatever     tendment  would  establish  even  unrea^  S^P*  p.  185. 
parliament  might  have   enacted  is  ne-     sonable  customs.  Weekljf  v.  WUdman,  1 
cessarily  good  by  custom;   for  this  in-     Ld.  Raym.  407. 


Weld  v.  Wigoett  and  the  Sheriff  and  Bailiffs  of       (  G.  899.  ) 

Norwich. — Pctsch.  1674. 

SL  a  Wellt  V.  Wigm,  Alport,  ^-c.  Carter,  224. 

The  case  was^  that  Wigget,  one  of  the  defendants^  entered    Trnpass  does 
his  plaint  in  the  Court  at  Norwich  against  the  plaintiff;  not  lie  against 
whereupon  a  summons  was  awarded  against  him;  and  upon  ^iztng^die^'^ 
a  NichU  returned  an  attachment  issued,  and  his  goods  were  piaintirsgoodi 
seized  to  the  value  of  80Z.  »^de' "»««« 

The  plaintiff  for  this  brings  trespass,  |;;^^~  ^J^ 

The  defendants  justify  by  the  process  supra,  and  set  although  the 
forth,  ftiat  cause  of  their  action  did  arise  within  the  jurisdic-  <»*»«  of  action 

*i^w%    A.-*  *n  the  court 

The  plaintiff  repUes  de  iiyuria  et  absque  hoc,  that  the  ofitsjunsdic- 
cause  did  arise  within  the  jurisdiction  of  the  Court,  (and  t^on,  unless  the 
traverses  the  cause  particularly,  which  was  a  computassetj .    JJ^f picadedto 

The  defendant  upon  this  demurs,  and  for  cause  sets  forth,  the  junsdittion. 
that  the  traverse  is  immaterial  and  idle,  &c.  '  Qu^e,  if  tres- 

The  question  was,  supposing  that  the  cause  of  action,  upon  ^p^ntiffUi*' 
which  the  goods  were  taJ^en,  did  not  arise  within  the  juris-  the  suit  below? 
diction,  wl^ther  trespass  would  he. 

In  this  case  the  Court  did  incline,  with  some  clearness,  that 
trespass  would  not  lie  against  the  officers;  because,  when 
process  issued  out  of  the  court  to  them,  it  was  impossible 
that  they  could  take  notice  where  the  cause  of  action  did 
arise.    Post,  Case  449.  2  Roll.  560  (a). 

(a)  Ace.  Squib  ▼.  Holt,  ante,  p.  193.      v,  Martin,  pott,  p.  392.  Hcdsonr,  CoOke, 
Harlande  ▼.  Cocke,  p.  817 ;  and  note  (a)      1  Vent  869. 
«o  Stmatm  ▼.  Randal,  p.  260.  mggpuon 

vi 


320  JUDGMENTS  RBVERSXD^  AND  JOflTfFICATIOK 

Smb.  CftM  Um  ^d  they  seemed  to  indiney  that  trespass  would  not  he 
Kng  inTn  ^S^^^  ^^^  plaintiff  there  (c) ;  but  they  said  the  plaintiff  here 
r  *  32 1  1  *  ™%^^  b^^^  ^^  ^^  action  on  the  case,  and  declared,  that  he^ 
inferior  court,  knowing  he  had  no  cause  of  action  within  the  jurisdiction  of 
and  causing  the  Court,  did  cause  his  goods  to  be  attached. 
tobelrttocSd^  But  they  said,  the  proper  way  had  been  for  the  party  to 
knowing  that  he  app^ar  there,  and  plead  to  the  jurisdiction,  if  the  cause  of 
had  no  cause  of  action  did  not  arise  within  it. 

^Jri^^w  m^      And  they  said,  if  a  man  takes  an  excessive  distress  upon 
^  Case  Um  for     ^^^  attachment,  which  is  only  to  inforce  an  appearance,  an 
taking  an  exces-  action  upon  the  case  Ues  against  him  (d). 
u  ""'nlS^h-      ff^i^^fif^^  8aid>  ^^  differed  from  the  case  of  the  Marshall 
^nt  to  enforce  s®*>  ^'^^  there  it  is  not  set  forth  that  the  party  was  of  the 

appearance.         king's  household. 

fy^f  ^•*°™  And  it  was  said,  that  by  the  custom  of  those  Courts,  if  the 
courts^^odf  P&^  doth  not  appear  upon  the  return  of  the  attachment, 
attached  are      the  goods  are  forfeited :  [  Bro.  Forfeit,  No.  3, 4, 5.]:  Per  fFmi- 

forfeited  on  non-  ham  (e), 

the^rtywa^        ButjEiw'  Fhughon^ — If  the  party  be  not  summoned,  the 
summoned.       goods  shall  uot  be  forfeited. 

A  new  grant  If  a  Court  hath  been  held  time  out  of  mind,  and  then  the 
takTn^  by  alSr-  Corporation  take  a  new  srant  from  the  king,  and  by  a  new 
porathm  upder    name,  yet  this  doth  not  destroy  the  antient  Court. 

a  new  name, 

wiU  not  destroy      (jj  ^^  jj^^^^  ^  ^^^^  I  y^^j^  3^      ^^  ^  ^^  7^.1    SwhdsUv,  BrHtmaB, 

^^  1  / /?             ^"^'  ^  ^^^*  ^^^-     ^^^  ^*  WUeoek,  cited  in  Com.  Dig.  Process^  D.  6.   Moir 

court  (/;.             2  Wilson,  302.     Temple  ▼.  KUUngtoorth,  ▼.  Mtmday,  Sayer,  184.  ^oor«  ▼.  ToyAr, 

Garth.  189.     Gwrnne  ▼.  Poeile,  2  Lutw.  5  Taunt.  69.  Dekru't  cue,  poti,  p.  S73« 

1569,1570.    Higgmsony,MarHn,poet,  (e)  See  Cro.  El.  18.   Cro.  Jac  255, 

p.  324.  Cart  225.  Kitchen,  155,  ed.  1653.  S 

(c)  Ace.  Lutw.  1568-9.    Tnueott  v.  BL  Com.  280.  Willes,  530.   Gilbert  oa 
Ctipenter,   1  Ld.  Ray.  229.     But  gee  Diftreuei,  by  Hunt,  p.  19,  &c 

•mt.  potty  jB^s^liumi  V.  3lar<l»,  p.  322-8,  (/)  See  LtOird^s  caie,  4  Co.  ST.  1 

and  the  caiet  cited  in  Stamton  ▼.  Ran-  Saund.  844,  and  note  (1),  ibid,  Mager 

dal,  ante,  p.  260,  note  (a).  ^c.  t^ Colchester  v.  Seaber,  3  Burr.  1866. 

(d)  See  S.  C,  Carter,  225.  Hargrabe  Com.  Dig.  Francfakei,  F.  9,  mad  O.  5^. 
V.  Wordy  Lutw.  1457.  Brige  ▼.  CoOmg'  Adnejf  ▼.  Femom,  3  Lev.  248. 


(  C.  400.  )  Watson  r.  Parsons. — Mich.  1674.  B.  R. 

S.  C.  8  Kek  861. 

In  trespaii  for  Trkspass  for  takiuff  his  goods. 

d^diSt^-  '^^  defendant  justifies  by  virtue  of  four  several  attach- 
not  plead  s^^  ments  out  of  Bloomsbury  Court,  and  sets  forth,  that  the  cua* 
attachments  as  tom  there  is,  upon  such  attachment,  to  detain  the  goods  tiH 
to  o^  A  custom  ^he  owner  give  security  ad  satisfaciendum  the  plaintiff  de 

m  an  inferior         ■  »• .  ^  ^  •f  ar 

court  to  detain     «^«'»*0» 

goods  upon  at-  ResoIved,  1 .  The  plea  is  duplex  et  multiplex^  because  eveiy 
tachmenttiiith*  attachment  goes  to  the  whole,  unless  he  bad  pleaided  several- 
rity  to^dsfy"'  ^y>  ^^^y  ^J  virtuc  of  such  an  attachment,  he  tooksuchparticu* 

the  plaintiff's       W  gOOds,  &C. 

debt,  is  bad.  g^  Resolved  the  custom  was  unreasonable. 

TViner,  194. 
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(C.400bO 
If  a  man  declare  upon  an  Indebitatus  assumpsit  infra  juris-  Ante,  p.  104, 
dictioneni  Curite  pro  mercifnoniis  venditis,  and  doth  not  say,  sh/siV. 
that  the  wares  were  sold  n^ra  jurisdictionem  CuruB,  it  is  er-  ^  ^^^'  ^*^'  ^^®- 
ror ;  though  Wylde  said,  his  judgment  was  always  to  the  con- 
trary, but  precedents  had  been  so. 

^  [     322     ] 

ToMKiN8*s  Casi.— 2Wn.  J675.  B.  R.  (  C.  401.  ) 

Writ  of  error.    It  was  held  to  be  error,  if  he  doth  not  set   a  trial  by  six 
forth  how  the  Court  was  held.     1  Rol.  796.  Phillips  v.  Oun-  J'^""  "  °®f 

.     ,  X  ^  ^  good,  even  by 

^y  i  '*,  .  i.i        •  1  1  special  castoro. 

And  It  was  likewise  held,  that  a  trial  by  six  jurors  is  not  Ante,  p.  sir-s. 
good,  although  a  special  custom  be  alleged  first.     Cro.  Car. 
259.     Ante,  Case  392, 

Juratores  triati,  and  doth  not  say  exfUcH^  naught;  because 
they  ought  not  to  appear  voluntarily. 

(a)  Delbridge  ▼.  Peniyer,  tmte,  p.  315. 

HiGoiNsoN  V.  Martin  and  Hadley. — Pasch.  1677.  B.  C.    r  Q^  402.  ) 

S.  C.  2  Mod.  195.  Bull.  NL  Pri.  83. 

Assault  and  imprisonment  dcnee  he  paid  9f)L  Xbe  party  to  a 

The  defendant  justifies  by  virtue  of  a  recovery  in  the  Court  «»»tinaninferi<» 
of  Warwick,  and  by  process  upon  that  recovery.  •  julSfy^^nder  a 

The  plaintiff  replies,  that  the  original  cause  of  action  did  recovery  there 
not  arise  within  the  Jurisdiction  of  that  court.  *«*  process  of 

The  defendant  rejoins,  that  the  plaintiff  in  that  court  had  ^^''oti^^^ 
alleged  it  to  be  within  the  jurisdiction,  and  that  the  plaintiff  in  fact  ^rosa  out 
here  had  appeared  and  pleaded  to  it,  and  so  had  admitted  it,  of  >ts  ju^xUc- 
Acjanddeman^  judgment.  M^t 

The  piaiatiff  demurs.  below  appeared 

In  this  case  it  was  held  per  Cur' :  "nd  pleaded  to 

I.  That  as  to  Martin,  who  was  the  officer,  judgment  ought  Se  officer  of ^e 
to  be  given  for  him  without  question;  for  it  was  impossible  court  may  juBti- 
for  him  to  know,  whether  the  fact  were  done  in  the  jurisdic-  ^>  if  thededar- 
tion  <rf the  court  or  not.  t^*:^Z:t 

But  it  was  sufficient  for  him,  that  it  was  so  alleged  (a);  of  action  arising 
but  if  it  had  not  been  averred  so  in  the  declaration  in  that  p^^  lujuns- 
Court,  then  they  all  agreed  [and  they  cited  the  case  otSguib  wSe^not    *'" 
and  HoU,  ante,  C.  197.],  that  the  officer  would  have  been  h-    The  admiiiion 
able  to  this  action ;  because  then  all  had  been  coram  nonju"  ^^  ^^  P^y 
dice,  like  the  case  of  the  Marshalsea;  for  there  it  was  not  al-  u^^clorto 
leged«  that  either  party  was  of  the  king's  household.  aninfertor  courts 

2*  But  the  great  question  was  concerning  the  other  defend-  Y"  ^^^  ^^™ 
ant,  who  was  the  plaintiff  in  the  Court  at  Warwick,  whether  denyingitr*^* 
or  no  the  plaintiff  here  should  now  be  admitted  to  say,  that 
the  original  cause,  for  which  the  action  was  brought  in  the 

(a)  The  aTerment  in  the  declaration  4  Taunt  48.  Sed  vid,  Cowp.  20.  Sayer, 
Mowiinotiuffldent  in  a  justification  by  82.  3  Term  Rep.  185.  18attnd.9Syn. 
the  party.  Z  Uv.  243-4.  BulL  N.  P.  83.      (2). 
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court  at  Warwick^  was  not  within  the  jurisdiction  of  that 

[  *  323    ]  court,  when  he  had  appeared  there  and  pleaded,^  and  *  ad- 

1  RoL  809.        mitted  the  jurisdiction  there.     Andjoer  JVorM  and  Windham 

he  may ;  for  his  admission  will  not  give  them  a  jurisdiction 

where  they  ought  not  to  have  it  {b).     And  North  said,  that 

if  a  defendant  will  appear  there  and  plead,  where  they  have 

no  juriisdiction,  yet  any  body  may  inform  this  Court  or  the 

(1)  Attte,  p.     King's  Bench  (1),  and  Uiey  shall  be  prohibited.     But  Atktm 

294.  2  Inst  602.  ^^^  ScTOggs  doubted,  whether  or  no  the  party,  who  was  de^ 

fendant  in  the  court,  and  had  appeared  to  the  action,  and 

admitted  the  jurisdiction,  shall  now  come  to  intitle  himself  to 

an  action,  and  aver,  that  the  matter  was  not  within  the  jurio^ 

diction,  when,  if  it  were  not,  he  had  a  proper  time  to  have 

pleaded  it  there,  and  if  he  cannot  aver  that,  then  the  other 

defendant  must  have  judgment  too.     Sed  advisare  volunt. 

The  plea  and        And  although  here  the  defendant  had'  oinitted  ii^  his  plea 

rejoinder  BMke    ^o  allege,  that  the  plaintiff  in  the  court  at  Warwick  had 

2"Mod.*l97.°*^**  averred  it  to  be  within  the  jurisdiction  of  the  court,  yet  the 

plaintiff  giving  him  opportunity  to  shew  it  in  his  rejoinder, 

it  was  hdd  wdl  enough ;  because  the  plea  and  rejoinder  are 

but  one  defence. 

Matter  of  ag-       Another  matter  was  moved,  that  here  was  a  variance  be- 

gravationinsert-  twecn  the  writ  and  the  declaration ;  for  the  writ  was  for  an 

^trespiM**""*  assaiJt  and  imprisonment  only,  and  the  declaration  was  for 

will  not  make  it  assault  and  imprisonment  donee  he  paid  20s.     But  the  Court 

variant  from  the  held  that  to  be  well  enough ;  because  the  crime  was  the 

m.  Co^'nig!  same,  and  the  donee  was  but  by  way  of  aggravation  of  dama^^ 

Pleader,  c.  13,'  gcs;  and  it  might  have  been  given  in  evidence,  if  it  had  not 

14, 15.  Id.       been  averred  (c). 

Abatement,  Afterwards,  Term.  Trin.  1677,  judgment  was  given,  for 

the  officer  prout  supra :  but  as  to  Hadley,  who  was  the  plain- 
tiffin  the  inferior  court,  judgment  was  given  by  North,  frmd- 
ham  and  Atkins ^  against  him ;  for  although  the  officer  could 
not  take  notice,  (it  being  alleged  in  the  declaration  to  be  with- 
in the  jurisdiction  of  the  court,)  that  it  was  without;  yet  the 
plaintiff  himself  shall  be  bound  to  take  notice  of  it;  and 
though  the  defendant  did  not  take  advantage  of  it  there,  yet 
he  shall  not  be  estopped  to  do  it  here,  by  admitting  a  mat- 
ter in  an  inferior  court  in  a  cause  that  they  had  not  jurisdic- 
tion of  (rf). 

But  Scroggs  was  e  eontra;  because  there  was  a  judgment 
in  being,  and  so  long  as  that  continued  in  force  it  shomd  pa- 

«  * 

m 

(d)  That  admission  will  not  gire  Juris-  **  Privatorum  cantetuut  judUxm  mm 

diction  to  a  limited  court,  see  Endike  r,  facit  eum,  qui  nuUipraeti  Judieio:  Mr 

Steed,  ante,  p.  295.    Squib  v,  Holi,  p.  quod  is  ttaluitf  rnjudkutm  comtinet  me- 

194.  R,  v;  Commissionere  of  Sewert  for  toritatem,"     Cod.  lib.  3,  tit.  13,  3.  Fid. 

Somerset,  7  East,  80.  Green  v.  Ruther-  Dig.  lib.  5,  tit  1.  And  sec  Kames's  Hls- 

firth,  1  Ves.  Senr.  471.  Briscoe  ▼.  SU-  torical  Law  Tracts,  242,  245,  2d  edit. 

phens,  2  Bing.  213.  See  the  distinctions  Ersk.  Inst.  B.  1,  tit  2,  §  15-6-7-8. 

uken  in  Lucking  ▼.  Denning,  1  Salk.  (0)  2  Salk.  642-3.  1  Stran.  61.  BuIL 

201-2.  and  see  Herbert  ▼.  Cook,  Willes,  Ni.  Pri.  8&. 

36-7,  note  (a).  (d)  Hardr.  460.  1  Salk.  201-2. 
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troniae  those  that  acted  tiadftr  it,  till  it  were  reversed  b?  writ 
of  error. 

*  But  North  said,  that  would  not  alter  the  case ;  for  there  [  •  324    ] 
was  a  judgment  in  the  case  of  Sichardson  and  Barnard,  1 
Rol.  Rep-  810. 

Ajid  whereas  several  cases  were  cited,  that  aft  action  would 
not  he  for  suing  in  another  court,  though  the  party  had  n^ 
cause  of  action  {2).  2  Cro.  183.  Cro-  Eli«.  836:  (2)  ^"'^  P- 

But  North  said,  the  action  here  is  not  for  suing  in  another  Ht^'  ^"''  ^' 
court,  but  here  it  is  for  imprisonkig  the  party* 

Though  SB  octicMi  be  transitoi^  as  to  its  nature,  so  as  it    ^  t^wtory 
may  be  alleged  in  any  county  in  thes^  courts,  yet  that  will  S^^ghr^a"!'' 
not  give  an  interior  [court]  jurisdiction,  unless  the  cause  do  inferior  court, 
reaBy  arise  within  the  jurisdiction  (e),  unless  the  cau»c 

^  really  arose 

Sill  *        •*         •         • 

(e;  See  ^er,  on  juatiflcadona  by     935,   U60,  &e.      Moravia  r.  Sloper,  J"ctiin.'  1  rS'" 

'^i  oV  ?«A  .n'i  ^^-.'-f""^'  f °*^'  ^^'      ^^*"»  30.  Evans  v.  MunMey,  4  Taunt.  Ab.  545, 
p.  198,  260,  194,  320,  and  the  refer-      48.    A  v.  Danser,  6  TcraTkep.  245. 

t"S^;*^;*i*^i^*®^'^**'Vv-^>«»»V.      BuHer,  n:  p.  82-3.  Com.  Di».  Court*. 
1  Salk.  201-2.  Gunme  v.  PcpU,  2  Lutw.     P.  15.  Bac  Ab.  Sherii^  (MM- 
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TRAVfiRSfi  if.  Daw«.— 7V*i.  1673.  (  C-  403.  ) 

A«  cetion  upon  the  ease  was  brought  by  the  plaintifFi  for   An  acti<m  oa 
tiiat  die  defendant  had  caused  him  to  be  arrested,  &c.  falsely  the  Case  lict  for 
and  maHeiously,  whereas  he  knew  he  had  no  cause  of  action  ffti^^!!!!^,.. 

•     ai_a_  a  ts  1.        1        1.     ./*»»     I  »  .    .     1  suing  tHe  plain^ 

aMinst  htm.    After  a  verdict  the  pfaimtin  had  his  judgment:  tiff,  and  causfaif 

whereupon  a  writ  of  error  was  brought  in  the  Exchequer  himtobecnrett- 

Chamber ;  and  the  question  was,  whether  the  action  would  atfendli^t^new 

lie  or  not?  And  upon  the  plaintiff's  part  in  the  writ  of  error  that  he  had  no 

were  cited  Dy.  286.  Cro.  Ehz.  836,  that  for  an  action  prose-  «»«»«  of  action. 

cuted  in  the- proper  court,  no  action  of  the  case  would  lie,  ^^{J^l^^^' 

tkongh  it  were  without  came;  and  of  that  opinion  waa 

Faughan,  C.  J.  of  the  Common  Pleas,  and  Baron  TVirner. 

But  Hale,  C.  J.  and  the  Chief  Baron  et  Mi  e  contra  f  for  helre 

when  it  is  ^fomkl  that  die  plaintiff  did  falsely  and  maliciously  [    *  325   ] 

Mosecute  this  action,  certainly  it  is  a  good  cause  of  action ; 

KH*  the  jury  could  not  have  found  for  tiie  plaintiff,  uidesnf 

they  had  found  the  malice  as  well  as  the  falsity ;  and  there- 

fi>ve  (hjHale^C.J.)  if  tbey  had  any  probable  cause^  they  were 

always  allowed  to  giro  it  in  evidence;  and  if  a  men'  hadr  not 

this  remedy,  he  might  be  many  times  causelessly  oppressed; 

fiir  he  miy  be  arreted  for  great  siutas  that  perhaps  he  canilot 

imd  bail  for,  and  so  must  lie  m  prison ;  wherefore,  by  thA 

consent  of  the  Lord  ChanceUor,  Chief  Justicci  and  Chief  Ba- 
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ron,  judgment  was  a£Srmed. 
Winch.  28,  54.  2  Cro.  432(a). 

(a)  In  what  circumstances  an  action 
lies  for  a  malidou^  and  vexatious  suit, 
see  further  Atwoody.  Monger,  Sty L  379. 
Dawe  V.  Swayne,  1  Mod.  4.  S,  C,  1  Lev. 
275.  Skinner  v.  GutUtmy  ISaund.  228. 
Bodecn  v.  Coohe^  1  Ventr.  369.  fVebtter 
V.  Uaigh,  3  Lev.  210.  Anonyntout,  2 
Show.  374.  Norrii  v.  Palmer,  2  Mod. 
52.  SaoU  V.  Roberts,  1  Salk.  13.  &  C. 
1  Ld.  Ray.  380.  Temple  Y.KilRngtoorth, 
Garth.  189.  Neal  v.  Spencer,  12  Mod. 
257.  Gwinne  v.  Poo^e,  2  Lutvr.  1569, 
1572.  Bird  v.  Ztn^,  Corny n  Rep.  190. 
Jonet  V.  Gimn,  Gilb.  Cases,  197.  GosUn 
V.  WUcoek,  2  Wilson,  302.  iSMM  v.  Cat- 
tie,  ibid.  376.  Purton  v.  Honnor,  1  Bos. 
ft  PulL  205.  Giftfon  v.  Chatert,  2  Bos. 
&  Pull.  129.  Page  v.  ^ipfe,  3  East, 
314.  ArundeU  v.  fP%t<e,  14  East,  216. 
Sinclair  v.  Eldred,  4  Taunt  7.  Buller*s 
Ni.  Pri.  11-2-3.  Bacon,  Abr.  Action 
on  Case,  (H).  ^ner.  Ah.  Action,  (H),  c. 


Hob.  267.  4  Co.  14, 


and  see  note  (4)  to  Co.  Lit  161  a.  which 
Mr.  Hargrave  concludes  in  the  folhiwing' 
words.  "  No  man  b  actionable  for. 
merely  suing,  whether  in  a  criminal  or 
civil  form,  however  false  the  suit  may  be 
in  foundation;  nor  is  otherwise  punish- 
able, except  in  the  case  of  a  civil  suit 
by  the  payment  of  costs.  But  if  the 
suit  be  malicious  as  well  ba  false,  it  is  on 
that  account  pmiishable;  sometimes  by 
Indictment  or  information,  as  in  the  case 
of  a  conspiracy ;  sometimes  by  immedi- 
ate fine  and  imprisonment  in  the  Court 
in  which  the  malicious  suit  is  carried  on, 
as  in  appeals  of  felony  or  mayhem,  or 
in  attaint;  and  sometimes  by  action  of 
the  party  sued,  as  where  a  damage  can 
be  proved,  or  where  from  the  grossnesa 
or  criminality  of  the  charge  or  imputa- 
tion the  law  supposes  a  damage  to  be 
inevitable.*' 


(C.404.) 

IfthebiUon 
the  file  and 
imparlance  roll 
be  right,  the 
issue  roll  or  NL 
Pri.  record  may 
be  amended  by 
them,  if  the  issue 
be  not  altered 
thereby. 
Het  148.  ' 
Latch,  164. 
Bac  Ab. 
Amendment, 
(D),  2,  8,  4. 


Vernon  v.  Yeeds. 

Trover,  and  the  conversion  alleged  to  be  in  London,  and 
the  trial  was  in  Middlesex;  but  it  seems,  the  declaration  up- 
on the  file  was  of  a  conversion  in  Middlesex,  and  the  impar- 
lance roll  was  right,  and  so  ivas  the  issue  roll,  but  the  rfui 
Prius  roll  was  wrong;  whereupon  the  plaintiff  prayed,  that 
the  Nisi  Prius  roll  might  be  amended. 

Hale^  C.  J : — ^If  the  bill  be  riffht  upon  the  file,  and  the  im- 
parlance roll  right,  the  issue  roU  or  the  Nisi  Prius  may  be 
amended  by  them,  for  they  are  but  transcripts  of  the  odier; 
but  if  the  difference  be  such  as  to  alter  the  issue,  there  they 
cannot  be  amended ;  for  then  it  is  another  thing  that  is  tried 
than  ought  to  be  tried. 


(  C.  405,  ) 

A  general  par- 
don intervened 
between  the 
tim&  of  import- 
ing gloves 
contrary  to  8 
Edw.  4,  c  4, 
and  the  time 
when  they  were 
found  in  die 
defendant's 
bands  for  sale : 
quare,  whether 
&e.  pardon 
^Bcharged  the 
forfeiture  f 

ImportatioD  for 


Harling  r.  Cannon. — Pasch.  1674. 

Information  for  importing  gloves  contra  Stat.  3  Ed.  4«  cap. 
4  (a). 

The  case  was,  that  the  gloves  were  imparted  before  the 
^th  of  March,  to  which  time  the  general  pardon  extends,  by^ 
which  all  unlawfiil  importations  are  pardoned ;  and  in  Aprfl 
following  the  said  gloves  were  found  in  the  hands  of  the  de* 
fendant  to  be  sold.  ^ 

The  question  was,  whether  this  forfeiture  was  discharged 
by  the  general  pardon  intervening  between  the  importation 
and  the  finding  them  to  be  sold  ? 

1.  Here  it  was  admitted,  that  a  man  might  import  any  of 
those  commodities  mentioned  in  the  said  statute  for  his  own. 

(a)  Repealed,  M.  56  Geo.  9,  c.  36.  Attomey-^hneralY,  Saggers,  1  Priee^  181. 
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use^  or  he  might  give  them  away,  and  it  should  be  no  forfeit-  the  partj't 

Ure  (i).  uie,  or  far 

*  But  as  to  the  principal  pointy  the  baions  were  divided.    [  *  326    j 

Tlemer,  Chief  BanSn,  hela>  that  the  forfeiture  was  not  gone  gi^  away,  u 
by  the  pardon;  for  he  said,  the  importation  is  not  unlawful,  not  within  th« 
and  by  it  there  is  no  offence  against  the  statute;  but  it  is  the  *^^^ 
selling,  or  design  to  seU,  which  gives  the  forfeiture. 

But  the  other  Barons  seemed  to  be  of  the  contrary  opinion ; 
in  as  much  as  the  selling  is  not  the  principal  offence,  but  it 
is  evidentia  facti,  that  the  importation  was  to  that  intent, 
and  so  the  importation  being  pardoned,  the  goods  should  not 
be  forfeited. 

And  ITiurland  compared  it  to  the  case,  where  a  man  is  piowd.  40i. 
struck  and  dies  a  week  after,  the  death  ahaSl  have  relation  to 
the  stroke. 

And  Sower  put  the  case^  supposing  these  goods  had  been 
seized,  and  then  the  king  had  restored  them,  there;  or  sup- 
pose the  king  had  released  to  the  party,  they  should  never 
be  forfeited  by  any  after  sale  again,  notwithstanding  the  sta- 
tute saith,  **  as  often  and  every  time  they  may  be  found,  &c.'* 

(d)  Chapman  ▼.  Lamb,  2  Stra.  943.  Dywn  v.  FUUera,  Bac  Ab.  Smuggling, 
(P),  7. 

Thb  Sheriffs  of  London  v.  Prettiman. — Mich.  1674.    ^  Q^  ^qq^  \ 

Onk  Thody  being  indicted  for  killing  a  man,  the  sheriffs  of  The  goodi  of 
London  seize  his  goods  before  conviction,  and  Prettiman  co-  ^^  indicted  for 
venants  with  them,  if  they  would  leave  the  goods  in  his  house^  invmtoried  by 
that  if  Thody  were  found  guilty,  he  would  dehver  them  the  the  sheriff  before 
goods,  or  otherwise  pay  them  300/.  conviction,  but 

And  here  it  was  objected,  that  this  covenant  was  void ;  be-  ^d"enuiy ' 
cause  it  was  taken  by  the  sheriff  cofore  qficU  in  a  case  where  UwfuUy  uke  ' 
he  had  no  such  power;    for  he  ought  only  to  take  an  in-  •ccurfty  iroB 
ventory  of  the  goods.  SS^yXii^be' 

And  obligations  or  covenants  in  such  cases  are  void  at  forthcoming 
common  law,  as  well  as  by  the  statute  33  H.  6.  Plow.  67.  10  «!»»  «>nvicd«», 
Co.  Bewf age's  case;  Hob.  Norton  and  Syms,  as  bonds  pro  l^i^^ii'^       ' 
favore  seu  easiamentOf  and  bonds  upon  bailing  one  that  is 
not  bailable ;  as  was  resolved  in  Sir «/.  NorfoWs  case,  19  re- 
gi»  nunc  (1).  And  the  sheriff  at  common  law  ought  not  to  (i)  S,c.  i  Lev. 
seize  the  goods  of  a  person  indicted  for  felony,  but  he  might  ^^^- 
inventory  them ;  but  the  party's  wife  and  chUdren  were  to 
be  maintained  out  of  them ;  and  so  is  the  statute  of  1 R.  3, 3. 
3  Inst.  9S&. 

Sower  pro  atier':-- At  the  common  law  the  sheriff  might 
seize  them  aner  indictment,  and  put  them  into  the  hands 
*  of  the  neighbourhood ;  and  so  is  7  H.4, 47 ;  and  the  statute  [  *  327  } 
of  R.  3,  is  intended  only  when  a  man  is  arrested  for  suspicion 
of  felony,  his  goods  shaU  not  be  seized ;  and  so  it  is  expoimd- 
edby3H.  7. 

And  he  said  this  statute  of  1  R«  3,  is  a  private  law,  and 
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(%yjba^,(Xiiz,  ougkt  to  be  pleaded^  and  2S  H.  6^ »  adjudged  so  (S).     Smi 
p.  101,  BM  (a).  Cm/  tf  contra. 

Per  Cur'  semble,  that  after  iiidictiiient*the  sheriff  may 
inventory,  but  not  remove  the  goods  of  the  party ;  and  if  any 
one  will  secure  them^  that  they  shall  be  forthcbming^  it  is. 
lawful  for  the  sheriff  to  take  such  security.    Sedadjowrnatur. 

{  C.  407.  )  SuL  John  Read's  Case-— P<mc&.  1676. 

S.  a  2  Mod.  299. 

Toaninforma-  SiB  JoHN  Rbad  was  made  sheriff  in  the  26th  of  this  king, 
tion  for  exercU-  and  executed  the  office  for  three  months,  and  then  gave  it 
ISL^^idftonf  ^^*  pretending  that  the  office  was  void  by  the  statute  of  the 
receiving  the  ^^th  of  this  king,  which  enacts  '^  Thatall  officers  that  do  not 
Mu:rament  receive  the  sacrament  and  take  the  oath  according  tothartsta- 
according  to  the  ^^^  Mn^m  three  months^  that  the  office  shall  be  void,  &c." 

^0£.  act.  it  IS  no 

defence  that  the      Whereupon  an  informalion  was  exhibited  against  Sir  John 
partyis  disabled  Read,  for  not  taking  the  sacrament  according  to  thatstertute, 

to  receive  it  by     cl^^ 

tion^fordisobe^       Upou  uot  goilty  pleaded  the  jury  found,  that,  before  the 

dience  to  a        time  of  the  making  of  the  statute  and  his  being  made  sheriff, 

fi^iri^c^^   his  wife  had  recovered  alimony  in  the  Spiritual  Court,  and 

^  ^       for  not  obeying  the  sentence  there  he  was  excommunicated, 

and  thereby  incapable  of  receiving  the  sacrament,  &c. 

The  first  objection  was  made  against  the  form  of  the  sta- 
tute^  because  here  is  an  information  for  that  which  is  made 
penal  by  a  statute,  and  it  doth  not  conckid^  contra  f9rmam 
stututi;  for  it  was  agreed,  that  if  an  act  of  parhament  creates 
a  new  offence,  which  was  not  so  at  common  law,  the  informa* 
tion  or  indictment  must  conclude  contra  formam  staiuti.  9H. 
6,2. 
p^ti.  Case  509.  But  Mr.  SoKeitoT  took  this  difference,  that  where  an  of- 
fence was  at  common  law,  but  a  statute  adds  a  farther  penal« 
ty,  there  the  party  hath  election  to  proceed  either  at  con- 
2  Cro.  644  mon  law  or  upon  the  statute ;  but  if  he  intends  to  punish  the 
party  according  to  the  statute,  there  he  must  conclude  eon- 
tra  formam  staiuti;  and  so  upon  the  statute  of  5  Elui.  9.  5 
EUz.  14,  for  perjury  and  forgery,  the  pairties  may  be  puBiah^ 
ed  either  at  common  law  or  upon  the  statute, 
f  *  328-  ]  *^<2  O^'*  It  is  not  averred  in  the  indictment,  that  he 
neglect  taking  the  sacrament  ed  intentume  to  incapacitate 
£or  his  office. 

Ans.  Where  a  thing  is  necessarily  unlawful,  there  it  is 

Wffles  584.      needless;  but  if  a  thing  may  be  lawful  or  unlawful,,  accord- 

s  Roi.  82.  *      ing  to  the  circumstance,  there  it  is  necessary  to  avev  it;  as 

Pwt,  p.  431.     in  conspiracy,  it  must  be  said  JaUb  et  malitios^y  because  mt 

indictment  is  law&l  in  itself! 

But  if  a  man  say  of  a  Judge,  ^*  Tha/t  he  takes  bribes,"  or 
that  an  attorney  is  a  '^  ehampertor,"  there  it. is  not  necesaary 
to  sayfalsh  et  nialitios^,  for  these  do  necessarily  imply  eviL 
ObJ^  It  is  founds  diat  he  was  exeommunicaated,  aai  tbse- 
by  became  incapable. 
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Ans,  The  finding  of  his  being  incapable  is  no  more  than 
what  the  law  infers  upon  his  exconununication5.and  therefore 
that  shall  have  no  influence. 

Obj.  The  law  doth  not  force  any  man  to  capacitate 
himself  to  be  an  officer;  as  upon  the  statute  of  H.  6^  a  jus*  2  Cro.  643. 
tice  of  peace  is  punishable  if  he  have  not  40/.  per  annum,  but 
a  man^  shall  not  be  compelled  to  purchase  40/.  per  annum  that 
he  may  be  capable  9f  it. 

Ans.  It  is  found  here,  that  he  accepted  the  office  for  three 
months,  and  took  his  oath/ and  then  he  shall  be  bound  to 
go  through  with  it. 

But  to  that  it  was  answered  by  Sower,  that  he  was  bound 
to  execute  it  as  long  as  he  could,  or  else  he  had  been  de- 
aervedly  punished. 

Obj.  When  an  act  of  parliament  avoids  an  office,  or  creates 
a  disability  in  the  person  to  hold  it,  that  is  not  qualified  aC' 
cording  to  the  office,  there  that  is  the  punishment  of  the 
party,  and  he  shall  not  be  punished  in  any  other  manner;  as 
upon  the  statute  of  >3  Eliz.  for  not  reading  the  articles ;  and 
5  Ed.  6,  buying  of  offices ;  there  the  parsonage  and  the  o& 
fice  shidl  be  void  ;  but  it  was  never  heard  of,  that  an  inform* 
ation  or  an  indictment  lay  for  them ;  and  so  for  simony. 

Ans.  Where  the  offices  are  offices  of  benefit,  there  the 
loss  of  the  office  is  a  punishment;  but  this  13  an  office  of 
charge. 

And  the  mischief,  if  this  were  allowed,  would  be  very 
great;  for  then  a  man  might  procure  himself  to  be  excom- 
municated for  not  paying  some  petty  tithes,  and  so  avoid  the 
serving  of  sheriff,  which  is  an  antient  office ;  as  appears  2 
Inst.  559.  Fortescue,  cap.  24,  fo.  53. 

And  Sawer  took  a  difference,  where  the  words  of  the  act  12  Co.  78. 
are,  "  That  the  office  shall  be  void,"  and  "  forfeited;"  for  ^  ^^*•• 
by  the  word  *"  void"  they  are  absolutely  void,  without  more.  L       ^*^  J 
ado,  for  that  is  executed.     But  if  the  expression  is  "  forfeit-  J*^^^!  p.  c. 
edy"  there  it  is  executory,  and  must  be  avoided.  B.  1,  c.  8,  §  3. 

But  it  was  much  insisted  upon  for  the  king)  that  this  was  Po9t,  p.  475-6. 
j|  voluntary  disability,  and  that  shall  be  looked  upon  as  none  l  Ld.  Ray.  si. 
at  all,  for  here  the  party  might  submit  himself^  and  be  ab- 
solved. 

But  to  that  it  was  answered,  that  in  law  Causa  proxima  Bac.MHx.reg.1. 
nan  remota  spectaturj  and  it  may  as  well  be  said,  when  a 
man  is  in  prison  for  debt,  he  may  pay  his  debts ;  and  though 
in  philosophy  they  say  cOusa  causis  est  causa  caus(Ui  ;  yet 
in  law  the  immediate  cause  is  respected.  Curia  advisare  vult. 
[See  the  judgment  in  2  Mod.  303.]  (a). 

(a)SeeMs^4'e.^(rittMybrJv.ClarAe,  cfLtmdm  ▼.  iSooa*,  Cowp.  893«  535* 

%  Ventr.  247.   JUtt  v.  Larwood^  1  Ld«  and  2  Tjrwhitt's  Bum's  £oc  Law,  2 

Raym.  29.  S,  C.  1  Salk.   167.   Rex  v.  Vol  p.  207—220.  6  Bro.  Pari.  Cas.  181. 

Grotvenor,  1  Will.  18.    S.  C.  2  Stran.  A  C. 
1195,  and  the  case  of  The 
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[Note.— ^7A«  twies  to  the  cases  in  the  seven  foUowkig  pages  (nM 
the  exception  of  C.  41  d,^  are  borrowed  from  the  Appendix  ta 
Mr.  Hoyendeh's  edition  of  the  fid  Part  of  Freeman's  Reports. 
Editor.] 


(  C.  408. )  PascA.— 1679(a). 

Titheof«gute4  If  a  man  agist  cattle^  such  as  are  unprofitable,  and  yield  no 
fiteWc  ^huS^bT  **^®  ^^  kind,  as  horses,  &c.  there  the  party  that  taketh  them 
paid  by'the  ^>  ^*  ^^^  owner  of  the  ground  (i),  shall  answer  the  parson 
owner  of  the      the  tithe,  according  to  the  rate  he  hath  for  their  depastur- 

groond;  if  pro-  ing_(c). 

owner' of^^         But  if  a  man  amst  profitable  cattle,  and  such  as  yield  a 
catde.  tithe  in  kind,  as  sheep  (d)  that  yield  tithe  wool,  and  lambs, 

there  the  owner  of  the  cattle  shall  answer  the  tithes,  because 
the  wool  tod  lamb  in  kind  were  due  to  the  parson,  and  it  is 
impossible  that  the  owner  of  the  ground  could  pay  that.  This 
dinerence  was  taken  by  Sir  Robert  Sower,  and  agreed  per 
Cut\ 

(a)  We  learn  from  1  Rayn.  54,  that  parish  where  the  stock  was  depastured; 

this  case,   though  reported  separately,  or  an  agistment  tithe  will  also  be  due  to 

was  Aoly  one  point  of  the  case  next  fbl-  the  parson  of  that  parish,  who,  otherwise, 

lowing.  might  be  defrauded  of  tithe  altogether. 

{h)  Foctyyi,  Langt,  1  Roll's  Ab.  656.  Ellit  ▼.  Saul,  1  Anstr.  341.  3  Bum  Eoc. 

Sean  ▼.  TWn.  C6L  Comb.  8f  Wood,    3  L.  472.     And  this  qualification  must  It- 

Anstr.    764.       Underwood  v.   GibboH,  self  be  limited,  so  as  not  to  indude  the 

Btmb;  3.  Fisher  v.  Lemaiif  9  Vin.  Ab.  case  of  an  occupier  of  aftrm  in  one  paiisht 

38.  Kershaw  ▼.  Isles,  GwilL  659.  See,  who  prescribes  for  certain  common  fi 

however,  Coe  v.  Sndth,  Gwill.  577.  pasture  on  land  in  another  parish,  upon 

(e)    Holbeche  ▼.   Whadcccke,   Hardr.  which  sheep  are  occasionally  agisted  j 

184.  GuUbert  ▼.  Eversley,  ib.  35.  and  that  tithe  wool,  or  other  satisiaction,. 


(d)  See  MarskoU  x.  Price,  1  Roll's  has  been  immemorially  paid  to  the  ice- 

Ab.  642.  Turner  v.    WilHamSt  3  Anstr.  ter  of  the  parish  where  the  &rm  and 

829.  Gibs.  Codex,  677.  Smith  v.  John-  homestall  are  situated ;  in  such  case,  the 

son,  1  Bunb.   1.    Bateman  ▼.  Aistrap,  right  of  common  is  reputed  part  of  the 

Rayner,  658.  Howes  v.  Carter,  2  Anst  farm  to  which  it  is  appendant!  and  no 

501.  Coleman  v.  Barker,  GUb.  Eq.  Rep.  agistment  tithe  is  payable  in  respect 

231 ;  the  result  seems  to  be,  what  rea-  thereof,  to  the  parson  of  the  pariah  with- 

soning  a  priori  would,   probably,  lead  in  the  local  boundaries  of  which  the  com- 

to :  Tiz.  that,  where  a  mixed  tithe  is  pay-  mon  is  included.  ElUs  v.  Fermor,  GwilL 

able  by  the  owner  of  the  farming  stock,  1022.    If  the  right  of  common  were  en 

a  predial  tithe  is  not  due  for  the  herbage,  gross,  that  is,  annexed  to  the  person, 

or  other  green  food  consumed  by  that  not  appurtenant  to  land,  agistment  tidie 

stock:  with  this  qualification,  that  the  would  be  due  where  the  commonable 

mixed  tithe  must  be  paid  in  the  same  land  is  situated.  Ibid,  1027. 


(  C.  409.  )  DoD  V.  Ingleton. — Mich.  1679. 

S.  C.  T.  Rayro.  277.  1  Rayn.  54.  GwilL  527. 

Tithe  milk  The  question  being,  whether  tithe  milk  should  be  brought 
shoidd  be  de-  home  to  the  vicar,  or  whether  he  ought  to  send  for  the  same 
parishioner^t  *^  every  parishioner,  there  being  no  custom  either  for  the 
the  church         oue  or  the  other? 

|^lLFMi.com.      The  Barons  having  taken  time,  since  the  last  term,  to  con- 
H^e.^""**'      sider  of  this  point,  delivered  their  opinions  seriatim: 
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Montague,  AtUnt  and  Oregory,  were  of  opinionj  tliat 
there  being  no  custom  in  the  case,  diey  ought  to  respect  the 
conveniency  of  the  matter;  and  therefore  it  being  the  usage 
in  that  country  to  bring  their  tithe  milk,  and  other  small 
tithes,  to  the  church-porch,  they  thought  that  the  parishion- 
ers ought  to  brinff  their  small  tithes  thither,  *it  being  an  indif-  [  *  330  ] 
ferent  place  for  that  purpose,  but  for  great  tithes  the  parson 
ought  to  fetch  the  same. 

Mm/numd  was  of  opinion,  that  tithes  being  due  by  the  ec- 
clesiastical law,  according  to  which  law  small  tithes  are  to  be 
carried  home  to  the  vicar's  house,  therefore  he  was  of  opin- 
ion, that  this  Court  ought  to  adjudge  it  so  too  (a). 

(a)  Later  caaet  have  decided,  that,  Oliver,  Bwcih,  7  i.   Carthewy,  Edwards, 

where  there  is  no  custom  to  the  contrary,  Rayner,   449.    Bedle   v.   Mitter,  cited 

the  parson  must  fetch  his  tithe  milk  from  OidlL  969. 
the  usual  pUice  of  miiking.  Dodsfm  ▼* 

Clifford  v.  Francis.  (  C.  410.  ) 

A  MAN  devises  the  surplus  of  his  estate,  after  debts  paid,  to   When  money 
his  executors,  to  be  oisposed  by  them  to  pious  uses:  the  ^^J^*°* 
question  was,  whether  the  commissioners  for  charitable  uses  rally,  theking 
had  power  of  this  ?  And  the  Court  took  this  difference :  shall  have  the 

That  when  money  is  riven  to  a  charity,  without  express-.  ^^^'^^^ 
mg  what  charity,  there  the  king  is  the  disposer  of  the  charity,  expreaseJ^the 
and  a  bill  ought  to  be  preferred  in  the  Attomey-General's  commissioners 
name  for  that  purpose.  S^^fi^^p- 

But  if  the  cnarity  be  expressed,  there  it  is  in  the  power  of  h^'  s  i^vaar' 

the  commissioners  for  charitable  uses  (a).  2  FonbL  Bq.  B. 

8,  p.  s,  ch.  1, 

(a)  In  Moggridge  ▼.  ThaekweU,    7  conformity  to  the  distinction  laid  down  '^^  ^ 

Ves.  74,  86,  this  case  is  cited;  and  the  in  the  text     See,  also,  Paice  y.  Jreh^ 

decree  there  made,  which  was  afterward  bUhop  qf  Canierbtay,  14  Ves.  872.  S 

alBnned  in  Ae  House  of  Lords,  was  in  Freem.  p.  S62,  C.  880  b. 

Manning  and  Manning. — Mich.  1682.  (  C.  411.  ) 

A  BILL  was  preferred  for  a  distribution,  upon  the  act  con*   Equity  wiu  not 
cerning  intestates'  estates,  and  to  discover  a  trust  of  some  mo-  ^^"j^J^i^ 
ney  put  out  by  the  defendant,  for  the  intestate,  in  his  own  eActs.  Sedvid. 
name.     Upon  a  demurrer,  the  Court  resolved,  that  they  s  Ventr.  862. 
would  give  no  relief,  so  as  t^'make  a  distribution,  because  it  ^^•*  Chan.  95. 
was  an  authority  given  by  act  of  parliament  to  the  Ecclesias- 
tical Judges,  and  umited  particularly  to  them ;  and  although 
there  were  no  negative  words  in  the  act,  yet  it  being  a  thing 
newly  created,  iraich  wis  ^  not  at  common  law,  they  would 
not  hold  plea  of  it  any  fiurther  than  to  discover  the  trust  or 
fraud,  in  case  there  were  any.     Of  a  legacy  they  will  hold 
jdea,  because  due  at  common  law,  but  not  of  dilapidations: 
and  they  gave  the  same  resolution  in  the  case  of  one  Saw^. 
bridge. 
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But  it  was^dleged,  that  nay  Lord  Chdocellor  dotib  t()n- 
atantly  decree  a  distribution  (a), 

(«)   An  executor,   or   admiQutrator*  oftbetniBt;  Wind y.  JtkifOf  IF.  Wmi. 

being  considered,  in  equity,  as  a  tnu-  575;  which  the  Spiritual  Courts  have  not 

tee,  upon  this  ground  a  bUl  in  equity  the  means  of  doing.      Parrihgdom    ▼. 

may  be  brought  to  eaforce  the  esecudoii  KnigkUey,  ibid,  548. 

[    331    .]  ^^_ 

(C.412.)  HU.—1690. 

A.  mortgaged  A*  MORTGAGETH  to  B.  in  trust  for  C.  and  then  confesseth  a 
c  ^  *dS^^**'  judgment  to  D.  and  afterwards  C.  lends  him- more  numey, 
confessed  judg-  &nd  takes  another  mortgage  of  the  same  estate  in  his  own 

ment  to  D.,  and  name  (a). 

■^**rj^^^  .^  D.  the  creditor  by  judgment  having  extended  the  knds, 
toc!rSe  j*iSg-  preferred  his  bill  to  be  let  in  to  redeem^  upon  payment  of  the 
ment  creditor  D.  money  duc  upon  the  first  mortgage :  and  the  sole  question 
was  allowed  to   ^g^  whether  he  should  be  let  in  without  paying  off  both  the 

redeem  on  pay-         _1  o  r   .^      o 

ment  of  the  first  mortgages  ? 

mortgage  only.        And  by  Atkbis,  NevUi  and  Letchmerey  he  shall  redeem 

upon  pajrment  of  what  was  due  upon  th^  first  mortgage 
only ;  for  when  the  judgment  was  acknowledged,  he  had  a 
right  to  the  equitjr  of  redemption  prior  to  the  second  mort- 
gagee,  which  could  not  be  taken  from  him  by  any  act  of  the 
mortgagor* 

But  per  Tartan  e  contra;  that  he  shall  not  redeem^  but 
upon  payment  of  both  i  and  it  is  the  common  practioe,  for  the 
last  mortgagee  to  take  in  the  first  mortgage,  and  by  that 
means  to  protect  himself  against  all  subsequent  mortgages; 
and  it  was  admitted  by  the  counsel  of  the  other  side>  that  if 
a  purchaser  takes  in  the  first  mortgage,  that  shall  protect 
him  in  his  purchase ;  but  they  distinguished,  where  it  is  a 
security  only,  and  not  an  absolute  purchase,  that  they  shall 
there  take  place  according  to  their  priority  in  time. 

Qu,  Of  the  resolution  of  the  Court  in  this  case,  because  it 
seems  against  the  constant  practice  in  Chancery  (b) ;  and  a 
mortgagee  is  a  piu^chaser /tto  t€mto  to  the  value  of  nis  debt, 
as  much  as  an  absolute  purchaser. 

(a)  If  the  second  mortgage  was  taken  119.  Anon.  2  Cba.  Ga.  35.  Shepherd  ▼. 

without  notice  of  the  judgment,  thede-  TUley,  2Atk.  350. 

cree  here  made  seems  altogether  ano-  (b)   Fid.  2  Freem.  C.  13,  p.  14,  and 

maloQs.  <Seddard  v.  CompUn,  1  Cha.  Ca.  notes,  ib,  2d  Ed« ;  lilso,  0<  7,  p.  a  id. 

^  • 

(  C.  413. )  Vpcn  4he  P^Uian  of  Hornbee,  Williamson,  Smith,  and 

Stonb.— /«/.  1691. 

S.  C.  with  the  pUadmgi  ki  5  Mod.  29.  Skill.  001.  CoAilc.  270.  Caftk*  38S.  Salk.  59. 

14  Howell's  Stat.  TrL  p.  L 

The  king  may  KiNcJ  Charles  the  Second,  haying  taken  up  greiit  sums  of 
tyT^hwgeabie^'  ^^^oi^y  of  the  petitionees,  or  their  testator,  ivhowerebantken, 
upon  his  heredi-  in  Consideration  thereof  granted  to  them  and  their  henift 
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Tend  aimuitiefl»  chargeable  upon  the  hereditary  revenue  of  tary  rtfeoM^  so 
excise,  giren  to  the  king  by  the  statute  of  12  Car.  2,  cap-  24.  a»tcH)iiidWfiiit. 

♦  The  said  annuity  being  for  many  years  arrear,  the  peti-  [  *  332  ] 
tioners  exhibited  their  petition  to  the  Barons  of  the  Exche-  cesaon;  and  the 
quer  for  the  said  arrears;  whereupon  two  questions  did  arise^  grantee  hw  a 

1st  Question^  Whether  this  grant  of  the  king  were  good  ^an  by  Peti- 
to  bind  the  successor,  so  as  to  continue  a  charge  upon  the  don  to  the 

id  revenue  ?  ^^  ^^ 

Sd  QueMtioiiy  Whether  the  petitioners  had  taken  their  pro*    ^  ^^^' 
per  remedies  for  recovery  of  the  said  arrears? 

Adprimam  qtuBst*: — Atki$u,  JUrton  and  Powell,  were  of 
opinion,  that  the  grant  was  sood  to  charge  the  successor. 

It  was  admitted,  that  the  king  could  not  grant  away  his    The  king  can* 
kingdom,  nor  put  it  in  vassalage  or  subjection  to  the  pope  or  ??*^g*"*  ^ 
anyother,  as  is  said  in  4  Inst.  13,  14,  83,  202,  357.  pISu  to  ^. 

That  the  king  may  grant  an  annuity  or  charge  his  revenue,  ageorsuhjectkm 
2Cro.78.  6Co.  66.  7Co.21.  9H.7,12.  2Inst.58.  Vaugh.  ^ another. 
161.  4  Inst.  29.  Dyer,  92.  9H.6,12.  Bro.Quinz.  7.  2Rol. 
176,  198.  19H.6,6.  4In8t.l26.  6Co.73.  2Rol.98.  Moor,      ' 
833.  2  H.  7,  8.  Reg.  Orig.  193,  266, 307.  21  Ed.  3,  47. 

But  it  must  be  said  of  whose  hands  to  be  received,  or  else   The  kmg  om- 
it is  not  good,  for  he  cannot  charge  his  person.  Nat.  Brev.  ^^  ^^^^„^ 
52.  Dy.  92.  Hob.  148.  l^^  ]  ^^ 

Obj»  That  it  was  out  of  an  incorporeal  inheritance. 

jins.  It  is  good  notwithstanding.  1  Inst.  47. 

ObJ.  It  was  pretended,  that  the  king  was  deceived  in  his 
grant,  as  to  the  consideration. 

Ans*  If  the  king  be  deceived  in  a  consideration  real  exe-  .'^^l?!"*  ^ 
cutory,  it  will  void  the  grant,  but  not  in  a  consideration  per-  conSderalion 
sonal  executed.  Plow.  454.    Lane,  3, 76,  108.    10  Co.  47.  6  real  executory, 
Ck).  66.  1  Co.  43.  Yelv.  1.  11  Co.  90.  Hob.  230.  his  grant  is  void: 

That  there  have  been  acts  of  resumption  shews  that  the  Sicretion^jw^' 
grants  were  good,  because  they  could  not  be  avoided  but  by  sonai  executed. 
act  of  parliament.  ^f^^*  c.  190, 

Obf.  This  is  but  an  authority,  and  so  void  by  deaths  be-  l^^^'  ^^"^ 
cause  revocable. 

Afu.  It  is  an  interest ;  and  a  licence  coupled  with  an  inter*   ^  ^i^^th 
est  is  irrevocable.    Dy.  176.   Nat.  Brev.  228.    Plow.  457.  i^^tiTine^ 
Palm.  Rep.  171,  172.  Dyer,  49.  vocable.  Jnte, 

Ad  sectmd*  ^WBSt': — ^All  die  Barons  (a)  hdd,  that  the  re-  p-^^'  ^^l'^. 
medy  by  petition  to  the  Barons  was  a  proper  remedy,  and  izl^ 
that  it  was  in  their  power  to  relieve  the  petitioners,  and  give 
judgment  for  them.  Keilw.  178.  Stamf.  73,  75. 

*  Apetition  of  right  lies  as  well  for  a  personal  as  a  real  [  333  J 
due.  How.  377,  434.  JFrotKs  case,  and  NevUCs  dase,  9H.  ^^^^%^y^ 
6>  13.  1  RoU.  539.  Lane,  38.  4  Inst.  415.  fof  a  personal  aa 

Baron  Letchmere  e  contra : — ^That  the  king  could  not  alien  a  real  due,  Vid, 
or  charge  this  revenue.  Fleta,  183.  3.  54S.  Selden,  Grotius,  ^^'n  U'luu 
Pryn,  9,  390.    Vindication  of  the  liberties  of  Engl.  Freens.  ^^^,  81-4. 

1.  It  was  given  in  Ueu  of  a  revenue  unalienable  but  by  act  iTermRep.i7s. 
of  parliament,  viz.  the  Court  of  Wards.    [5  Mod.  56.] 

(a)  Qumr€,  whether  Lttehmert,  B.  held  thia?  Fid.  5  Mod.  48. 


8S8 

5  Mod.  54.  14 
HoweU's  State 
TrL30. 


5  Mod.  46. 
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S.  If  the  king  may  alien  part,  he  may  aHen  all,  and  theo 
the  subjects  win  bear  the  burden,  for  they  must  grant  new 
supplies  to  support  the  Crown. 

3.  This  charge  was  granted  by  the  king  at  a  time  wheh  he 
had  no  occasion  for  money ,  but  merely  for  to  gratify  hispro- 
digaUty,  being  at  a  time  when  the  parliament  rained  golden 
showers  into  his  lap. 

It  appears  by  the  answer  Edward  the  Third  ffave  the  pope, 
that  it  is  not  in  the  power  of  the  king  to  alien  his  kingdoms, 
&c.  4  Inst,  is,  14. 

4.  The  very  words  of  the  act  of  parliament  shew,  that  it 
was  the  intent  of  the  parliament  it  should  continue  in  the 
Crown  unalienable,  there  beinff  the  words  '^  for  ever  hereaf- 

.  ter  to  remain  to  the  king  and  nis  successors'*  several  times 
in  the  act. 

5.  A  power  in  the  act,  to  enable  the  king  to  let  to  farm  for 
three  years,  shews  the  parliament  never  intended  he  should 
have  power  to  aUen  as  he  pleased. 

6.  where  the  parliament  intended  a  power  in  the  king  to 
alien,  it  is  otherwise  worded ;  as  in  the  acts  that  ^ve  monas- 
teries to  the  Crown  it  is  said,  ^'  to  do  therewith  as  he  pleased.** 

But  judgment  was  given  for  the  petitioners,  upon  the 
opinion  of  the  other  three  Judges  (i). 


(b)  Upon  a  writ  of  error  in  the  Ex- 
chequer Chamber  this  judgment  was  re- 
versed by  the  opinion  of  Lord  Keeper 
Somers  and  Lord  C.  J.  Treby,  who 
thought  that  the  Barons  of  the  Exche- 
quer were  not  authorized  to  make  orders 
for  payments  on  the  receipt  of  Exche- 
quer, and  therefore  that  the  remedy  by 
petition  to  them  was  inapplicable:  hut 
the  majority  of  the  Judges,  including 
LordC.  J.  Holt,  approved  of  the  remedy, 
and  the  judgment  of  the  Exchequer 
Chamber  was  itself  reversed  on  error  in 
Parliament  Notwithstanding  this  ulti- 
mate decision  in  favor  of  the  petitioners, 
an  act,  12  &  13  Will.  3,  ch.  12,  was  soon 
after  passed,  by  virtue  of  which  they 
received  only  a  composition  for  the  whole 
arrears.  See  the  case  reported  under  the 
name  of  the  Banken*  Case  in  14  How- 
ell's State  Trials  with  the  observations 
of  Hargrave;  and  the  proceedings  in 
Parliament,  iHd.  p.  110,  and  2  Lords' 
Debates,  p.  8.  On  the  right  of  alienation 
by  the  Crown,  see  the  Tracts  referred  to 
by  Hargrave  in  his  introduction  to  the 
case  in  the  State  Trials.  The  argument 
Q^  Treby  is  in  5  Mod.  46 ;  of  Holt  in  5 
Mod.  53,  and  Skinner,  601 ;  and  of 
Somers  in  a  separate  publication,  ed. 
1733,  reprinted  in  the  State  Trials,  uH 
tupra.  The  proceeding  in  the  Exche- 
quer seems  to  have  been  on  the  plea 
side,  and  was  called  a  monstrance  de 
Droit,  See  5  Mod.  p.  57-8,  and  14  How. 
State  Tr.  p.  107.  But  see  Ld.  Somers's 
argument,  Ibid,  p.  76 — 80.     In  Mae- 


beath  v.  Haldimand,  1  Term  Rep.  176, 
Lord  Mansfield  says  that  "great  diflb^ 
ence  had  ari&en  since  the  revolution  with 
respect  to  the  expenditure  of  the  public 
money.  Before  that  period,  all  the  pub- 
lic suppUes  were  given  to  the  king,  who 
in  his  individual  capacity  contracted  for 
an  expenses.  He  alone  had  the  dispo- 
sition of  the  public  money.  But  since 
that  time  the  supplies  have  been  appro- 
priated by  parliament  to  particular  pur- 
poses, and  now  whoever  advances  money 
for  the  public  service  trusts  to  the  fiiidi 
of  parliameaL  That  according  to  the 
tenor  of  Ld.  Somers's  argument  in  the 
bankers'  case,  though  a  Petition  of  Ri^t 
would  lie,  yet  it  would  probably  produce  no 
effect.  No  benefit  was  ever  dorived  finom 
it  in  the  bankers'  case ;  and  parliament 
was  afterwards  obliged  to  proiide  a  parti- 
cular fund  towards  the  payment  of  diose 
debts.  Whether  however  this  alteiatioD  in 
the  mode  of  distributing  the  supplies  had 
made  any  difference  in  the  law  upon  thi^ 
subject,  it  was  unnecessary  to  determine : 
at  any  rate  if  there  were  a  recovery 
against  the  Crown,  application  most  be 
made  to  parliament,  and  it  would  come 
under  the  head  of  supplies  for  the  year." 
Lord  Somers  observes  in  his  argument 
**  I  should  much  doubt  whether  a  new 
law  for  the  more  easy  recovery  of  pen- 
sions granted  by  the  Crown  would  be 
for  the  good  either  of  king  or  people." 
14  State  Trials,  p.  104.  See  Gidlfy  ▼. 
Litrd  PahMftton,  3  Brod.  ft  Bing.  S75« 
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before  a  bond, 
debt 


Stasby  v.  Powell.— PcwcA.  1693.  15  JUt^.  (  C.  414.  ) 

A  DECREE  was  had  against  the  defendant's  intestate  by  the    a  decree  in 
plaintiff  for  400/.  for  the  profits  of  lands  received  by  him;  ^^iJ^^^^ 
and  the  intestate,  before  the  said  decree,  was  indebted  to  the  ^boiiLtrator'^ 
defendant  by  bond* 

The  intestate  dying,  the  defendant  got  administration ;  and 
the  question  was,  whether  the  defendant  could  retain  to  sa- 
tisfy his  own  bond  against  this  decree,  there  being  not  assets 
to  satisfy  both  ? 

♦And  held  by  Atkins,  Turton  and  Letehmere,  that  he  [    *334    ] 
might  (a) ;  and  thereupon  decreed,  that  the  defendant  should 
pay  the  plaintiff,  in  case  he  had  assets,  in  the  first  place.       i 

Powell  dubitavit,  for  that  in  case  the  party  was  sued  at 
law  for  debt  upon  a  bond,  he  could  not  plead  nor  give  this 
decree  in  evidence  at  law,  to  bar  the  plaintiff;  and  so  it 
would  be  one  way  at  law  and  another  way  here.  But  for 
that  it  was  answered,  that  the  party  might  be  relieved  by  his 
bill  in  equity  and  have  an  injunction  (i). 


(a)  It  it  evident  that  the  negative 
pibtide  has  been  omitted  here,  through 
an  oversight  merely;  as  vre  are  told,  in 
the  next  branch  of  this  same  sentence, 
that  the  plaintiff  was  to  be  first  paid. 
The  privilege  of  retaining  for  a  debt  due 
to  himself  is  allowed  to  an  executor  or 
administrator  only  as  against  creditors 
of  an  equal  degree.  Muucn  v.  May^  3 


Yes.  &  Bea.  197.  But  a  decree  for  pay* 
ment  of  money  must  be  preferred,  in  a 
course  of  administration,  to  a  bond  debt. 
See  Sewrle  ▼.  Xone,  3  Freem.  103. 

(h)  See  Dartton  v.  Earl  of  Orfordf 
in  note  to  3  P.  Wms.  401,  and  references 
there  given;  to  which  add  Paxtvn  v. 
Douglas,  8  Yes.  521. 

[Notes  by  Mr.  Hovtndnu] 


PflwcA.— 1694. 

May  11.  Thia  day  'Mx.  Montague  was  sworn  Chancellor  and 
Under  Treasurer  of  the  Exchequer,  The  Lord  Keeper  com- 
ing up  out  of  Westminster  Hail  made  a  speech  to  him  to  the 
effect  following,  vi^. 

Mr.  MontfMgue,  the  king  taking  notice  of  your  diligence, 
fideVty  and  dexterity,  wherewith  you  have  served  him,  hath 
been  pleased  to  constitute  you  tne  ChanceUor  and  Under 
Treasurer  of  his  Majesty's  Court  of  Exchequer:  it  may  be 
thought  strange,  that  a  man  of  your  years  should  be  thought 
fit  for  so  great  an  oiHce  and  place  of  trust ;  but  when  your 
learning  and  merits  are  consiaered,  that  wonder  will  cease. 
It  was  nis  majesty's  observation  of  your  merits  only  which 
preferred  you  to  this  place,  without  the  recommendation  of 
any  one  wnomsoever;  that  which  I  wish  on  your  behalf  is» 
that  you  may  answer  the  expectation  you  have  raised  of  your- 
self; and  I  wish  for  his  majesty's  sue,  that  he  may  in  all 
other  cases  make  merit  the  measure  of  preferment,  as  he  has 
done  in  this. 


(  C.  416.  ) 
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jMich.—l69S. 

&  a  OwUL  562. 


Tithe  of  hopi.    In  a  cau3ej  where  a  person  preferred  a  biU  for  tithes,  these 

points  were  held  by  the  Judges:  ' 

1.  Where  the  parson  had  tithe  hops,  no  tithes  should  be 
paid  for  the  poles  (a)  which  were  used  in  the  hop-yard.  And 
a  question  arose,  whether  the  parson  should  have  tithes  of 
the  bark  of  the  poles,  the  bark  being  sold?  And  by  Letch^ 
mere  he  should.  But  the  Chief  Baron  and  .the  others  e  con- 
tra; for  the  poles  being  privileged,  the  bark  shall  be  so 
too(i). 

S.  That  for  fuel  spent  in  fire  to  dry  the  hops  tithes  should 
]be  paid ;  because  the  parson  had  no  benefit  by  that  (c)  the 
tithes  being  paid  before  they  were  dried  (d). 

*  3.  That  tithes  ought  to  be  paid  as  soon  as  the  tenth  part 
can  be  well  severed  from  the  nuie,  if  there  be  no  custom  to 
the  contrary  {e) ;  and  so  it  is  for  com  and  hay,  as  soon  as  it 
is  made  into  shocks  (/)  or  cocks  {g)* 

4.  That  for  wood  employed  to  hed^e  or  fence  com,  wliere 
the  parson  had  tithe  corn,  no  tithe  shall  be  paid  (A);  and  it 
was  said  to  be  a  general  rule,  that  no  tithes  shall  be  paid 
for  any  thing  per  quod  decinuEjkmt  uiertores. 


[  ♦S^S    ] 


No  tithe  pay- 
able for  any 
ibXtiig  per  quod 
dechnafiwU 
uberioret. 


(^  T«  maintBiii  this  eKen^tion,  it 
•bould  seen,  a  special  custom  must  be  es- 
tablished: for  though  it  wasresohred,  in 
the  principal  case,  that  *'  no  tithes  should 
*'  be  paid  for  any  thing  per  quod  d^phna 
"fiunt  uberioret; "  yet  Lord  Hardwicke» 
C.  (in  WcdUm  ▼.  TVyon,  1  Dick.  245,) 
obserTCs,  ''  it  would  be  a  dangerous  in- 
*<  novation  to  admit  the  argument,  that 
«  the  use  Uxt  which  wood  is  cut,  deter- 
"  mines  whetlier  it  he  titheable :  that  a 
"  case  had  indeed  beeh  put  where  the 
"  use  does  determine  whether  it  is  tithe- 
"ahle;  vis.  where  wood  is  cut  to  be 
"  burnt  in  the  house  of  a  paiisliioner ; 
''  in  which  case  it  is  not  liable  to  tithe: 
**  but  tliat  is  not  by  common  right,  but 
"  by  special  custom."  Norton  v.  Femwr, 
'  Cro.  Car.  113,  lays  down  the  same  doc- 
trine. Now  as  hops  are  of  comparatively 
recent  introduction  into  husbandry,  it 
may  be  questionable  whether  any  cus- 
tom respecting  them  would,  as  against 
the  claims  of  the  church,  be  held  bind- 
ing;  for  though  forty  years  are  sufficient 
to  .establish  a  custom,  or  prescriptiop  in 
the  Spiritual  Courts  according  to  Saun^ 
derson  v.  Chggett,  1  P.  Wms.  663,  and 
Gibs.  Cod.  691,  or  at  any  rate  fifty 
yean  according  to  Droit  v.  Tcfflor,  1  Str. 
88,  and  Gt^teman  v.  Hobiff  Wflles, 
681 ;  yet  here  the  question,  if  the  right 
to  tithe  were  disputed,  must  be  deter- 
mined in  the  Courts  of  ordinary  juris- 
diction, which  admit  no  suchrulci  Flem' 
ing  v.  Dudley,  SavUle,;.  13.   Beake  y. 


Mayne,  Acre  dted. 

(b)  Upon  a  similar  principle  it  was  de- 
cided, in  Ram  v.  Paitenton,  Cro.  EHs. 
478,  hi  LifortPt  case,  11  Repw  48,  and 
in  Newman* t  case,  Oodb.  175,  that  na 
tithe  is  payable  for  the  loppings  of  tim- 
ber trees.. 

(c>  Jnon.  1  Yentr.  75.  TOden  ▼.  WtO- 
ter,  1  Sid.  447. 

(d)  As  to  hops,  see  the  great  ease  of 
Kni^  y.  HalUyt  2  Bos.  &  PvlL  172.  a 
Br.  P.  C.  233,  Toml.  edit:  for  the  gene- 
ral rules,  sec  CoUyer  v.  Howet,  3  Anstr. 
956. 

(e)  ManteU  v.  Payne,  QwiU.  1504. 
(/)  The  common  law  mode  of  tithing 

com  is  in  the  sheaf,  and  not  in  the 
shock :  SkaUerott  v.  JoufUy  13  East,  267. 
Halliwellv,  Trappet,  2  Taunt  58 :  And 
if  grain  has  additional  labor  bestowed 
on  it  by  the  farmer, .  by  being  put  inta 
shocks,  whereby  it  is  better  protected 
from  the  weather,  lins  benefit  and  addi- 
tional labor  may  constitute  a  good  coa- 
dderation  for  rendering  the  11th,  instead 
of  the  10th,  shock.  Smyth  v.  Sambrook, 
1  Mau.  &  SeL  78. 

(g)  Hide  v.  ElHt,  Hob.  250.  HalU- 
weU  y.  TrappeSf  ubi  tupra.  Newman  v. 
Morgan,  10  East,  9. 

(h)  1  Roll's  Ab.  644.  Mooi«,  688. 
But  quart,  whether  a  special  custom 
must  not  be  shewn  to  support  the  exemp- 
tion? see  note  (a);  and  SmUk  v.  WU- 
liaau,  GwilL  608. 
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5.  Whether  tithes  shall  be  paid  for  fiiel  roent  in  the  house^ 
nrhere  there  is  no  custom^  they  said  they  snould  not  deter- 
ininey  it  being  no  point  in  this  case,  and  there  being  opinions 
both  ways.  Cro.  Car.  118,  was  cited  at  the  bar,  that  such 
fiiel  shaU  not  be  discharged  without  a  custom  (i). 

6.  That  land  where  wood  grew,  and  was  stocked  up  and 
converted  iiito  tillage,  is  not  such  barren  land  as  ought  to  be 
exempted  from  payment  of  tithe;  but  only  such  is  intended 
barren  land,  which  before  the  ploughing,  produced  no  profit 
to  the  owner  (k). 

7.  That  for  rakings  of  com  no  tithe  was  payable,  if  they 
were  involuntary ;  but  if  there  was  any  fraud  in  leaving  more 
than  was  necessary,  that  tithe  should  be  paid  (2). 

^  8.  That  the  parson  could  not  justify  his  coming  to  set  out   The  panon 
tithes  without  me  consent  of  the  owner;  because  by  the  sta-  ^'^^^i^^to  let 
tute  [2  &  S]  Ed.  6,  [c.  18,1  the  owner  is  to  set  out  his  tithes,  ^t^u^g  with- 
and  if  he  do  not,  he  is  liable  to  the  penalty  ofthe  statute  (m).  out  the  consent 

^of  the  owner. 

*(l)  See  note  (a).  In  Norton  v.  Farmer  gested  at  a  g;round  Sot  a  prohibition, 
(aa  appears  from  the  report  in  Hetley,         (k)  fieardmore  y.  GiUirt,  Bunb.  159. 

88,  110,  117,)  YelTertonandCroke,  J  J.  Warwick  v.  CoUint,  2  Mau.  &  Sel.  359. 

thought  the  exemption  waa  of  common  5  Mao.  9c  SeL  177.  StochoeU  ▼.   Terry, 

light;  but  Richtfdion  and  Hutton,  J  J.  IVea.  Sen.  117. 
deemed  a  ciiatom  to  be  neoeatary.    Lord         (I)  NickoTt  caie  dted,  Cro.  Elis.  660. 

Coke  aeems  to  have  been  of  the  first  opin-  Green  y.  JETtm,  tHd.  703.   SheringUm  ▼. 

ion;  2d  Instil  652.    Lord  Hardwicke,  Pleetuood,  ibid.  475.  1  RoU's  Ab.  645. 
a$  obaenred  ttpnh  held  the  latter ;  ia         (m)  The  statutk,  as  ftr  as  respeets  the 

which  Parker,  C.  B.  also  concnrred  in  setting  out  of  tithes,  is  of  course  appU> 

Brtkme  y.  Reffie,  Owill.  965.  See,  also,  cable  to  prediai  tithes  only.  Norton  y« 

Waiten  y.  SeOih,  2  KeUe,  634,  where  a  Clarke^  OwDl.  428. 
jpeclal  CMlnm,  net  kx  terra,  was  sng-  [Notee  by  Mr.  Hevenden.l 
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BouLTON  v.  Canon  (a).  (  C.  417. ) 

S.  C.  1  Vent  271.  PoUezf.  125.  3  KebL  189,  446,  466,  493. 

Lessee  for  years  covenants  j9ro  se,  execui,  admimst.  ef  as-   iSmfrtinanac- 
mgnai.  suis  to  pay  the  rent,  and  dies,  and  his  executor  en-  fo*J°TOYmeS"of 
ters,  and  the  lessor  brings  an  action  of  covenant  against  the  rent,  against  the 
executor,  for  rent  incurred  in  his  own  time,  and  sets  fordi,  defendant  a$ 
that  he  entered  into  the  land,  and  held  it  after  the  death  of  ^^^{^^y^ 
the  testator.    The  executor  pleads  plene  €ulmimstravii,  and  ^  good  piea, 
the  plaintiff  demurs.  although  Ae 

It  was  alleged  for  the  nUdntiff,  that  this  was  no  good  plea ;  JJI^otTttoe  '" 
for  if  an  action  be  brougnt  against  an  executor  for  rent  in-  and^^ed^lslra- 
curred  in  his  own  tkne,  ne  shall  be  charged  de  bonis  propriis,  tion  states  an 
andanaction  of  debt  in  the  2>e6e< and cfeftn^/lies against  him.  ^^  *Sfe  dt'^' 
5  Co.  8 1 ,  Hargrave's  case.  And  it  was  said,  that  this  is  not  like  feSdant  dnce^' 

(a)  See  a  case  between  the  same  parties,  pott,  p.  393.     But  quare,  if  it  be  the 
samef 

x2 
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the  testator's  the  case  in  Dy.  324f,  where  a  covenant  to  repair  ifi  broken  by 
death.  Fid.  ante,  the  executor ;  •  yet  judgment  shall  be  de  bonis  testataris,  for 
^'  ^^^'  there  it  doth  not  appear  upon  the  record,  that  he  hath  any 

assets  in  his  hands ;  but  wnere  that  appears,  it  is  otherwise, 
and  that  is  the  reason,  that  for  rent  incurred  in  the  execu- 
tor's own  time,  he  shall  be  charged  in  the  Debet  and  detinei, 
because  it  doth  there  appear,  that  he  hath  taken  the  profits; 
and  so  in  case  of  devastavit ,  an  action  of  debt  lies  against 
[  *  337  ]  him,  because  *it  appears,  that  he  hath  received  the  profits 
to  raise  assets ;  and  so  in  this  case  it  is  alleged,  that  he  en- 
tered and  enjoyed  it,  and  so  took  the  profits ;  so  that  this  is 
not  like  the  case  of  a  covenant  to  do  a  collateral  act,  as  to 
repair,  &c.  but  here,  when  he  enters  and  takes  the  profits, 
he  hath  in  eifect  made  this  his  own  covenant,  being  a  cove- 
nant that  goes  along  with  the  land  to  the  assignee,  and  so 
ought  to  be  charged  de  bonis  propriiSf  and  then  plene  admi- 
nistravit  is  no  TOod  plea.  And  Sir  fFilliam  Jones  pro  goer. 
said,  that  this  oiffers  much  from  a  collateral  covenant;  lor  if 
an  executor  do  pay  damages  recovered  for  breach  of  a  col- 
lateral covenant,  he  cannot  plead  it  against  judgments  or  sta- 
tutes ;  but  if  he  pay  rent,  he  may. 
The  rent  is  a  Hale,  Ch.  Just. : — Thexcason  of  that  is  because  the  rent  is 
u^a^d  oni'^*'  *  charge  upon  the  land,  and  nothing  shall  be  assets,  but 
the  surplus        what  is  ovcr  and  above  the  rent. 

profits  over  and  SaundcTs  pro  defendente  confessed,  that  an  action  of  debt 
shairbe^awete  ^^^  ^^^^  "^  *^^  Debet  and  detinet  would  lie  against  an  execu- 
Postfp.  394.  tor  for  rent  incurred  in  his  time;  but  the  reason  of  that  is, 
Wentw.  Exec,    becausc  it  is  grounded  barely  upon  the  possession,  and  must 

1763)'  ^^aaik.  ^  '^^  ^^  *^®  same  county;  whereas  an  action  upon  a  cove- 
317.  '  nant  of  the  testator  may  be  laid  any  where,  because  then  he 

is  charged  upon  the  deed  of  the  testator  without  any  respect 
to  the  possession;  and  although  it  be  alleged,  that  the  de- 
fendant entered  and  took  the  profits,  yet  the  defendant  could 
not  traverse  that,  and  the  books  are  clear,  that  for  breach  of 
a  covenant  judgment  shall  be  de  boftis  testatoris,  and  then 
plene  administravit  is  a  good  plea.  2  Cro.  67.  Bendloe,  134, 
135. 
When  executor      Hoief  Ch.  Just. : — When  a  lessee  for  years  dies,  and  his  ex- 
vearTentMv       ecutor  enters,  it  is  in  the  election  of  the  lessor  to  charge  hiiti 
the  lessor  may    either  as  executor  in  the  Detinet  only,  or  else  as  he  takes  the 
elect  to  charge    profits  (and  is  as  it  were  an  assignee)  in  the  Debet  and  detinet; 
^^Z^Tor  ™^  **'^®  charges  him  in  the  Detinet  only,  judgment  shaU  be 
as  assignee  in     de  honis  testotofis ;  and  here  you  have  brought  covenant 
^tia  debet  and     against  him  as  executor,  and  you  having  made  your  election 
^liss  282**'    ^  charge  him  so,  certaiidy  plene  administravit  will  be  a  good 
Bottt  c.  489.     plea  (6).     Sir  fFilliam  Jones  did  confess,  that  if  it  would  not 

3  East,  3* 

1  Saund.  1,  n.  1.       ^jj   ^^  BuekUy  v.  Ph-k,   1  Salk.  Clements  v,  WaUer,  iBun.  2l5i.  When 

316-7.    Lyddat  v.  Ihadap^  1  Wils.  4;  (be  plaintiff  elects  to  sue  the  executor  as 

and  see  WiUon  ▼.    Wigg,  10  East,  318.  assignee,  the  declaration  does  not  name. 

CoUmt    ▼.    Thonmghgood,    Hob.    188.  him  executor,  but  alleges  that  all  the 

Bridgeman  v.  LigfUfootf  Cro.  Jac.  671.  estate,  &c.  of  the  lessee  came  to  the  de- 
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amount  to  a  charging  of  him  as  assignee,  when  it  was  plead- 
ed, that  he  entered  and  took  the  profits,  that  the  plea  would 
be  good  against  them:  and  it  was  said  in  this  case,  if  a  mian 
do  covenant  to  pay  rent,  and  after  assigns,  the  lessor  may 
upon  this  covenant  charge  the  party,  or  his  executors,  or  the  s  Cro.  522. 
assignee,  at  his  election ;  and  so  it  is  if  there  be  twenty  as- 
signments, for  the  ♦party  and  his  executors  are  always  lia-  [  *  ^38  J 
ble  upon  the  deed  to  the  covenant. 

Per  Hate, — If  the  assignee  breaks  the  covenant,  he  may    If  anassigoee 
be  charged,  or  the  lessee,  or  his  executors ;  but  if  an  assignee  **^*  ^«™  breaks 
assign  over,  and  the  second  assignee  break  the  covenant,  the  ^t^^rialer°hei 
first  assignee  cannot  be  charged  (c),  but  the  sepond  assignee  or  the  lessee,  or 
that  broke  the  covenant,  or  uie  lessee,  or  his  executors  may.  ^  ^JTh***"*  j 

If  an  executor  assign  over,  he  may  still  be  charged  for  the  ^^{^^  the*aMig- 
rent  in  the  i)e^ut«^  if  he  have  assets,  but  not  in  the  Debet  and  neeof  anasssig- 
de/me^,  but  for  the  time  that  he  occupies.     J.  S.  lessee  for  neebreaksit,the 
years,  rendering  rent,  assigns  and  dies,  his  executor,  if  he  J^t^S^Me, 
tiath  assets,  may  be  charged  in  the  Detinet^  or  in  covenant,     if  an  executor 

If  there  be  a  covenant  to  repair,  or  not  to  assign,  the  exe-  of  lessee  assigns 
cutor  is  chargeable  after  assignment,  but  notde  bonis  pro-  gtuiliiiibiea*" 
priis.    Adjoumaiur.  executor  for 

rent,  or  on  a 

fendant  by  assignment.  TUney  v.  Norris,  (e)  See  Taylor  v.  Shunt,  1  Bos.  &  PuU.  ~T®?*"JJf  '*' 

Carth.  519.    1  Saund.  1  a.  note  (1);  and  21-8.  Onslow  v.  Corrie,  2  Madd.  Rep.  P^^^  W- 

see  Remnant  v.  JBrembridge,  8  Taunt  840. 

195.  Deriiley  v.  Cuttance,  4  l^erm  Rep.  (d)    IVUeon  ▼.   Wigg,   10  East,  318. 

75.  Poet,  C.  489. 

Men  ATE  V.  CoLTLo.  (  C.  418.  ) 

5.  C.  Manel  v.  CoMoe,  8  Kebl.  190. 

Scire  facias  was  sued  bv  an  administrator  against  the  bail,  in  a  «dre/ada« 
who  came  and  pleaded,  that  the  testator  did  not  sue  out  any  ^atora**''n't*"" 
capias  against  the  principal  (a),  and  do  not  say  that  neither  bail,  a  piea^that 
the  intestate  nor  administrator  did ;  for  if  the  administrator  the  intestate  did 
did,  it  is  well  enough ;  for  after  the  death  of  the  testator,  he  ^^^^  ""^^y 
may,  after  a  scire  facias  sued  out  against  the  principal,  sue  ^e  prindpal^  is 
out  a  capias  against  him ;  and  Jones  said  this  is  like  the  case  good,  without 
of  an  executor,  that  sues  for  a  debt,  he  must  allege,  that  it  'herTe*^^  t^ 
was  neither  paid  to  the  testator  nor  to  him.  „^  ^A«  admmit' 

And  the  Lord  Chief  Justice  said,  perhaps  this  may  primd facie  trator  did. 
be  crood;  and  if  the  administrator  hath  sued  out  any  capias,    Scire  facias 

•^  1  -L*  _x   X       n  -J.         iT  quare  exectttuh 

it  may  come  properly  on  his  part  to  allege  it:  whereupon  J^^  omitting 
another  exception  was  taken,  for  the  writ  was  scire  facias  habere  nondebet, 
quare  executionem^  and  habere  non  debet  was  left  out;  but  j*  ^*^»  ^^^J^^^ 
they  prayed,  that  this  being  a  judicial  writ  might  be  amend-  right  o^n  the  file. 
ed,  if  it  were  right  upon  the  file ;  whereupon  a  search  was  or- 
dered (A). 

(a)  It  seems  enough  to  say  that  "there  {b)  Baxter  v.  Peach,   2  Lutw.  1282. 

was  no  writ  of  ca.  sa.  sued  out  of,  &c.  As  to  amending  a  scire  facias  against 

against,  Sec"  without  adding  by  whom,  bail,  see  9  East,  316.    2  Bos.  &  Pull. 

See  2  Chitty  Pleading,  586,   2d  edit  275.   Sid.  821.   2 New  Rep.   108.  1 

Cnit  Ent  188.  Tavnt.  221. 
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cSmwdb*^  In  this  case  it  was  said,  jl^er  Curiam^  that  if  the  principle 
d^^^^e  ^^  before  the  return  of  the  capias^  the  bail  are  discharged; 
principal  before  but  if  he  die  after  the  return  of  the  capias y  and  before  the 
**^"^.?^?/  return  of  the  scire  facias,  they  are  not  discharsed,  for  the 
tf  TeniiRep.2S4.  *^^^  jo^nas  IS,  as  it  were,  but  a  wnt  oi  grace. 

[    839     ]  ^ 

(  C.419.  )  Ayrki;.  Rushton. 

S,  C.  S  KebL  190. 

Uponaditcrett  Repi/EVIn;  the  defendant  avows  for  damage-feasant ;  the 
^^*™>«<B-  plaintiff  pleads  a  tender  of  amends  past  actionem  et  ante  de^ 
of  ameDd9'mi]st  tiberationem  ;  and  the  Court  resolved  that  it  was  naught,  for 
be  made  before  the  tender  ought  to  be  before  the  impoimdingj  according  to 
^eimpoun«Ung.  puidngtaris  case,  5  Co.  76,'  [8  Co.  147].  And  ante  d^sf^- 
2  Littw['i596. '  'f'otionem  impUes,  that  it  was  after  the  impounding,  and  so 
A  tender  of  '  comes  toolate  (a).  Tlcfifcfeiisaidyperhapshemightmean,  that 
*"*"^  ***^  the  tender  was  before  the  replevin,  and  so  might  be  good, 
17*^07^?^  P^  B^^'  ^^  ^^'  ^K^  16»  ^^^9  P^  CurioMy  that  extends  only 
•tatsiJaci,c  to  actious  of  trespass.  FideHet.  165 (i). 

16,  is  not  plead-      ^^y  p^,  ^  pUdndrf  remedy  in  such  (»)  S.  P.  Twhiiig  v.  Siepkmu,  pott, 

aDie  in  replevin.  ^  ^^^^  ^  Jn$comb  v.  Shore,  1  Camp.  p.  527.  Jlkn  ▼.  Aiy%.  2  Lutw.  1596^ 

285,  289,  note  (a).  A  C.  1  Taunt  201.  Netotom  ▼.  Watere,  Bac.  Ab.  Tender, 

Sher^T.  James,  1  Bingbam  Rep.  341.  (P),  pL  52. 

(  C.420.  )  Harvy  r.  Oldfibld. 

S.aS  KebL  188. 

A  fence  cannot  The  question  was^  whether  a  man  might  break  down  a 
^dST^*^  f"''"  fence  to  distrain  for  a  rentncharge,  especially  it  being  alleg- 
rent  ^™°  ^     ^^f  ^  ^^  ^^  here,  that  other  groimds  cnarseable  were  open; 

et  semble  per  le  Court  que  nem^,  a  particular  breach  of  gate 

or  fence  being  alleged.  1  Inst.  161  (a). 

(a)  Aoeor^ng  to  tbe  report  of  Keble,  671.   Aiumy.  Comb.  17.    Bromamg  ▼. 

the  Court  conceived  that  **  entering  per  Daim,  R*  T.  Hardw.  168.  Vlner,  Du- 

vkm  apertam  indosure  may  be  broke."  tress,  E.  2,  pi.  6.  Gould  v^  Bradetoek, 

See  further  on  this  point,  1  Rol.  Ab.  4  Taunt.  562.  2  Saund.  284  «.  note  (2). 

(  C.  421. )  Browne  v.  Honywood. 

S,  C,  poU,  p.  414. 

The  question  was,  whether  concessi  did  imply  a  warranty 
in  case  of  freehold.  Et  adfoumatur  to  be  argued.  Fide 
5  Co.  18.  Pof/,  Case  547. 

(  C.  422.  )  Anonymus. 

A  presentment  It  was  said  by  Hale,  Chief  Justice,  that  if  there  be  a  pre- 
In  a  le^  fer  a  sentment  in  a  leet  for  a  personal  misdemeanor,  or  in  a  swain- 
miMinar,  or  in  a  ^ote  concerning  vert  or  venison,  if  it  pass  that  day,  it  is  a 
swainmote  con-  conviction,  and  conclusive ;  but  if  it  be  for  a  nusance,  or  any 
corning  vert  or  matter  that  coucems  freehold,  the  party  may  come  afier- 
^!i^i»!  imd  ^<^cls  and  traverse ;  and  he  said,  that  when  he  sat  in  the 
oonciiiiiTe;  bat  Exchequer,  a  Cluo  Warranto  issued  out  against  the  water* 
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}maBBk{a\  for  eonvictnig  mdn  upon  predentments  tmd  fining  if  foranuMDoe, 
tfaem  witnout  mo«ie  ado|  and  when  the  parties  brought  dc-  ^J  ^^SllSiSr^i 
tions  againftt  thetn  for  levying  the  fines^  and  used  to  cast  them^  ^  tnyersabie.^ 
they  would  afterwards  estreat  their  fines  in  *the  Exchequer,  r  «  349   1 
and  then  levy  them  by  process  issued  out  of  the  Exchequer,  p^^  ff^ig^  c.  J. 
and  then  the  parties  had  no  remedies  but  an  action  on  the   Semb,  Case  lies 
case  for  estreating  things  not  estreatable ;  but  for  this  cause  ^n^^^^J^^ 
their  patent  was  repealed  upon  this  Quo  fFittrrantoj  for  men  tstl^ubie. 
ought  not  to  be  convicted  barely  upon  a  presentment,  unless 
in  diose  cases  mpi^a  (b). 


(a)  S.  a  2  Hale  P.  C.  155. 

(b)  S.P.in2  Hale's  H.  P.  C.  p.  155, 
and  2  Hawk.  F.  C.  71.  Com.  Dig.  Leet. 
O.  S.  Serqggs  on  Courts,  p.  85,  4tbedit 
Yet  it  stems  that  although  no  traverse 
whatever  can  be  tried  by  the  leet,  Ibe 
presentittent  is  traversable  upon  re- 
moval into  the  King**  Bench  by  cerHo' 
rari,  or  it  may  be  disputed  in  an  ac- 
tion. Mattkewt  ▼.  Carey,  Cartfa.  78.  6 
Vlaer  Ab.  597.  pL  4.  it  v.  RdupeO^ 
Cowp.  458.     After  the  fine  has  been 


estreated  and  paid,  no  oertwr^u^  will  b^ 
granted.  jR.  v.  lUtson  (or  JTeaUm),  2 
Torm  Rep.  184.  Bee  furttier  on  travers- 
ing preaenlmentB  by  the  leet,  Fhich's 
Law,  386.  Kitch.  p.  84,  2d  edit  Dyeiv 
13  b,  pt  84,  andpartiodarly  LamlMurd's 
Eirenjut^  p.  542-3,  ed.  iei§,  and 
Calhs  on  Sewers,  p;.  213-7.  The  le« 
jmry  is  said  to  be  in  the  natvre  of  a  srand 
jury,  per  Abbott,  C.  J.  in  /t  v.  fcliffe, 
2  Bam.  &  Oreaa.  p.  58. 


(C.423.  ) 


MuN  V.  Baylies-— TVm.  23.    Car.  «.    Roi.  1013. 

A  a  IVent  244.  2  Lev.  61.  f  Keb.  46,  107,  198. 

Oms  Cooper  was  vicar  of  Cranbridge^  a  market-town  in  Kent^   Death  is  not 
and  made  a  lease  of  the  houses  in  qnestion  for  three  yearsj  luch  a  non  resi- 
and  afterwards^  after  the  expiration  of  oiie  of  those  three  J^|^  "JJ^v 
yearsy  he  made  another  lease  about  the  seventeenth  of  Septem-  '^ipanon.       ^ 
ber,  to  begin  at  Michaehnas  following,  which  lease  was  con-  A  reservation  of 
firmed  by  the  patron  and  ordinary  (under  which  lease  the  de-  j^*"'^^"  * 
fendant  claims)  and  then  he  dies,  and  one  Buck  was  his  o?a!e^uarte^ 
successor^  who  made  a  lease  of  the  same  hotises  to  the  plain-  days,  er  itithm 

tiff.  so  doffe  rfier,  b 

The  rent  reserved  by  Cooper  upon  the  lease  for  twenty-  Sc  successor)  * 
one  years,  was  payable  quarterly  during  the  term,  or  withm  and  the  tenant 
twenty  days  after  every  quarter-day.  "^  "^'IftlJdi 

This  case  was  argued  by  all  the  JFudges  of  the  Kill's  j^^  q^lrter  day 
Bench,  and  they  all  agreed  that  judgment  should  be  for  the  of  the  term. 

There  are  three  points  made  in  the  case.  8on*to^<»m^" 

1.  Whether  the  death  of  Cooper  should  be  said  a  non-  menceatafuture 
residence  within  the  statute  of  13  EKz.  20,  to  avoid  his  ^ay.waieasein 

1^  reversion,  and 

■'^'■*'^'  void  agunst  the 

And  they  all  agreed,  that  it  should  not.  For  the  statute  successor. 
of  13  EIbb.  90  was  made  for  a  farther  punishment  of  non-re- 
sidence; for  the  statute  otil  H.  8  gave  only  lOf*.  a-month  fot 
non-residence;  this  adds  as  a  farther  puniishment,  I.  That 
aH  leases  shall  be  void.  2.  That  they  shaH  forfeit  a  year*s 
value  to  the  poor  of  the  parish.  The  statute  takes  it  to  be 
suck  a  non-residence  asis  a  crime,  for  it  says  tlie^artyso  of- 
fendi^gy  and  death  cannot  be  properly  saM  [to  fe}an  offence : . 
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besides,  it  would  be  to  no  purpose  to  have  the  lease  confirm^ 

ed  by  the  patron  and  ordinary,  if  it  must  determine  by  his 

1  last  45  a.       death ;  for  if  a  parson  make  a  lease  foi^  100  years,  it  will  be 

good  against  him  during  his  Ufe  though  it  be  never  con- 
firmed. 

The  reason  why  the  statute  of  13  Eliz.  20  makes  leases 

void  for  non-residence,  is,  because  that  persons  that  take 

leases  of  them,  should  tie  them  up  by  covenants  to  be  resi- 

[  *  341   1  dent,  lest  their  leases  should  be  avoided ;  as  they  used  *  to 

do  at  the  common  law,  when  they  took  leases,  the  lessees 
would  take  security  that  they  should  not  resign. 

At  the  common  law,  if  a  person  \pars(m]  ht^  made  a  lease 
for  1000  years,  it  had  been  good  during  his  life,  and  so  it  is 
still ;  but  at  the  common  law,  if  it  had  been  confirmed  by  the 
patron,  it  had  been  good  during  the  term ;  but  now  by  the 
statute  of  13  Eliz.  though  it  be  confirmed,  yet  it  is  not  good 
if  it  be  for  above  twenty-one  years,  or  three  lives. 

The  alteration  that  hath  been  made  by  statute  hath  been 
in  this  nature,  upon  the  whole  chain  of  statutes,  as'  Hale 
called  it: 

1.  The  statute  of  3S  H.  8,  ^;  and  this  enables  persons 
seised  in  right  of  their  church  to  make  leases  for  twenty-one 
years  or  three  lives ;  but  a  parson  and  vicar  are  here  except- 
ed to  let  in  other  manner  than  they  might  have  done  before 
1  Inst  44.         1  Eliz.  It  must  be  confirmed  by  the  patron  and  ordinary. 

The  statute  of  13  Eliz.  10  disables  them  to  make  leases 
for  above  twenty-one  years  or  three  lives,  (although  it  be 
confirmed  by  the  patron  and  ordinary). 
<    Statute  of  13  Eliz.  20  makes  their  leases  void  by  non-resi- 
dence for  eighty  days. 

Statute  of  14  Eliz.  11  enacts,  that  the  statute  of  13  Eliz. 
10  shall  not  extend  to  houses  in  market-towns,  provided 
they  do  not  make  leases  in  reversion,  nor  for  above  forty 
years. 

Statute  of  18  EUz.  1 1  enacts,  that  no  lease  shall  be  made 
of  lands,  whereof  a  former  lease  is  in  being  and  unexpired, 
more  than  three  years. 

And  as  for  the  resolution  in  the  case  of  Mott  and  Mates y 
1  Vent  245.    .  Cro.  Eliz.  128,  they  said  it  was  against  law  and  reason;  and, 
in  Moor,  270,  it  doth  appear  the  Court  was  divided. 

Per  Twisden : — If  death  be  construed  a  non-residence  to 

avoid  the  parson's  lease,  it  would  be  to  no  purpose  to  have 

it  confirmed. 

6  Co.  21.  And  it  appears  clearly  in  Butler's  and  GoodalVs  case, 

^d*n  '^^wiii     *^**  ^^  must  be  a  volimtary  non-residence  that  is  intended  by 

avoid  a  parson's  the  Statute ;   for  there  it  is  agreed,  that  lawfiil  imprisonment 

lease.  Wats,      without  covin  is  a  lawful  excuse;  quiaimpoteniia  escusat  le- 

cierg.  L.,Ch.    geniy  and  there  is  no  impotency  so  great  as  death. 

And  Haley  C.  J.  took  this  ground,  that  non-residence, 
which  doth  not  subject  a  man  to  a  punishment,  shall  not 
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avoid  a  lease :  and  .death  cannot  be  said  to  be  such  a  non*re- 
sidence  as  aman  sbaUbe  punished  for(a).  *  « jd 

♦  The  second  point  was,  whether  the  reservation  of  the  rent  [      342    J 
to  be  paid  every  quarter^ay,  or  within  twenty  days  after,  be 
good  or  not? 

And  the  whole  Court  agreed  this  to  be  a  good  reservation. 
And  whereas  it  hath  been  objected,  that  the  rent  will  be  lost 
for  the  last  quarter,  because  it  will  not  be  due  till  twenty 
days  after  the  expiration  of  the  term ;  and  so  the  party 
cannot  distrain  (6):  It  was  answered  by  Rainsfordy  that  the  2Cro.  228. 
twenty  days  at  the  end  of  the  term  should  be  void,  and  the  ^^^'  **^* 
rent  shoidd  be  due  the  last  quarter-day,  though  before 
that  the  party  hath  election  to  pay  it  either  at  the  quarter- 
day,  or  twenty  days  after.    And  bale  said,  here  would  be     if  rent  in  a 
no  disadvantage  to  the  successor,  but  here  might  be  an  ^^^il^^^X 
advantage;  for  if  the  parson  that  made  the  lease  died  the  ^^^Mhin  twenty 
next  day  after  Michaelmas,  &c.,  the  successor  would  have  dayt  qfttr,  and 

the  rent.    .  STth^'^aft^r 

The  third  point  was,  whether  or  no  this  was  a  lease  in  re-  ^uHl,  the  suc- 
version  or  not;  for,  if  it  were,  then  it  is  excepted  out  of  the  cesser  shall  have 
statute  of  14  Eliz.  and  so  is  void;  for  by  the  statute  of  13  5t.P«-irafe,C.J. 
£liz.  cap.  10,  it  is  enacted,  that  all  leases  made  by  parsons,  * 
&c»  for  above  twenty-one  years,  or  three  Uves,  from  the  time 
of  the  making  of  any  such  lease,  shall  be  void ;  and  although 
the  statute  of  14  Eliz.  gives  power  to  make  leases  of  houses 
in  market-towns  for  forty  years,  yet  leases  in  reversion  are 
excepted  out  of  that  statute;  and  this  lease  being  made  the 
1 7th  of  September,  to  begin  at  Michaelmas  following,  is  a  lease 
in  reversion.  And  per  Twisden,  Raimford,  and  Wylde^  there 
are  two  sorts  of  leases  in  reversion. 

1  •  A  concurrent  lease,  a  former  lease  being  in  being ;  and    A  lease  in  re- 
so  it  could  not  be  a  lease  in  possession,  because  the  i)Osses-  ][*"^^^n/***' 
sion  was  in  the  former  lessee.  Cro.  Eliz.  564(c).  letae,  or  a  lease 

2.  A  lease  to  commence  in  fkturo;  and  they  sud,  both  to  begin  «»>- 
these  are  leases  in  reversion;  for  there  are  but  leases  in  **"■**•  ^•^«"- 
possession,  and  leases  m  reversion ;  and  neither  oi  these  i  Ld.  Ray«  269. 

5.C2Salk.5S7. 

(a)  On  avoidance  of  leases  by  non-re-  fer  ▼.  LooedeUf  1  Ld.  Ray.  269.  But 
sidence,  see  Doe  v.  Mean,  Cowp.  129.  according  to  the  above  report  the  mi^or- 
Doe  ▼.  Barber^  2  Term  Rep.  749.  Ora-  ity  of  the  Judges  were  of  a  different 
ham  ▼.  Peat,  1  East,  244.  Frogmorton  v.  opinion,  and  seem  to  have  thoagjht  that  a 
Scott,  2  Bast,  467.  Atkimen  v.  Folkes,  concurrent  lease  was  equally  restrained. 
1  Anstr.  67 ;  and  the  late  statutes  43  See,  further,  the  case  of  Lyn  v.  Wyn, 
Geo.  3,  c.  84.  57  Geo.  3,  c.  99..  reported  (underanother  name)  in  Carter,- 

(b)  Yet  it  seems  that  even  after  de-  p.  9,  and  very  fully  argued  by  Bridg- 
ducthig  the  indulgence  of  twenty  days  man,  C.  J.  in  the  report  of  his  Judg- 
from  ^e  end  of  the  term,  the  rent  due  ments  edited  by  Mr.  Bannister,  p.  122, 

on  tfie  last  day  was  not  distrainable  at  and  Appendix,  ibkL  p.  592.  Bac  Abr.  v 

common  law.  Co.  Lit  47  b.  Vid,  S  Aon,  Leases,  (E),  Rule  3.    Tometm  v.  Tntf- 

€.14.  ford,  Pophmn,  8.   S,  C,  2  Leon.  188. 

(c)  "  The  Stat  14  Elb.  c.  11,  §  19,  Shtno  v.  Summert,  3  B.  Moore,  p.  196. 
"  which  restrains  the  clergy  from  making  Some  of  the  acts  of  Blic  -  mentioned  in  ■ 
"  leasesin  reversionis  to  be  undentood  of  the  principal  case  are  partially  repealed, 
'*  leases  in  Jvturo.    So  was  the  case  of  as  to  leases  of  livings  and  bai^fioes,  by 
"  BaUy  V.  Mum,  in  the  tfane  of  Ld.  57  Geo.  8,  c.  99. 

'' C.  4.  Hale.",  iwr  Hdit,  C.  J.  fai  IFi»- ; 
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DoeY.  Cahftrt,   being  leasea  in   possesmnf  they  imuit  be  leases  in  t«- 

2  East,  383.      version. 

"^*^'  '   If  a  man  have  a  power  to  make  a  lease,  he  cannot 

make  a  lease  to  commence  infi4iuro{d).  6 Co.  88.  SCro.319. 

The  Stat  18  And  these  three  Judges  said,  that  the  statute  of  18  Rli^ 
Ells.  c.  11,  does  40th  not  extend  to  leases  within  the  statute  of  14  £liz«;  for 
•tatUEUz^'c.  there  the  statute  of  18  Eliz.  is  recited,  and  it  relates  particii- 
11,  oonceniing  larly  to  that,  and  doth  not  extend  to  the  statutes  of  1  Elis^ 
houseiinmarket  concerning  bishop's  leases,  nor  14  Elis.  concerning  houses 
towns.  Persh^j^  market>.townfl. 

[  *  943    ]      *  But  JJofe,  Chief  Justice,  thouffk  he  agreed  with  themin 
MgaingtHaie,     ^hc  main,  that  judgment  ought  to  be  myen  for  the  plaintiff, 
1  ¥611^.^246? ^  because  this  lease  (made  to  begin  at  Michaehnas  followii^) 
was  a  lease  in  reversion,  and  so  void,  yet  he  held,  that  if  it 
had  been  to  commence  presently,  it  had  been  good,  and  bad 
been  no  lease  in  reversion,  thouj^  there  were  but  one  year  of 
the  other  lease  for  three  years  expired;  but  he  said,  if  diere 
had  been  no  lease  in  being,  if  a  lease  be  made  to  commence 
inffdurOf  it  is  a  lease  in  reversion;  or  if  Acre  had  been 
above  three  years  in  being  of  the  former  lease,  and  this  lease 
had  been  made  to*  commence  from  the  makina,  yet  it  had 
^tf  ^^f?*  been  void  by  the  statute  of  18  Eliz.  11;  for  he  saki,  that 
45a.'?'sr       statute  should  extend  to  leases  made  by  14  Eliz.,  notwith- 
{\)NoU:  That  standiuff  the  case  of  Crane  and  TajfloTy  Hob.  269(1)*    And 
case  is  of  core-   iJthouffn  that  clause  in  18  of  bonds  and  covenants  extends 
^itufL^XN^   and  isumUed  only  to  the  statute  of  13,  vet  the  danse  con- 
Sy  reporter.']     ceming  leases  is  general,  and  goes  to  both  the  statute  of  IS 
and  14;  and  the  case  in  HoVi  269  is  of  covenants  oidy;  fer 
although  the  statute  of  18  mentions  only  the  statute  of  13, 
yet  he  said  this  statute  of  14  is  as  it  were  mortised  into  the 
statute  of  13;  and  they  are  so  linked  together,  that  they 
have  been  always  used  to  be  expounded  by  one  anodier;  as 
the  statute  of  1  Eliz.  and  ISElis.  are  expounded  by  the  sta- 
tute of  2&  H.  8,  28,  «id  yet  they  take  no  notice  of  it;  there 
is  not  any  word  in  either  of  those  statutes,  that  the  leases 
must  be  made  by  indenture,  &c.;  yet  aU  the  qualifications  ap* 
pointed  by  the  statute  of  32  H.  8,  are  to  be  observed. , 

But  they  all  agreed,  that  judgment  ought  to  be  given  for 
the  plaintiff,  because  it  was  a  lease  in  reversion. 

Ajid  Hah  said,  d^  reason  why  this  statute  of  18  doth  not 
extend  to  bishops,  is,  because  it  begins  with  deans  and  col- 
leges, &c.,  and  so  shall  not  extend  ad  mqgora*  2  Cow  46. 

{d)  Shatt  ▼.  Sammert,  8  B.  Moo.  199. 

(  C  424.  )  Anonymus. 

gimb.  &  a  GuriU  v.  Bmm,  S  Keb.  133,  175,  197.  2  Mod.  61. 

Baron  and  feme,  Baeon  and  feme,  seised  to  them  and  the  heiss  of  the  baron, 
'^A^h^  make  a  lease;  the  lessee  commka  waste;  Aey  brie^  an  ac- 
Sebuon,  make  ^^^  of  Waste,  and  conchide  ad  exAaredakonem  eorutni  and 
aieaae,  and  then  the  judgment  also  was  entered,  that  they  should  reotffes  the 
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damages ;  whereas  the  damages  ought  to  go  to  him  only  that  Join  >«  ^n  action 
had  «Se  inheritance ;  et  eembU  q\  male  (a).  ^.^ISS^^. 

ing  ad  exluere' 
(a)  See  Fiti.  Ab.  Waste,  pL  4.   4  Yiner,  183.  datumem  wrum 

_  is  bad. 

^  t    344     ] 

Heath  v.  Manucaptors  of  Hall. 

-^  S.C.9  Keb.  199.  (  C.  425.  ) 

It  was  said,  that  although  part  of  a  debt  be  levied  upon  the  y^^^^J^^ 
principal,  yet  the  bail  are  liable  for  the  residue*  princqMit  ^ 

^  baflawIiaUsfti 

^  the  rendoe. 

Davys  r.  Lining.  .  p  . 

S.  a  »Lev.  89.  8  Keb.  139,  200.  andvtd  tfr.  29,  34,  41.  ^  ^'  **®*  ^ 

Trespass  for  taking  12  dozen  of  stockings  in  the  town  of  Theinhabitanti 
^Brid^ater,  wich  was  a  market-town,  the  plaintiff  bdng  an  ^^^  marketp 
inhabitant  of  Taunton,  which  was  another  market-town*  ^^bUed'^by 
The  question  was  upon  the  statute  of  1  &  SPh.  &  Mar.  7,  i  &  2 PhiL  & 
^  whether,  notwithstanding  that  statute^  theinhabitaiitdof  one  ^1^^^'  ^"^ 
' market-town  might  seU  goods  in  another?  And  per  Cbrtam,  ^ermi^^^ 
the  statute  extends  only  to  the  prohibiting  of  those  diat  live  town.  Ace  Lee 
in  the  country  t)ut  of  market-towna,  &c.  and  so  the  plaintiff  l'^'^'  ^^ 

IivinginTaimton,  which  was  aaotiieriBitfket^O'l^  might  law« 
fiilly  seU,  and  therefore  not  within  the  act.    JuJP  pro  quer^. 

TuTTHiLL  V.  Roberts.  (  C.  427.  ) 

AC.3Keb.S0L 

The  plaintiff  intitled  himself  by  a  bargain  and  sale  in  con*  a  te^dn  and 
sideration  of  certain  articles  of  agreement,  and  doth  not  say  ^^  of  lands,  in 
for  money;  and  for  that  cause  judgment  was  reversed.  Fide  ^^^£^^ 

Style,  188,  S05.  ment,  wUl  not 

.  In  consideration  that  such  a  one  was  bound  for  him  for  '■^  ^  ^^' . 
money  owing,  he  did  bargain  and  seD;  no  good  considerar  J^i^^^a"* 
tion.    hut  per  Hakf  C.  J.    J£  theare  be  a  covenant  in  con-  covenant  to 
flideration  of  money  to  conTey,  and  a  bargain  and  sale  pur-^  convey  in  con- 
suant  to  that  covenant,  that  wul  be  a  good  consideration  (a).  ^^^^^  ^ 
It  was  said  in  this  case,  that  a  man  may  distrain  for  part  of  a  nan  «iay 
his  T&aAf  and  need  not  speak  of  the  residue  $  and  it  is  not  like  distrain  ibr  p« 
an  action  of  debt,  for  that  must  be  intire  (i).  ?keb.*ML°** 

(a)  See  the  anthovitiea  In  Com.  Dig.         (h)  See  the  caie#  refiimd  to  in  note 

Baigain  and  Sale,  Bb  11.   Barkers,  (6)  ante,  p.  38.    If  the  defendant  avows 

Keeie,  emte^  p.  249.    The  consideration  for  part  or  a  quarter's  or  half  year's  rent, 

nuat  be  vahuMe ;  it  may  be  eidwr  mo-  he  must  shew  the  sest  satisfleA.  Bulsc 

ney  or  money's  worth.  2  Preston  Con-  Ni.  Pti.  $8.  lSIMk84.  4 1M»  fO%, 
▼ey.  p.  373,  2d  edit 
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(  C.  438»  )  '  Randall  v.  Riddle. 

Continued  from  p.  105-6. 

See  margin,  p.  This  term  judgment  was  given  in  this  case.    It  was  argued 
^ru,  %rook9  T,  ^^^  ^^  plaintiff  by  Serjeant  Hard: — That  the  custom  of  ga- 
ThomUttwn,     '  Yclkind  Cannot  extend  to  a  rent  charge  newly  created:   Be- 
anie, p.  47-8.     cause,  L  This  is  a  new  thing,  and  so  it  wants  time  to  pre- 
scribe or  to  allege  a  custom. 

2.  Such  customs  extend  not  to  collateral  qualities.  Perk. 
84.  Fitz.  Dower,  85.  1  Inst.  12  b.  1  Co.  100  b.  6  Ed.  4,  7. 

3.  A  rent  charge  created  de  novo  differs  from  rent  ser- 
vice and  from  land,  for  it  may  cease  and  revive  again.  1  Co. 
84.     And  a  rent  is  a  thing  severed  from  land.  14  H.  8,  8. 

4.  The  heir  at  common  law  shall  not  be  disinherited  by  a 
construction.  1  Inst.  13.  Litt.  sect.  31. 

Authorities  cited  were  26  H.  8,  4  b.  22  Ed.  4,  15.  14  H. 
8,  7  and  8.  21 H.  6,  1 1.  Noy,  15. 

For  the  defendant  it  was  said,  that  rent  shall  follow  the 
nature  of  the  land;  and  therefore  the  land  being  gavelkind, 
the  rent  shall  be  so  too.  1  Inst.  Ill,  132.  Perk.  22. 

And  though  it  be  a  rent  created  de  novo,  yet  that  alters 
not  the  case;  for  intails  were  created  in  time  of  memory,  }'et 
intailed  lands  shall  descend  to  all  the  sons ;  and  so  it  is  of 
uses,  Shelley's  case.  Authorities,  4  Ed.  3,  120.  14  H.  8,  5. 
[  *  346  ]  *  Stokes  and  Bamard*s  case  in  Chancery,  where  suit  was  for 
writings,  by  the  opinion  oi  Bfidgmafi^  Lord  Keeper.  22  Ed. 
4,  10.  Lamb.  547.  And.  l&l. 

Besides,  the  nature  of  gavelkind  lands  is  -not  a  bare  cus- 
tom, biit  in  Kent  it  is  common  right.  2  Ed.  4, 18.  1  Inst 
140. 

Hale,  C.  J.  was  of  opinion  for  the  defendant,  that  the 
rent  should  follow  the  nature  of  the  land:  and  he  said  the  case 
is  much  the  stronger,  because  it  is  not  barely  by  custom  that 
(1)  2  New  Rep.  lands  descend  by  gavelkind,  but  is  common  law  in  Kent  (1) ; 
606-7.  and  upon  evidence  if  it  appear  that  the  lands  He  in  Kent,  pri- 

tndfctcU  they  are  partible,  audit  puts  the  proof  on  ihe  othec 
1  Sid.  77, 138.    side ;  but  in  pleading  it  must  be  alleged  that  they  are  gavel- 
Co.  Lit  175  b.   kind,  and  partita  and  partibitia :  But  if  gavelkind  land  lie 
utw.  754-5.  jjj  another  place,  a  custom  must  be  alleged ;  as  that  they  are 
partita  el  partibilia,  and  so  have  been  a  tempore  in  cujus 
contrariiim  hondnum,  Sfc. 

And  though  this  be  a  rent  newly  created,  yet  that  alters 
An  use  of  gavel-  not  the  Case;  for  all  uses  are  new,  both  in  respect  of  their 
foiiow^e  *^  creation  and  e^dstence;  for  there  was  a  time  when  uses  were 
of  the  land.  not  known  in  England,  and  yet  they  shall  follow  the  nature 
jinte,  p.  106.  of  the  land. 
^*  ^'  And  he  said,  a  rent  is  part  of  the  profits  of  the  land,  and 
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so  is  guided  by  the  same  customs ;  and  the  case  of  Noy^  IS,    , 
was  of  an  inture  rent  issuing  out  of  gavelkind  and  other 
lands,  and  there  the  common  law  shall  have  preference.  1  Cro.  Eliz.  dor. 
And.  191.  And  Fitz.  Dower,  86,  rightly  understood,  is  express  *  i^s^  221.  i 
in  the  point;  for  there  Mortdmcestor  was  brought  of  a  rent  ?BoLRep!328. 
issuing  out  of  lands  devisable ;  and  resolved  that  it  would    Assise  otMort- 
not  lie,  for  the  rent  follows  the  nature  of  the  land;  and  it  ^ancestor  lies 
would  not  lie  of  lands  devisable,  for  the  writ  is  to  inquire,  i^^f^oT^^^ 
whether  he  were  seisitus  die  quo  obiit,  and  if  the  land  be  rents  issuing 
devisable  he  may  be  so  seised,  and  yet  devise  them  away ;  thereout  3  Bi. 
and  he  gave  his  opinion  for  the  avowants,  and  fFylde  and  b^J^'r^  a. 
Rainsfard  concordaverunt  (a).  208. 

(a)  See  Bro.  Rent  pL  13. 14  Viner  Ab.  Keb.  292.  1  Mod.  112.  pL  7.  Clements 
p.  14,  15.  Hargr.  Co.  Lit  175  b,  n.  (4).  v.  Scudamore,  2  Ld.  Ray.  1028.  Doe  v. 
7&.  Ill  a.  n.(5).    Stoket^.  Verryer,  3      BUhop  of  Landaff,  2  New  Rep.  491. 

♦^ —  (C.429.) 

It  was  ruled  in  the  Kin£r's  Bench,  that  if  a  man  promise  to  ^°  *  promise  to 

^.  1  .  -I       .  *  «        pay  at  any  time 

pay  money  at  any  tune  withm  a  month  upon  request,  that  within  a  month 
the  creditor  may  request  after  the  month,  and  the  debtor  on  request,  the 
shall  have  a  month's  time  after  the   request  to  pay  the  creditormay rc- 

f  ^  r  J  quest  after  .the 

money.  month. 

—^ [    347     ] 

(  C.  430. ) 

Supersedeas  may  be  had  upon  a  second  and  third  writ  of  Asecondwntof 
error,  &c.  if  they  be  abated  by  the  not  coming  of  the  justices,  «™  "  »  «»P«^ 
without  default  of  the  party:  per  fFylde.  Latch,  57.  Post,  ^tbateswith- 
Case  437.  [p.  350.]  outde&uitof 

(a)  Cro.  Jac.  135.    8  East,  412.  the  party  (a). 

HoLCROFT  V.  Dickenson.  (  C.431.  ) 

S.  C,  ante,  p.  95. 

Assumpsit.     In  consideration  the  plaintiff  had  promised  to    ip  astumptU 
marry  the  defendant,  the  defendiunt  did  promise  to  marry  ^  ac^  oTa"  /°- 
the  plaintiff  within  a  fortnight ;  and  she  avers,  that  she  was  mi^  of  mar- 
semperparaia  et  obtulit  se,  and  doth  not  say  ^^  within  a  fort-  riage,  it  is 
night. "    Per  Curiam :  It  is  well  enough,  without  saying  ff  °"8j  to  aver 

^  ^  that  she  was 

sbtulit  se  at  all,  because  she  was  semper parata.  Per  fFylde :  jemptfr  parata, 
The  man  is  ducere  uxorem.  [Style,  295,  303.  1  Rol.  470.]      without  saying 

(a)  Ante,  p.  65, 97, 168.  1  Keb.  866.  2  Keb.  265, 288.  ^^**^  ^  ^^^' 

King  «?.  Rose.  (  C.  432.  ) 

S.  C.  T.  Raym.  228.  8  Keb.  228,  250.  Post,  p.  356. 

Trespass  for  breaking  down  his  fences  and  eating  up  his   Defendant  may 
grass  with  his  hogs,  and  killing  two  mastiffs,  continuando  ^^^%^^? 
from  the  gist  of  June  to  the  gOth  of  July.  mLSffs'to  pre- 

The  defendant  pleads,  as  to  the  trespass  of  his  hogs,  that  vent  them  from 
the  fences  were  out  of  repair,  and  as  to  the  killing  of  the  ^'^«  *®  **" 
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fendrafiiiog^  Quvtiffif  that  ^j  wete  get  upon  his  ho&,  and  wa-e  Uke  to 
^^ong^  tbe      m  tkcnit  and  to  pxeyent  that  he  entered  and  killed  themas-- 

flogs  wcK  tnt*  4SIX" 

passing.  '*"^*  ,     .  ' 

A  plea  ezendiig  The  paintiff  demors,  and  shews^  that  the  defendant  says 
*  *T^v^**^  ^  fences  were  out  of  repair,  hut  doth  not  say  that  they  are 
defedt  offei^s  ^  plamtiff's  fences,  nor  that  the  plaintiff's  dose  was  conii^ 

must  shew  the     gU^  odfoceru. 

fences  to  be  the  Hois:  The  justification  of  kiHinff  the  mastiffi  is  well 
S'e^'to"^  enough;  for  a  man  may  not  set  mastiffs  upon  pigs  to  kill 
cootiguoa^        them,  but  he  may  hunt  them  with  .a  Uttle  dog.    4  Co.  38. 

Latch,  IS.  Jones,  181  (a).  [Cro.  Car.  S54.  2  Cro.  45.] 

But  not  alleging  that  it  was  the  plaintiff's  mound,  (as  to 
the  other  part)  semble  q'  nest  bone  (£),  and  then  the  plain- 
tiff shall  have  judgment ;  as  an  action  was  brought  for  a  bat- 
Apiea  bad  for  tery,  and  taking  away  the  plaintiff's  horse;  the  defendant 
ST  *hdE^  ^    pleaded  non  ciMp^  infra  4  aamoSj  which  was  good  for  the  bat- 

1  Samid.  37,  ^^^9  ^^^  ^^^  ^^^  ^^  re^ty  and  so  the  plaintiff  had  judgment, 
r  •  34g'  1  *  But  tiben  for  the  defendant  an  exception  was  taxen  to 
and  notes,  i&ML  ^  dedaration,  because  it  is  laid  for  breaking  his  fences^ 
3  Keb.  2SS.  with  a  coniimimdOf  which  cannot  be ;  and  for  tluit  were  cited 
g^^-'*^-2Ri.S,  16b.80H.  7,  S.RoL645.    And  of  that  Oriria  od- 

visare,  &c.  [Ftd.  post,  p.  356.  ] 

(a)  3  Rol.  Ab.  566-7.  BaningUMr,  East,  568.  Demu  v.  GajfUm,  2Hanh, 

Turner,  8  Lev.  28.  Wright  v.  Bamteat,  677.  SLC.7  Taunt.  489. 
1  Saund.  84,  and  notes  ibid.  Keck  ▼.  (6)  See,  fiirther,  on  the  itqidntet  of 

Beitieadf    2  Lntw.   1494.    Com.  Dig.  this  plea«  Com.  Dig.  Pleader,  S  M.  29, 

Pleader,  8  M.  83.  JoMom  t.  Brwrn,  1  and  F.  N.  B.  in  the  notes  to  p.  298, 

Campb.  41.    Vere  ▼.  lard  Conodor,  11  quarto  edit 

(  C*  4^. )  Kbene's  Case. 

8.C.R.  T.King,  3  Keb.  197,  230. 

Residence  with-  INFORMATION  against  Keeuc,  for  reftising  to  take  the  oath 
In  the  juristic-  of  a  con9table  of  the  hundred,  being  chosen  in  the  leet. 
oUn"!^*  ir  The  defendant  pleads,  that  Wmcatton  is  an  antient  bo- 
borough,  will  rough,  and  that  they  have  a  leet  there,  and  used  to  choose 
not  exempt  a  their  own  ofRcers,  &c.  within  the  borough. 
Sa^**  The  question  was,  whether  the  Bving  within  the  jurisdic- 
•tabie  of  the  tion  of  an  inferior  leet  should  exempt  a  man  from  being  chosen 
hundred  (a).      high  constable  in  the  leet  of  the  hundred  ? 

And  it  was  argued  for  the  informer  that  it  should  not,  for 
that  high  constables  were  ordained  by  the  statute  of  13  Eld.  1 , 
and  this  privilege  shall  not  hold  against  an  act  of  parliament ; 

2  Hawk.  p.  c.    and  the  inferior  leet  hath  its  efiects  in  two  things,  1.  In  giving 
«•  111  js*  ease  to  the  resiants  to  be  sworn  there,  and  in  chusing  their 

own  officers,  and  they  shall  not  be  distrained  to  come  to  the 
superior  leet.  Nat.  Brer.  94,  9.  10  H.  4,  4.  8  Cro.  583. 

For  the  defendant  it  was  said,  the  hundred  leet  should  not 
meddle  within  the  private  leet,  unless  it  were  where  the  pri- 
vate leet  omitted  to  do  their  duty,  and  then  they  might.  X 
Cro.  551.  Bro.  Leet,.  13.  18  H.  6,  IS.  unless  it  were  by  par- 

(a)  Ace  Queen  v.  Jetntngr,  11  Mods  215,  227.  IL  ▼.  Oeiigef  Cowpei'a  Rep.  IS. 
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taculur  custom;  and  il  was  aaid,  Aat  all  leete  are  orij^ 
deriyed  out  of  the  sheriflTs  torn,  but  the  sheriiFused  to  keep 
it  in  every  hundred.  Nat.  Brev.  160.  2  Inst.  122.  And  it 
was  said,  that  high  constables  were  not  created  by  the  sta^ 
tute  of  13  Ed.  1,  but  they  were  by  the  common  law^  as  ap- 
pears by  Lambw  Office  of  Constables,  16. 

Hale 9  C.  J. — The  case  will  be  very  different  if  this  be  really 
a  borough,  and  if  it  be  an  upland  town ;  for  formerly  in  Eng« 
land  every  hundred  used  to  send  their  jury,  and  every  bo- 
rough used  to  send  four  men  of  their  own;  and  constables 
were  before  the  statute  (fc),  but  that  gives  them  view  of  armour :   ^j^^^     j-^ 
and  he  said,  that  the  superior  leet  shall  not  meddle  in  the  nor  leet  omits  to 
inferior  of  matters  inquirable  there,  unless  it  be  in  case  of  doitoduty, 
omissicNi;  but  he  said,  a  constable  of  an  hundred  was  an  ar-  ^®  |^^^  1 
ticle  that  the  inferior  court  could  not  med^dle  in,  because  it  L      ^^^    J 
is  an  office  that  extends  beyond  their  jurisdiction  (d);  and  so  j^S^^^e). 
judgment  was  against  the  cbefendant  nisi. 

It  was  moved  against  the  information,  that  it  is  said,  Gi^ 
ria  Letof  Hundred^  whereas  it  should  have  been  Cmt*  tiius  ii  Mod. 238. 
Frond  Plegii;  but,  j^er  Curiam,  that  is  well  enough. 

And  Hale  said,  when  a  hundred  leet  is  granted  to  a  sub«-    Hundred  Leet 
ject,  it  is  a  franchise.  Ef**i!  '^ 

*  ject  18  a  fran- 

(&)  CM.  a«  to  high  conitaUe,  4  Inst  (e)  FM.  Ore.  Jae.  S51.    4  Intt  ML  c>>^  («)• 

SS7.    3  Show.  76.  %  Hale,  H.  P.  C.  96.  S  Hawk.  P.  C.  c.  10,  §  64.  e.  ll»  |  4. 

Bui  Me  record  11  Mod.  315.    1  Salk.  (4)  JL  ▼.  Gengt,  Cowp^  17. 

175,  881.  8  Ld.  Raym.  1198.  Bac  Ah.  (•)  1  Vent.  4Qft.  4]dod.  848. 
(kHUtahle,  (A). 

The  Kino  v.  Livbr.  (  C.  484.  ) 

SLC.^  K«b.  281. 

A  WBIT  of  enmr  was  brought  upon  an  indictment  of  battery,  Ottthejmiidto* 
and  it  was  assigned  for  error,  that  the  judgment  was  given  *^**^^^j^* 
bj  the  justices  of  gaol-d^ery ;  and  it  doth  not  iqppear  that  ^^f^^ai^ 
the  party  was  in  gaol,'  and  then  they  have  no  power,  for  the  party  is  at 
they  cannot  try  one  at  large;  but  it  was  made  a  question,  ^J*?*  ^  ^"i®  « 
whether  or  no  the  statute  of  4  Ed.  &,  ch.  S,  that  gives  the  2  kawk.  ^  M.* 
justices  of  gaol-deliverv  power  to  proceed  upon  indictments 
taken  before  justices  of  tne  peace,  hath  not  given  them  (by 
implication)  power  to  grant  out  process,  and  proceed  against 
the  parties,  though  they  be  at  large;  for  otherwise  such  par- 
ties cannot  be  tried  neitiier  by  justices  of  gaol-delivery,  nor 
of  Oyer  and  Terminer,  for  these  latter  cannot  proceed  against  4init  I68. 
them,  but  on  indictments  taken  before  themselves.  Resolv* 
ed»  that  jRmoy  QxpriBontmuSy  a  prisoner,  is  well  enough. 

Pym  v.  Benson.— JficA.  1673.  Rot.  1022.  (  C.  435. ) 

S.  a  PriM  ▼.  Beal,  3  Keh.  381. 

If  a  man  pay  money  due  to  a  bankrupt  before  notice,,  he   Payment  to  a 
shall  not  he  charged  for  it  again ;  but  if  he  have  notice^  and  '^*^"^2^.^**" 
it  be  recovered  from  him  by  law,  he  shall  not  be  charged  ^^g  goodrif 
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made  without     neither;  for  periiap?  nobody  will  take  any  commission  out 

notice  of  the  •     j.  V  •      /i\         tr  j  j 

bankruptcy,  or    against  lum  («). 

by  compulsion 

of  law.  (^)  ^^  ^^<^  1  J^   ^  ch.  15.    46  2  Term  Rep.  113.    Foster  v.  AlUawm, 

Geo.  3,  c.  135.  56  Geo.  3,  c.  137.  Grove  ibid.  479.  Brooks  y.  Sowerby,  8  Taunt. 

V.  SmUh,  3  Keb.  190.  Vernon  v.  Hankey,  783.  iS^^  C.  4  Bam.  &  Aid.  523. 

(  C*  436. )  Wiseman  v.  North.— TWn.  1673.  Rot.  SSI. 

S,  C,  2  Lev.  92.  1  Ventr.  249.  SKeb.  219,  232. 

The  defendant    The  defendant  avows^  for  that  the  property  was  in  him,  and 

i^^^^pi^™  ™»y  not  in  the  plaintiff. 

Silhimse^nd       "^^^  plaintiff  demuTS,  because  this  amounts  to  the  general 

fuch  a  plea  will  isSUe,  Non  CCpU. 

[  *  350  ]  ^Buty  per  Curiam,  it  is  a  good  plea,  and  amounts  to  an 
entitle  him  to  a  avowry,  because  the  party  ought  to  have  a  return ;  but  to 
r^astaiiMCT"  P'^^^  *^*  *^®  property  is  in  a  stranger  is  good  in  abate- 
iJ pleadable  m  '  ment,  but  not  in  bar.  Bro.  Replev.  1.  39  H.  6,  35.  But  in 
abatement  only,  trespass  it  IS  no  plea  at  all.  27  U.  8,  21  (a). 

Et  Hale  agree  le  differenct  in  Bro.  Avowry,  53,  between 
rent  and  homage,  because  although  the  estate  be  determined, 
in  one  case,  the  party  may  have  the  thing  he  distrains  for, 
but  not  in  the  other  (£).    Jud.  pro  def.  nisi. 

(a)- According  to  Presgrtwe  v.  Saun-  But  see  Butcher  v.  Porter y  1  Salk.  94. 

ders,  2  Ld.  Ray.  984.    1  Salk.  5,  the  S,  C.  Garth.  243.  Bull.  Ni.  Pri.  54. 
plea  of  property,  whether  in  the  defend-         (b)  See  the  report  of  ^.  CL  1  Ventr. 

ant  or  a  stranger,  is  a  |)(m  in  bar  only.  250. 

(  C.  437.  )  SiLLEY  V'.  SiLLEY. 

,  S.  C.  8  KebL  232,  815. 

'  Upon  error  in  A  WRIT  of  error  was  brought  in  parliament  to  reverse  a 
paiiiament,  die  judgment  given  in  the  King's  Bench,  and  the  parliament  was 
prorogued'from  prorogued;  and  the  party^  purchases  a  new  writ  of  error,  re- 
the  3d  Nov.  to  tumable  ad  proximam  sessionem  parliamenti;  the  question 
the  7th  January  ^^s,  whether  the  party  should  have  a  Supersedeasupon  this 

following,  and     ,^;x^r^^^,9  r       ^  i-  r 

the  party  p^r-     ^^**  ^*  ^^<^^ ' 

chased  a  new  And  Sir.  F.  Winningtony  who  moved  for  the  execution, 
writ,  returnable  cited  the  Lady  fTortley  v.  Hord  (6),  Pasch.  21  Car.  2, 
rion:*hddthat'  ^^®^c  a  Supersedeas  had  been  denied  in  the  like  case.  It 
he  was  entitled  was  made  a  question,  if  a  writ  of  error  be  brought  retuma- 
toawperse-  ble  ad^proximam  sessionem parliamenti ,' BXid  sl  supersedeas 
^^''  granted,  and  then  the  parliament  meet  and  are  prorogued, 

but  no  acts  passed,  whether  the  writ  do  abate,  for  no  acts 
passing  it  can  be  no  session :  But  here  the  first  writ  was  re- 
turnable on  such  a  day  ad  proximam  sessionem,  and  so  the 
return  was  passed. 

Hale  said,  a  prorogation  was,  when  it  was  done  by  the 
king's  proclamation,  where  they  do  not  meet  at  the  day ;  but 

(a)  See  Gofion  v.  Sedgwick,  2  Lev.  er,  3  B.  12. 
93.    1  Mod.  106.  Ld,  Sure  v.  TruroHy  (6)  S,  C,  1  Ventr.    31.     ISid.  418. 

Id,  120.  Anon,  1  Ventr.  266.  Birch  v.  2  Keb.  438,  491,  509. 
IVieie,  8  Ratt,  412-3.  Com..Dig.  Plead- 
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if  they  meet,  it  is  an  adjoummeiity  though  it  hath  the  effect 
of  a  prorogation  (c)* 

Though  an  adjournment  be  for  six  months,  yet  the  par-  Pott,  p.  453. 
liament  is  as  it  were  sitting,  and  formerly  committees  have 
ttsed  to  sit  in  such  adjournments.  [Continued,  post,  p.  360.] 

(e)  See  1  Blac.  Com.  186-7. 

BucKNALL  and  Tompson.  (  ^'  ^^*  ^ 

Ikdebitatus    assumpsit  pro  dwersis  rebus;  senMe  (per  sumjmt  pro  tU- 
TwisdenJ  q^  nest  bone,  j*  poet  estreper  obligation.  iwwre6ftf,bad. 

Pott,  p.  857. 

[     351    ] 
Aylworth  v.  Fenn.  r  q^  439^  ^ 

Covenant  against  baron  and  feme  as  administratrix  of  Sir  inasuitagaintt 
<3to.  Smith,  and  the  husband  alone  pleads ;  it  is  a  discontinu-  **"^^^5*"** 

anCe  (a).  tratrix,  they 

(a)  Fid.  Het  10.  Telv.  210.  Com.  Dig.  Pktder,  2  A.  3.  must  both  plead. 


Wayne  v.  Sands.  (  C.  440,  ) 

S.  C.  fFarn  t.  Sandcwrtf  8  Keb.  288. 

Debt  upon  an  obligation.  The  defendant  pleads,  that  one  ^^  ^^^^^ 
Robinson  was  bound  with  him,  and  that  he  entered  into  it  ^y  piJid  <iii- 
by  duress.    The  plaintiff  demurs.  re««  to  »  co- 

Et  semble  per  Curiam  q'  n*  est  plea,  for  a  man  shall  not  obligor, 
avoid  hb  own  bond  by  a  duress  to  another,  though  he  be  but 
a  security. 

But  per  fVylde,  if  the  duress  be  to  a  father  or  brother, 
and  a  son  enters  into  bond,  this  b  a  duress  to  the  son,  and  he 
m^  plead  it. 

But,  per  Twisden,  a  man  shall  in  no  case  avoid  his  deed 
by  a  duress  to  another,  let  him  be  related  how  he  will.  ££!ro. 
187  (a). 

(q)  See  1  RoL  Ab.  687.  2  Brownl.  Ray.  357.  See  also  S.  P.  in  Dig.  Lib. 
S76.  Bacon's  Maxims,  Reg.  18.  Finch's  4,  tit  2,  L  8.  1  Domat.  (by  Straban,)  p. 
Imw,  p.  102.   PuUein  ▼.  Bmuen,  I  Ld.      254,  Ist  edit 


OXENDAM  ©.  HoBDY.  f  C.441.  ) 

&C.  SKeb.  239. 

Debt  upon  an  obligation  of  201.  against  an  executor,  who   Of  judgment' 
pleads  plene  admimstravit,  and  assets  being  found  of  iO/.  and  execution 
the  plaintiff  had  judgment  quod  recuperet  10/.  whereas  it  cStw'uponr" 
ought  to  liavebeen  a  judgment  for  the  whole,  and  execution  plea  oi^^^ne 
onfy  for  10/.  (unless  it  were  returned,  that  he  had  waated)  «*«'»•»  ^*J.«» 
and  then  he  might  have  had  a  scire  facias  when  more  assets  ^^enTto  pay 
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but  part  of  the   tame  to  the  defendant's  hands ;  and  it  was  held  to  be  erro- 
dcbt.  neous  (a). 

(a)  See  the  note  oC  Seijeant  WiUiams     and  Harriton  v.  Biecks,  3  Term  Befh 
to  1  Saund.  336.   Bancocke  v.    Prowd,     p.  688. 

(  C.  442.  )  Pybus  V,  MiTPORD. 

S.  C.  1  Vent  372.   2  Lev.  75.   T.  Ray.  228.    1  Mod.  121,  159.   3  Kcb.  129,  239, 

316,  338. 

See  mai^n,  p.    MiCHAEL^  seised  m  fee  of  Black-acre  and  White^acre,  hath 
}^^'  issue  John  by  the  first  venter,  and  Ralph  by  a  second  ven- 

ter ;  and,  being  so  seised,  he  covenants  to  stand  seised  of 
Black-acre  to  the  use  of  himself  for  Ufe,  the  remainder  to 
John  his  son  by  the  first  venter,  and  the  heirs  of  his  bo- 
dy, &c. 
[   ♦  352    ]      And  for  White-acre,  he  covenants  to  stand  seised  of  that 

to  the  use  of  the  heirs  male  of  his  body  by  the  Second 
venter. 

The  question  was  only  of  White-acre,  whether  or  no  the 

covenantor  hid,  by  virtue  of  this  limitation,  an  estate  for  life 

by  implication,  and  consequently  an  estate-tail  executed  in 

himself? 

Three  questions  were  made  in  the  case. 

1 .  Whether  or  no  a  future  contingent  use  might  be  r^ed 

No  action  lies    by  way  of  Covenant?  and  that  was  agreed  upon  both  sides, 

on  a  covenant  to  ^^at  it  miy ;  though  no  action  of  covenant  will  lie  upon  a  co- 

.tand  seised.      ^^^^^  ^^  ^^^^  seised.  Plow.  300,  301,  308.  Hob,  180, 

Oatsv.  Frith,  although  a  man  cannot  charge  his  heif  with- 
out charging  himself,  yet,  by  way  of  covenant,  a  Use  may 
arise  out  of  the  estate  of  the  heir,  where  the  ancestor's  es- 
tate was  not  charged  with  it  during  his  life. 

2d.  Question.  Whether  or  no,  by  operation  of  law,  a  use 
doth  arise  to  the  covenantor  for  life,  so  as  to  make  him  seis- 
Yciv.  9.  Dyer,  ed  of  a  fee-tail  executed?  and  it  was  argued  by  Wilmington, 
'^^*  that  he  should  not,  and  he  laid  it  for  a  rule,  that  in  limitation 

of  uses  they  shall  be  guided  by  the  intent  of  the  parties,  pro- 
vided it  be  consistent  with  the  rules  of  law;  and  here  it  doth 
not  appear  that  it  was  the  intent  of  the  covenantor,  but  that  he 
.would  be  seised  of  his  old  estate  till  the  contingency  happen; 
and  where  it  is  said  in  the  Lord  Pageffs  case,  that  in  that 
case  the  covenantor  should  take  an  estate  for  life>  as  it  was 
reported  in  Moor,  some  of  the  Judges  were  of  another  opin- 
ion; and  besides,  where  he  limits  the  use  of  Black-acre,  in 
the  same  convevance  he  expressly  limits  a  use'  to  himself  for 
life;  and  if  he  had  intended  tohave  Jiad  one  there,  he  would 
do  so  here. 

But  he  agreed,  if  so  be  the  ancestor  had  here  an  estate  for 
life,  then  Mirs  shall  be  a  word  of  limitatioh,  and  not  of  pur- 
chase; for  so  it  is  in  all  cases  where  the  ancestor  tsLk^  an  es- 
tate for  life.  1  Inst.  319  b. 
:Pfif,  p.  371.         Qrd^  Que^Hon.  Whethier,  if  no  estate  arise  to  the  ancestor 
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for  Bfej  if  Ralph  shall  take  as  a  purchaser?  And  it  was 
agreed  hy.  TFinmngton  and  both  sides^  that  he  shall  not;  for 
where  a  nian  takes  as  purchaser  by  the  word  Jieir^  he  must 
be  a  real  heir;  and  there  is  a  difference  in  case  of  descent 
and  purchase.  Hob.  31.  1  Inst^  ^4b.;  and  here  Ralph  is 
not  heir 9  for  John  the  son  by  the  first  venter  is  living. 

Saunders y  pro  def,  agreed,  tliat  Ralph  cannot  take  as  a 
purchaser  for  the  reason  supra. 

*■  But  he  said,  although  it  should  be  admitted,  that  this  [  *  353  1 
should  rise  as  an  executory  use,  and  the  covenantor  in  the 
mean  time  should  be  seised  in  fee,  yet  he  said  the  heir  should 
be  in  qua^  by  descent,  for  in  many  cases  where  the  estate 
was  never  in  the  ancestor,  the  heir  shall  be  in  qua^  per  de- 
scent.  2  RoU.  794f.  1  Co.  99. 

Obf.  The  heir  shall  not  take  by  descent,  but  where  it 
might  bypossibility  have  vested  in  the  ancestor. 

^ns.  Tnat  is  not  true  in.  many  cases ;  for  if  a  use  be  limit* 
ed  to  J.  S.  and  his  heirs,  if  such  an  act  be  done;  after  the 
death  of  J.  S.,  his  heir  shall  be  in  by  descent.     If  a  use  be  2Roi.  794. 
limited  to  A.  and  the  heirs  of  the  body  of  his  first  wife,  and  if  *  ^°'  ^^' 
he  shall  die,  having  issue  by  his  second  wife,  then  to  the 
heirs  of  the  body  of  his  second  wife,  the  heir  shall  be  in  by 
descent.    And  he  held,  that,  immediately  upon  the  sealing  of 
the  deed,  the  covenantor  was  seised  of  an  estate-tail;  Tor, 
having  an  estate  for  life,  arid  the  remainder  limited  to  the 
heirs  of  his  body,  executes  an  estate-tail  in  himself.     And 
he  said  an  estate  for  Ufe  must  needs  rise  to  the  covenantor; 
for  when  a  man  is  seised  in  fee,  and  covenants  to  stand  seis- 
ed, so  much  of  the  estate  as  he  parts  not  withal  is  in  himself; 
so  here  when  he  limits  an  estate  to  the  heirs  of  his  body,  &c. 
it  is  apparent  his  intent  was  to  reserve  an  estate  in  himself 
for  his  life,  because  he  could  not  have  heirs  during  his  life. 
I  Leon.  356,  there  is  a  stronger  case  where  a  use  is  raised 
by  implication  to  a  stranger  for  life,  because  a  remainder  was 
limited  afler  his  death. 

Moor,  718,  the  Earl  of  Bedford's  case,  the  ancestor  took 
an  estate  by  implication.  And  Paget fs  case,  1  Co.  154,  is 
in  the  very  point;  for  the  reason  why  in  that  case  the  Lord 
Pa^ett  was  said  to  have  an  estate  for  life,  was,  because  he 
had  limited  an  estate  to  begin  immediately  after  his  death, 
and  so  it  is  in  this  case ;  for  the  remainder  being  limited  to 
his  heirs,  &c.  this  must  take  immediately  after  his  death ;  and 
having  made  no  disposal  of  it  for  his  life,  he  takes  to  himself. 

If  a  man  covenants  to  stand  seised  to  the  use  of  A.  when 
he  shall  marry  Us  daughter,  in  the  mean  time  the  covenant- 
or is  seised  of  his  old  fee  till  the  contingency  happen;  but 
wben  he  limits  the  use  immediately  after  his  death,  there  by 
construction  of  law  he  takes  an  estate  for  life. 

Hale,  C.  J.  said,  that  Pagetfs  case  was  adjudged  upon  the 
reason  supra. 

y2 
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Anu,  p.  225.         •And  GteswoUCs  case,  Dy.  156,  if  it  had  been  by  way  of 
Potti  p.  S7  .      ^gg^  ^^  estate  tail  had  been  good ;  but  that  was  by  convey- 
ance at  common  law ;  and  in  this  case  the  will  of  the  party 
is  to  be  observed,  it  being  in  the  case  of  an  estate  tail,  and 
of  a  use. 

And  he  said,  if  this  turn  to  an  estate  for  life,  the  covenantor 
will  without  question  have  an  estate  tail. 

If  the  remainder  had  been  to  the  heirs  of  a  stranger,  the 
covenantor  should  have  had  the  old  estate  in  him  till  the  con- 
tingency happened ;  but  being  to  his  own  heirs  it  is  other- 
2  Roi.  795.        ^jgg .  foy  ^|jg  jjgjj.  ^jj J  ancestor  are  correlaiay  and  the  law  wiQ 

knit  their  estates  together.  Curia  advisare  vtdt.  [Continued 
post,  p.  869.  ] 

(  C.  443.  )>  semb,  S.  a  PUntm  ▼.  NiehoUoih  3  Keb.  252. 

wiietfaer  cat-  MEMORANDUM,  that  it  was  made  a  question  upon  the  act  for 
^*<^^*ey**^  chimney  money,  whether  or  no  cutlers'  forges  should  pay. 
money.  And  HoUy  C.  J.  Said,  the  reason  of  the  resolution  formerly 

1  waL&M.8Ut.  given,  that  smiths*  forges  were  to  pay,  was,  because  it  was 
191-2?  ^^^^  there  expressly  found,  that  they  were  fire-hearths. 

Hale: — It  is  a  business  of  ^eat  concern,  whether  your 
jewellers'  fires  that  they  make  tneir^amel  at,  and  the  barbers' 
fires  where  they  warm  their  water,  &c.  shall  pay ;  for  that 
will  depend  upon  this  point.    £rgo  advisare  volunt^ 

(  C,  444.  )  Sir  Nic.  Storton's  Case. 

The  Justices  at  ^.j,  ^jjg  sessions  in  Surry,  where  Sir  Nicholas  was  a  justice 
comndtafeifow-  of  peace,  and  was  like  to  be  presented  by  the  jury  for  not  re* 
justice  for  refus-  pairing  the  hiffhways,  oath  was  made  by  one  pf  tne  jurymen, 
^  for^Sir^  ^^^  ^^  Nicholas  threatened  him  if  he  did  present  hhn,  so 
b^Tiourlupon  ^^^  ^^  duTSt  not  present  him ;  whereupon  the  sessions  order- 
the  complaint  ed,  that  he  should  find  sureties  for  his  good  behaviour,  which 
LMihw^EST'  ^®  refusing  to  do,  they* ordered  him  to  be  committed,  (but 
p.  80-1.  Id.  p.'  was  let  to  bail  by  two  justices  of  the  peace):  Whereupon  he 
385,  (ed.  1619).  brought  his  Certiorari s  and  the  question  was,  whetner  or 
«]?''*'  ^  ^'     ^'^  ^'^  sessions  had  power  to  commit  him,  being  one  of  their 

fellow  justices,  quia  par  in  parem  Jus  nonhabet?  And  the 
Court  held,  that  they  might  well  do  it,  and  that  they  had  well 
done  it;  and  bound  him  to  his  good  behaviour  here  in  Court, 
and  to  appear  the  next  term ;  whereupon  he  had  a  supersedeas^ 

[   356    ]  ^ 

(  C.  446.  )  Smb.  S.  a  3  Keb.  249. 

AeeedoiodCur'.  It  was  resolved,  that  a  sheriff*  may  serve  an  accedas  ad  Cb- 
Jtue,  Case  65,  riam  by  his  servant ;  and  so  Hale  said  it  had  been  formerly 
P'  ***  resolved  in  one  BarrelVs  case. 
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r 

Cane's  Casb.  (C.446.  ) 

S,  C.  CqmI$  V,  Llemark,  8  Keb.  223,  249.  _ 

'  Recognizance 

Resolved,  that  a  recognizance  cannot  be  taken  by  an  officer  cannot  be  taken 
out  of  court,  without  a  special  custom.  ^y  ®®**'  **"*  ^ 

*  court,  ¥rithout 

..^^^^^^.^  gpeciid  custom. 

Prideaux  r.  Warne.  (  C  447^  ) 

&  a  SLev.  96.  T.  Ray.  232.  1  Mod.  104.  8  Keb.  249,  275. 

Trespass  for  taking  the  saUs  of  his  ship.  Whether  the 

The  defendant  says,  that  he  had  used  to  repair  such  a  key,  5^|^^**a  gufl. 

and  in  consideration  thereof^  if  any  vessel  unloaded  salt  in  dent  oonsiden- 

the  port,  he  used  to  have  toll,  and  for  default  of  payment  to  t»on  for  a  pre- 

distrain  the  shm  («).  S^^SfS-^Wp. 

The  plamtifr  took  exceptions  to  the  prescription :  unloading  with- 

1.  Because  it  cannot  suppose  any  reasonable  consideration  '^  the  port? 
for  the  ground  of  it,  that-  for  repairing  the  key  he  should 

have  toll  of  all  ships  within  the  port,  which,  as  was  affirmed, 
was  seven  or  eight  miles  long;  and  he  cited  the  case  o{ Per- 
kins y.  Cumberfard  (1),  41  Eliz.  and  Doi/won  v.  Herd,  41  (i)  2RoLAb. 
Eliz.    A  custom  for  a  lord  of  a  manor  to  have  3/.  for  a  ^^^* 

Eound  breach  may  be  good  within  his  manor,  but  it  shall  not 
ind  strangers. 

2.  Here  is  a  prescription  to  take  the  ship  in  default  of  pay* 
ment  of  toll,  whereas  the  master  of  the  ship  is  in  no  default, 
but  the  owner  of  the  goods. 

Hale  said,  there  are  three  interests  in  a  port :  Aoc.  Hale  do 

1 .  The  propriety  of  it.  ^^  ^  ^JJP- 

2.  The  public  interest  of  it,  for  all  the  king's  subjects  to    '"^  ^* 
come  thither. 

S.  The  interest  of  the  kinff  to  guard  it. 

As  to  the  first  objection,  TPolUxfen  answered,  that  a  man 
may  prescribe  for  a  thing  out  of  his  manor,  as  in  Sir  JET.  CoH' 
stahUs  case,  for  wreck  as  far  as  he  could  see,  &c. 

Hale,  C.  J. : — ^The  case  of  wreck  differs  much  from  this, 
for  that  is  fwUius  in  bonis.    Sed  adjoumatur. 

(a)  See  a  more  particular  statement  WUles,  111.  Mayor  of  Tarmo^h  ▼.  JEo- 

of  the  case  in  the  report  of  Levins,  ton,  3  Burr.  1402.  LordPelhamf,Piek' 

Judgment  for  the  plaintift      The  toll  ortgiU,  1  Term  Rep.  660.    Truman  ▼. 

here  daimed  is  in  die  nature  of  a  toll-  Walgham,   2  Wilson,   296.     CoUon  ▼. 

thorough,  2  Lev.  97 ;  as  to  which  see  Smithy  Cowp.  47.    iUeiborif  v.  Bennttt, 

Hatpmrt  r.  WUU,  1  Mod.  47.   1  Ventr.  1  Bam.  &  Crets.  223.    iS*.  C.  2  0ow.  &[ 

71.    Critpe  v.  Bekoood,  3  Ler.  424.  Ry.  889. 
Mayor  SfC  ^  Nottingham  ▼.  Lambert,  r       9^A      1 

Rose  v.  King.  (  C.  448.  ) 

8,  C,  anUt  p.  347-8.  Trespass  for 

The  declaration  was  profractione,  prostratione^t  dejeciione  J^]^" fai^SiS 
of  his  fences,  with  a  continuando.    The  question  was,  whe-  a  contuuumdo. 
ther  breaking  his  fences  lies  in  continuance?  So  of  walking 

And  it  was  admitted,  that  a  general  clausumfregU  or  ^^-^^g^tilipiain- 
tnum/regit  lies  not  in  continuance,  for  they  are  not  continu-  tiff's  grass. 
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(1)  1  Sid.  8S4,  ed  acts;  and  in  the  case  of  Letchford  v.  ^liM  (1)  lately  in 
^^^'  this  Courts  a  trespass  for  casting  logs  into  his  dose  lies  not 

with  a  continuando. 

Per  Car^ :  Pedibtis  ambulando  lies  in  continuance,  and  so 
.  doth  eatinj^  his  grass ;  and  so  in  this  case  they  resolved,  that 
breaking  fences  may  well  Ue  in  continuance,  lor  a  fence  may 
be  a  mife  long.    Jud*  pro  quer'  (a). 

(a)  See  ante,  p.  82,  NichoUt  r.  Rsette.     80  Viner,  444,  and  caaet  tfiere  dted. 
Note  1,  to  1  Saund.  Rep.  84,  by  Willms.     Cowp. 


(  C.  449.  )  Bennett  «?.  Therne. 

S.  C.  3  Keb.  209,  220,  232,  250. 

Pieabyanoffi-  TRESPASS  against  an  officer,  who  Justified  ,by  a  process  out 
tSe  CTu^m^^  of  an  inferior  court;  but  because  the  custom  was  not  pursu- 
process  of  an  ed,  judgment  was  against  him.  Male,  C.  J.  took  this  differ- 
inferior  court,  eucc:  If  an  officer  for  his  excuse  justifies  by  process,  accord- 
Se^^  ^  ^8  to  custom,  out  of  an  inferior  court,  though  the  custom  be 
punued.  Ante,  h^,  the  officer  shaU  be  excused  [ante,  C.  307],  and  the 
C.114, 391,399.  judgment  is  not  void,  but  voidable;  but  if  the  custom  be 
2^*t! Hardin  ^^^  pursued,  the  officer  shall  not  be  excused;  as  if  a  cus- 
69,  71.*         *  tom  be  alleged  in  a  Court,  afi;er  a  plaint  levied,  to  take  out 

{)rocess,  and  he  alleffes  that  process  was  taken  out,  (but  al- 
eges  no  plaint  levied),  he  is  a  trespasser  (a).  ^to,Case  197. 
Post,  Case  514. 

(a)  S^  Browne  v.  UarUkomie,  onUt  p.  19,  note  <2|). 

( jC.  460.  )  Vezy  f?.  Daniei.. 

&C.  3Keb.2$3. 

An  award  that  Debt  upon  an  obligation  to  perform  an  award, 
m  STJ^       "^^  defendant  pjeads  nulUmfecerunt  arbiirmm. 
102.,  and  each        The  pUuntiff  replies,  that  an  award  was  made,  that  the  de- 
shau  release  to   feudaut  should  pay  unto  the  plaintiff  1 0/.  and  that  each  should 

Rood  wS'mu-    ^^^^  J^  *^®  other  good  releases. 

tuau  Jni9,  C.        Obf,  This  is  but  an  award  of  one  part. 

68  b.  Ans.  Good  releases  shall  be  intended  releases  according  to 

the  submission,  and  that  makes  it  an  award  of  both  parts. 

Jud^  pro  q^uer'  (a). 

[     367    ]  « 

(  C.  461.  )  Okington  v.  Tompsqn. 

S.  C.  3  Keb.  253. 

/M^eUtotitf  Of- Indebitatus  ctssumpsit  pro  diversis  rebus  et  tnercimoniis  ^ 
^th!*^^^   adjudged  that  rebtcs  is  well  enough.    Jud'pro  quer"  (a). 

good.  '  (a)  Ante,  C.  128, 438.  1  Vent  329. 

(  C.  452*  )  Hancock  v,  Hodges. 

S.  C.  8  Keb.  253. 

Trover  for  a  Trover  for  a  pair  of  boots  and  spurs,  and  doth  not  say  how 
wS[  roiOT^'^or  ''Mwy  spurs.  Per  Curiam  .—-It  is  well  enough ;  for  it  shall 
for  a  let  of  cur-  be  intended  spurs  belonging  to  those  boots,  which  is  a  pair. 
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And  Wylde  said,  that  it  had  been  adjudged^  that  trover  tuns  and  vai- 
for  a  set  of  curtains  and  vallance  is  wellenough^  without  say-  la^ce/b  goc^ 
ing  how  many  ?allance;  for  it  sh^  be  intended  vallance  be-  fga^'eoVf^astr. 
longing  to  those  curtains ;  and  he  said  a  replevin  de  4  ovibus  rss!  827, 809/ 
matridbus  et  vervecibus  had  been  resolved  to  be  ill,  because  ^^u,  and  notea* 
he  did  not  say  how  many  matrices,  and  how  many  verveces,  140*^*^^'  ^* 
so  that  the  sheriff  could  not  tell  how  to  make  his  return  (a) ; 
but  in  trespass  it  was  said  that  would  be  well  enough. 

And  Hale  said,  that  una  parcella  tapetis,  Anglice  a  suit  Pott,  c.  567, 
of  hangings,  was  well.     Unuminstrumentum,  Anglice  a  pedi-  q^J'^^*  ^™' 
gree,  is  good;  because,  where  there  is  no  proper  word,  it  126.7.  ^hlu  a 
shall  be  supplied  with  axutngUce.    Jud'pro  quer'  nisi.  68. 

'    (a)  n<2.AUeyn,  33.  Sty.  71.  Cart  ^8. 

— ^ ,  (C.453.  ) 

Matches  v.  Boughton. 

S.  C.  Mathewt  v.  Bawtel,  3  Keb.  218,  248, 258. 

Action  upon  the  case,  that  whereas  betwixt  the  plaintiff's   in  pleading  a 
house  and  t;he  defeiidant's  there  was  a  little  piece  of  ground,  prescription  for 
called  a  ttvUchiU,  upon  >¥hich  he,  and  aQ  those  whose  estate  must^bTiSd'in 
he  hath,  had  used  to  set  their  ladders  to  repair  their  house,  him  who  has  the 
and  says,  that  he  is  possessionatus  of  the  said  house,  &c.,  ^e«'  Co.  Lit. 
and  that  the  defendant  erected  a  wall  there,  per  quod  he  p^^S^:^' 
could  not  set  his  ladder,  2  Mod.  318. 

Et  per  Curiam: — The  plaanti^ba^  not  well  prescribed; 
for  he  hath  laid  the  prescription  in  himself,  and  those  whose  ^^  ^^  326. 
estate  he  hath,  and  says  that  he  was  possessianattis,  which  Cro.  Car.  419. 
cannot  be  intended  but  of  a  particular  estate,  as  a  lease  for 
years,  and  a  lessee  ought  not  to  prescribe  in  his  own  name. 

Rainsford: — If  he  had  said  seisittis,  it  might  have  been 
wdl  enough. 

♦  fPyl&: — It  must  have  been  seisitus  infeodo,  or  else  it  [  *  358  ]j 
might  have  been  but  an  estate  for  Ufe;  but  if  h^  had  }aid  it  2  Cro.  665. 
in  the  occupiersj  perhaps  it  might  have  been  good,  being  but  ^*^N  ^^^^ 
an  easement  (a). 

(a)  See  note  (1)  to  2  Saund.  Rep.  p.  1 13  a.  GrimtUad  ▼.  Marlowe,  4  Tenn  Rep.  719. 

Wainrioht  V.  Beane.  ,(  C.  454.  ) 

S.  C,  8  Keb.  254. 

Error  to  reverse  an  outlawry  after  judgment,  because  the    outlawry  on  . 
return  ofthe  exigent  was  adComitaf  tent'  such  a  day,  which  Ana'  proccat. 
was  in  figures. 

If  a  man  be  taken  upon  a  Capias  Utlagat'  after  judgment, 
the  party  is  in  execution  at  the  suit  of  the  party  without 
prayer;  and  if  the  outlawry  is  reversed,  the  party  is  dis- 
charged.   Per  Jfylde. 

Hale ; — ^It  is  at  the  ^ection[of  the  party ;  for  if  the  sheriff 
lets  him  escape,  he  may  have  his  action;  but  he  is  not  con-  1  Roi.  895. 
eluded,  for  he  may  chuse  whether  he  will  have  him  in  exe- 
cution or  not. 
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(  C.  456.  )  Egebury  v.  Rossender% 

S.  C.  1  Ventr.  253.  2  Ler.  94.  8  Keb.  254-9. 

See  onto*  p.      AcTiON  was  brought  for  money  won  by  horseracing,  lOOJL 
!2?'  Fm^'  ^         The  defendant  pleads^  that  there  was  140/.  more  won  at 
5  Moi  Ii2.      the  same  thne  npon  trust. 

Per  Wylde: — ^If  above  100/,  be  trusted  at. the  same  time» 
all  is  losti  ji;^  Stat.  16  Car.  3, 7. 

(C.  455b.)  '^*  ^  Enghmd  T.  Oark,  3  Keb.  254. 

Enor.  If  an  action  be  brought  against  two  persons j  and  one  die  be> 

1  Vent  249.      f^^^  verdict,  yet  it  is  not  error,  if  no  judgment  be  entered 
against  him.  ' 

(  K^.  456. )  Scott  v.  Stone. 

S.  C.  3  Keb.  255. 

Faijeiatb.  Debt  upou  a  bond,  and  declares  per  nonagtnta  Kbris;  and 
Variance.  upon  Oyer  it  appeared  to  be  novenginta.  Jones  pro  que?': 
Pott,  c.  570.     _it  i3  ^g]i  enough;  for  in  Osborne's  case,  10  Co.  132,  sep- 

tungentapro  septingent*  is  well  enough.  Tomsonpro  def*: 
There  is  a  difference  when  it  is  for  payment  of  money,  for 
then  the  condition  explains  it;  but  here  the  condition  is  for 
a  collateral  matter.    Mt  adjoumatur. 

[    359    ]  ^^- 

f  n  Aft'y  Poole  i?.  Moselt. 

(C4o7.;  &C.3Keb.255. 

Accord  and  sa-  SciREyb*  upon  a  judgment. 
**f*"^?ii''®        The  defendant  appears,  and  pleads  an  accord  with  satis- 

>5iciMonajudg- *^™»' 

ment  6  Co.  44.      Per  Cur': — It  is  no  good  plea  upon  a  judgment. 

2li€v.212. 

(C.458.) 

No  pzotection  In  an  information  for  barretry,  it  was  said,  the  defendant 
ii  allowable  in  stood  upon  his  protection.  But  per  Cur*: — ^There  is  no  pro- 
3S.1i5:^  ^onm  case  o?  the  breach  of  the  peace,  nor  against  arule 

against  a  rule  of  of  this  Court. 

theK.Bendi(a).  (^j  ^^  ^j^^  j31  ^^   3  i^gt  240.    2  Hawk.  P.  C.  ch.  26,  f  61. 

(  C.  459.  )  Captain  Waters's  Case. 

S,  C.  1  Ventr.  250.  Qty  ihe  name  of  Captain  d  caae.] 

A  soldier  is  not  A  £(Oi<Di£R  of  his  being  arrested,  he  sent  some  of  his  soldiers 
^J^^*^[^J^  to  rescue  him  as  he  was  coming  from  the  counter  to  Ludgate ; 
reicue  by  hu     who,  being  about  thirty  in  number,  with  drawn  swords,  res- 

fellow-soldien     CUed  him. 

IS  a  riot  fhe  CouTt  said,  this  was  a  very  heinous  nusdemeanour, 

but  they  could  make  but  a  riot  of  it;  but  if  they  had  taken 
upon  them  to  rescue  all  the  soldiers  that  were  in  the  gaol,  it 
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would  have  been  high  treason^  for  it  is  a  kind  of  leyyiiig  war 
against  the  kiD^(l) ;  but  here,  it  being  but  a  rescue  of  a  par-   (i)  i  Hale 
ticular  person^  it  is  a  riot  only ;  and  it  was  in  this  case  declar-  H.  P.  c.  13S-4. ' 
ed  by  the  Court,  that  no  soldiers  were  privileged  from  ar- 
restSy  but  are  as  other  persons  sulyect  to  the  king's  officers^ 
as  justices,  bailiffs,  constables,  and  the  watch,  &c*  (a). 

,      (a)  See  the  proyisioni  of  the  Mutiny  Act 
'  Smb.  S.  C.  Rex  V. »3Keb.  255.  (  C.  460.  ) 

A  CERTIORARI  was  brought  to  remove  an  order  of  sessions  made   clergymen  are 
by  the  justices  of  Warwickshire,  whereby  they  had  ordered  2"^****?"^^^ 
a  parson  to  contribute  to  the  repairs  of  a  bridge.    Per  Cm-  brf^?*^ 
riam  : — Clergymen  are  liable  to  all  taxes  charged  since  ilfci^- 
na  Charta;  and  they  shall  contribute  to  the  gaol  and  maim- 
ed soldiers,  and  to  highways ;  and  that  clause,  Ecclesia  An^  s  Imt  2. 
gUcana  sit  libera^  extends  only  to  charges  then  in  being  (a). 

(a)  2  luat  704.  I  Hawkins  P.  €.  di.  76,  §  15,  and  see  poit,  Webb  y.BatcUkr, 
y.  390,  457,  488. 


SiLLEY  V.  SiLLEY. 
Continued  from  p.  850. 

How, per  Cfuriamf  a  Supersedeas  was  granted;  and  a  differ- 
ence was  taken  between  this  case  and  the  Lady  Wortley's, 
for  there  the  prorogation  being  for  two  or  three  tenns,  it  was 

Eeat  delay;  but  here,  it  beinc  but  from  the  3rd  of  Novem- 
r  till  the  7th  of  January  fouowing,  it  cannot  be  said  to  be 
for  delay. 


[    360    ] 
(C.461.  ) 


DE  TERM.  S.  HILARII,  1673. 

IN  BANCO  REGIS. 


Taylor  v.  Holmes.  (  C.462.  ) 

S.a2  Lev.  101.  T.  Rsym.  233.  3  Keb.  264,  276,  296,  802,  885. 

The  defendant  hadbrought  an  action  of  trover  and  assung}*  Counts  in  itomt 
fit  affainst  the  plaintiff,  and  recovered,  and  laid  them  both  in  «i<i  atna^pta 
one  declaration;  which  was  assigned  for  error;  and  the  sole  X^^wu^wt 
question  was,  whether  trover  and  assumpsit  might  be  laid  in  i  Tenn  Rep. 
one  declaration?  It  was  agreed,  that  debt  and  detinue  xoblj  s^^-?*  iNew 
be  joined  together,  because  every  debt  supposes  sl  detinue,  ^^  **• 
and  they  are  of  the  same  nature;  and  so  for  several  debts  a 
man  may  declare  for  100/.  and  allege  several  debts  to  make 
it  out.  BTo.J6yndreenfxcti(m,S7,9f.  But  debt*  and  trespass  [  ♦361     ] 
cannot  be  joined,  because  one*  is  for  a  duty,  the  other  for  a 
tort ;  and  so  here  the  assumpsit  is  for  a  duty,  and  die  trover 
for  a  tort ;  and  Levinz,  who  argued  for  the  defendant  in  the 
writ  of  error,  relied  upon  Cro.Car.  30,  fFfdte  and  Bjfsden. 


1  RoL  798. 


4W »m^e a  Vfiojf,  }•  |7 pqse  w  vieiU  al  ceo;  q'  tart  U^e  arise 
d^'m^smefcfffndiOufn^  fluria  advisare  vuU.  [J^.  C.  contin- 
ued, post,  p.  367.] 

(  C.  463. )  LpMAX  V.  ^RMoiipp,— 2W».  1673.  Eat.  *34. 

S.  a  2  Lev.  98,  123.  T.  Bay.  233.  1  Ventr.  267.  3  Keb.  277,  326,  421. 

An  inftrior  A  WRIT  of  dower  was  brought  by  biU  in  the  court  of  New- 
TiA^^dF  <^*s*'®«  *"^d  judgment  being  there  given  for  the  plaintiff 
fi^lidiTasof  ^  ^"^^  ^f  error  was  brought;  and  assigned  for  error,  that 
dower,  by  baae  couTts  caonot  hold  fiea,  of  matters  of  freehold.  Brit* 
W"W.  to«,  188  b.  Nat.  Bwv.  47  a.    2  Inst.  311.    Cro.  Eliz. 

101.  .44  Ed.  3,  28,  37.  50  Asaise,  dL  9,  Though  a  fin^ 
n^ay  be  levied  in  a  base  court,  yet  toat  is  an  amicable  wri^, 
wd  is  no  moT^  than  a  feoffinent;  and  yet  it  is  hfiH,  th^t 
a  prescription  to  levy  9  fine  in  a  base  court  is  not  good. 
Cro.  Eliz.  314,  1 17.  Qwen,  93  (i).  And  the  reason  p^,  be- 
cause the  king  would  lose  his  king's  silver;  and  that  is  the 
reason,  that  of  ancient  demesne  lands  a  fine  may  be  levied, 
because  there  no  king's  silv^  is  due  to  the  king,  jidvi' 
sorevuU  Cur\ 
Pastea  Term.  H%l.jud*  fuit  reverse. 

(a)  It  miut  be  by  tmf,  except  per-  {h)  As  to  levying  fines  in  inferior 

hapt  byspedal  eustmn.  See  S,  C.  in  the  cottrts,  lee  Coke's  Rea<UAg  on, Statute  of 

q$her  report?.  Gpunon  v.  SmaUtpood,  3  Fines,  Lect  8.  5  Cruise's  .Dig.  1 12-3-8^ 

lev;  204.  2d  edit.  ' 

(  C.  464.  )  ^J^LI^QATE  r.  I^OHUN. 

&  C.  BokuH  V.  Springat,  3  Keb.  277. 

No  custom  can  Error  to  reverse  a  judgment  in  Monmouth, 
owirt ?w  b*  *       ^^^  error  was,  the  Court  is  said  to  be  held  by  letters  pa- 
letters  ^tent     ^^^'  ^"^d  by  a  writ  of  right  patent  makes  protestation  to  sue 

in  nature  of  an  assise  sectfnqum  consu^dinem  curus  iUius; 

whereas  it  is  impossible  the|r<e  shoul4  be  any  consuetudo,  if 

the  Court  were  held  by  letters  patent. 


1  SaL  839. 


[    362    ]  P]B  TERBI.  PASCH^E,  1(574. 

IN  BANCO  REGIS. 


(  C  .46i$. )  Bje^son  v.  Hudson. 

S.  C.  2  Lev.  28.  1  Mod.  108.  T.  Ray.  236.  3  Keb.  274,  287,  29S. 

Feoflfaient  to  A.  BEi^G  seised  in  fee,  makes  a  fieoffinent  to  the  use  of  B. 
the  use  of  B.  in  and  the  heirs' of  liis  body,  remainder  tp  C*  and  the  hejirs  of 
to c.^btaai,^&c.  ^?  J^ody,  &c.,  provided,  that  if  B.  shall  die  without  heirs cif 
provided  that  on  U^  body,  then  I) .  shatl  have  a  rent  issuing'out  of  tlie  lands; 
feUure  of  B.'s  B.  makes  a  lease  for  1000  years,  and  tjien  levies  a  fine  and 
SiXhave'arent  ^^^^1^  a  recovery,  and  dies  without  issue.  I),  distrains  for 


IN  »4^0  VLft^W.  ^ 

tli^  Kent,  and  tijie  fepsxf^  of  fhe  la,pd  ))r}Rg8  ;i  j'pplf^yjim —  out  of  the  land: 

1.  \ybether  or  m  this  rent  were  ^ot  barred  fjy  the  feco-  and,  afti  icTy- 
yeiy  as  well  as  the  remaJgidery  if  no  leas^  had  been  madp?      ing  a  fine  and 

g.  Whether  or  no  it  should  coRtinu^  during  tW  lease  2        ^""^^JT 

Obj.  1.  As  to  the  first  pomt  it  was  objected^  that  the  r^^  ^!^t  israe: 
son  of  a  bar  of  a  commoi^  recovery  was  froiii  the  supposed  re-  held,  that  the 
compenc^  in  yaJiue  that  went  to  me  reQiainder^j  and  this  be-  ^''A^^JJ!^ 
ing  a  case  where  recompence  cannot  possibly  enure,  (viz.  to  ^^^  is  noTpre^' 
this  rent  issuing  out  of  me  land)  the  reason  of  the  bar  failed^  served  during 
and  so  by  consequence  the  effect  of  it,  **  ^™  W* 

Obj.  3.  Jt  was  objected^  that  in  judgment  of  law>  the  crea- 
tion of  this  rent  shall  precede  the  creation  of  the  estate-tail, 
^  i,t  shall  in  many  cases,  ut  res  magis  vcUeat  *quam  pereai,  [  f  368  ] 
as  appears  in  fFMtlock's  case,  8  Co.  and  1  Co.  Bredon's  ca^e, 
^ndm  Cro.  Eliz.  792,  fFfnte  and  Gerish's  oaae,  where  ^ 
render  inafine  is  made  to  one  in  tailrendering  rent,  and  if  te- 
nant in  tail  died  withoutissue,9Uo<{  tenementapnEdicia  rema' 
nebunt  to  another  in  fee ;  it  was  adjudged  there,  that  although 
all  were  by  one  fine,  yet  in  judgment  of  law  it  should  ope- 
rate as  at  several  times,  viz.  as  rendering  the  tail  at  one  time 
and  the  reversioi;!  ajt  another ^  because  the  reservation  should 
not  be  void;  and  there  although  a  coi^mpQ  recovery  n^fts  suf^ 
fe]:e4,  yet  it  was  resolved,  that  die  rent  by  that  was  iipt  extinct, 

Adprimam:  It  was  answered  by  iS^/f,  C^ief  Justice,  that  2RoLRep.22i. 
the  reason  of  the  bar  of  a  common  recoverv,  is  not  from  thQ  ^^vcry  «uf- 
Sjupposedrecprnpence  only,  but  the  remainders  andall  charg-  ibred  by  tenant 
f^  created  upon  it  are  barred  also  for  this  reason,  because  ^  <^  operates 
ivjt^en  a^covery  is  ^suffered  by  a  ten^t  in  tail,  it  doth  ope-  ^J^ce^^**" 
rajte  by  way  pi  continuance  and  protraction  of  the  estate-  protnustion  of 
tail;  so  that  wheieas  before  there  was  a  possibility  that  the  ^f  ^^^e 
remainders /iiight  come  into  possession,  now  that  possibihty  ^K^)* 
is  destroyed,  as  it  is  said  in  Cop^ff'^  case;  and  for  that  |rea-  i  Co.  69. 
8on  all  charges  created  by  the  remainder-mai^  &11  to  th^ 
ffrpynd;  and  (he  ^id),  this  p;rivilege  of  barring  the  remain- 
der, is,  as  it  were,  the  antient  privilege  which  was  at  the  com- 
mon law,  which  is  preserved  notwit£stai>ding  jtl^e  sjtatute  de 
donis(c)  for  those  estates,  which  are  now  intails,  were  at  the 
<;pinmoi;i  law  ife^s  coQdiijoQal,  and  1^0  remainder  could  be  li- 
mited upoi;!  jth^ ;  and  the  party  nastprolemsuscUatam  might 
have  aliened  to  whom  he  Joad  pleased,  and  notwithstanding 
by  the  statute  de  donis  this  was  iaiade  such  an  esta,te  as  a  re- 
mainder might  be  limited  upon,  yet  the  antient  privilege  of 
aliening  absolutely  (by  a  common  recovery)  hath  been  all 
along  continued  to  )nm;  so  that  the  recompence  supposed  i^ 

(a)  Fid.  Martin  ▼.  Siraehan,  WiUes,  2  Freem.  77.  Martin  v.  StradUm,  5 
456.  Howard  y.D.  of  Norfolk,  2  Freem.  Term  Rep.  110,  n.  Pigot,  21.  2  Bl. 
p.  76-7.  Gtdlkfer  v.  Athhf,  4  Burr.  1929.      Com.  360. 

Driver  v.  Edgar,  Cowp.  379,  882.    1  (c)   See  obeervations   in  BatcUffe*t 

Prest.  Conv.  p.  1,  2.  coae.    1  Stra.  272,  289^  296.    Martin  v. 

(b)  Acd  Howard  ▼.  Duke  of  Norfolk,      Strachan,  1  Wila.  73.  • 
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K&ig*s  BeiicUy  and  upon  trial  the  jury  gave  6s*  8d.  damages, 
1  Ld.  Bay.  I8t«  and  40^.  costs ;  and  the  Judge  before  whom  it  was  tried  cer- 
[   •  366    ]  tilled,  that  the  assault  was  sufficiently  proved.    *  The  ques- 

tibii  was,  whether  or  no,  in  this  case,  the  plaintiff  should  re* 
coyer  any  more  costs  than  damages?  And  three  points  were 
moved. 

1.  Whether  or  no  the  Judge  had  sufficiently  certified,  be- 
cause it  was,  that  the  assault  (and  not  the  assault  and  batte* 
ry)  w^  sufficiently  proved?  [Fid,  1  Vent.  256-] 
iVent  S(f.  2.  Whether  or  no,  if  the  costs  and  damages  given  by  the 

jury  exceed  40$.  it  shall  be  within  the  act? 

ftet,p.874,         ^'  ^'"^Gther  an  action  commenced  in  an  inferior  court 

iS:^.  originally,  and  afterwards  removed  hither,  shall  be  within 

the  act?  And  as  to  this  point  I  was  told,  that  the  Judges  of 

tk^  Common  Pleas  had  adjudged,  that  it  was  as  to  this  all 

Anu,  pw  214.     oile  as  if  an  action  began  here. 

4i.  I  was  told  that  the  Judges  at  Serjeants  Inn  had  differed 
m  their  opinions,  whether  or  no  actions  of  the  case  were 
within  the  act :  btft  the  opinions  of  niost  were,  that  they  were 
not,  nOr  none  but  those  named;  viz.  trespass  and  battery. 


(  C.468.  )  Anonymus. 

Semb,  S,  C.  Cory  v.  Wardt  3  Keb.  298. 

If  one  of  seve-  A  jiJDGMfeNT  was  obtained  jointly  against  three  nersons,  aiid 

S^  ^^^^    ^^®  of  them  dies,  and  the  party  who  obtained  the  judgment 

ment,  cxecuSon  sued  a  scire/acios  against  the  executor  of  him  that  was  dead, 

surrives  as  to     and  the  two  survivors.    The  question  was,  whether  or  no 

tiicpewonaity,    ^j^^  executor  was  liable  to  be  sued,  or  whether  the  charge 

rwity.   4  Mod.  did  not  survive?   And  Saunders  of  counsel  with  the  execu- 

315.  Comb.  441.  tor,  cited  a  case  o{  Norton  and  Harvy  (a),  where  Harpy  be- 

^^t^^  d.  ^'^S  executor  was  sued,  and  pleaded  several  judgments,  and 

50  a.  72  k.        that  he  had  iullv  administered,  arid  amongst  other  judgments 

pleaded  one  which  was  recovered  against  his  testator  and  an 

estranger ;  and  because  he  did  not  aver,  that  his  testator 

survived,  the  plea  was  ruled  to  be  ill :  And  in  this  case  the 

Judges  seemed  to  incline,  that  the  charge  did  survive,  and 

the  executor  was  not  liable ;  but  he  might,  per  JFylde,  have 

sued  a  scire  facias  against  the  heir  and  the  two  survivors, 

because  as  it  charged  the  realty,  it  did  not  survive ;  but  he 

could  not  charge  the  executor. 

(a)  S.  C.  2  Saimd.  50.  T.Raf.l59. 


(  C.  469. ) 

Mandamus  Mandamus  was  prayed  to  swear  the  churchwarden  of  Wap- 
tX^w«rito!  P^S  >  *"*d  it  was  granted  per  Curiam,  because  it  is  a  tempo- 
Anie,  c.  20.    '  ral  office.  Style,  299,  355. 

1  Vtnt  267. 


Jt  was  said  per  Haley  that  a  release  of  all  dtemands  will  riot   A  release  of  an 
release  any  thing  of  a  rent  more  than  the  arrearages  then  ^^J^*}^^^. 
due,  neither  will  a  covenant  not  broken;  as  if  a  man  release  tiae'airCTw  of 
all  demands  that  he  hath  against  him.    [2  Cro.  487]  (a).         jent,  nor  an  . 

But  if  he  release  all  his  right  in  the  Iknd,  this  win  feitiii-  ^[^^^^^^ 
guish  the  rent.  [2  Ro.  Rep.  18]  (A).  ^ rightfai the 

(a)  Ante,  p.  194-5,  285.  (h)  Post,  p.  474.  8  Keb.  244.  land  extinguish- 

es rent. 

Tayler  v.  Holmes.  (  C.  471.  ) 

Continued  from  p.  861. 

The  Court  seemed  to  incline,  that  they  would  not  lie  toge- 
ther; but  fFylde  said  J  that  it  was  held  by  Eolle,  that  if  they 
were  laid  together,  and  the  defendant  demurred,  it  would  be 
tead;  biit  it  might  be  helped  by  a  verdict;  but  Hale  said  It 
Was  held  in  Flowerden  and  KenwicVs  case,  that  they  woiild 
not  («).  Per  WyUe : — An  executor  may  itt  the  same  declara-  An  «|[«cmor 
tion  declare  for  rent  due  in  his  own  time,  and  for  that  which  ^^  ^  ^^^ 
accrued  in  the  testator's  dme.    Advisare  vohmt.  whidi  accrued . 

•      in  the  testatcnr't 
{a)  Fid.  2  Lev.  101.  8  Lev.  99.  That     see  KighiJff  v.  Birch,  2  Man.  &  SeL  533.  tin^  and  hid 
the  mi^oinder  may  be  cured  by  a  distinct       .  ^6)   Thm^paon  v.  St^,  1  Taunt  822.  ^^^  /m^ 
finding  of  the  jtiry  on  the  several  counts,     Powley  v.  Newioitf  0  Tauni.  459f. 

Tayler  v.  Herbert.  r  C.  472.  ) 

S.  a  8  Keb.  803. 

Indebitatus  assumpsit  for  10/.  and  a  computasset  for  35/J   whenadedar- 
fa  the  same  declaration.    The  defendant  pleads  the  statute  «tioninaMM«p- 
of  usury  to  the  indebitatus,  and  avers,  that  both  the  indebi-  iJ^tiaw  ^ 
tattis  and  the  computasset  were  for  the  same  cause  of  action;  count  and  a 

It  was  said,  that  the  pleading  that  the  con^utasset  was  <»«;»^!«m'»  * 
for  the  same  thing,  did  amount  to  the  general  issue,  and  it  dirfonn^vrith 
will  appear  upon  the  evidence*  an  avertnem 

It  was  resolved,  that  the  averment  Vas  hatlght;  foir  thfe  ^^^J*~^^ 
ground  of  the  indebitatus  is  the  debt,  and  the  ground  of  of*a5oo,  U  Sd, 
the  computasset  is  the  account;  and^so  it  cannot  be  averted 
that  there  is  the  same  cause  of  both,  especially  as  it  is  here, 
where  one  is  for  10/.  and  the  other  for  35/. 

But  Hale,  said,  he  should  have  pleaded  the  statute  to  the 
indebitatus^  and  then,  that  afterwards  they  came  to  an  ac- 
count for  the  same  wares,  &c.  (a). 

And  in  this  case  it  was  said,  if  a  man  plead  only  to  part,  ^^'  ^^^  ^7* 
the  plaintiJBT  shall  have  judgment  for  the  whole.  nrader^  E*.  86?' 

(a)  Am  to  tills  mode  of  pleading  by  T.  Jones,  158.  AUkenhead  v.  Blades,  5 

averring  the  identity  of  the  several  causes  Taunt  198,  200.  1  Vol.  Chitty  on  Plead- 

of  action  stated  in  diflfbrent  counts,  see  ing,  p.  583<4)  2d  e^t 
SheldiM  V.  Ctiptham,  T.  Raym.  449. 
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(C.472b.) 

Einir  in  fiu:t  u   ERRORS  in  fact  may  be  assigned  in  the  same  Court  coram  vo- 

aadgDedinthe    bis  residei. 

[  *  868  J  *Hale  said,  the  reason  why  it  was  done  in  the  King's 
N°B  ^si^c^  Bench  was,  because  ^fisi  Prius's  have  rarely  been  awarded 
Dig.  Pleader  '  ^^^  ^^^  Exchequer  Chamber,  though  sometimes  they  haye(a); 
3  a  1.  '  and  he  said,  it  is  a  thing  that  is  never  done  in  the  Common 
Pleas,  but  they  bring  error  in  the  King's  Bench  (b). 

(a)  rid.  Cro.  Car.  514.   2  Lev.  38.  1         (6)   FitL  Bhm$  v.  Pratt,  I  Chit  Rep. 
Vent  207.  Cro.  J.  5.  2  Mod.  194.  1  Str.      369. 
690.  Com.  Rep.  597.  1  Chit  Rep.  372. 

(  C.  473,  )  Dering  v.  Farington. 

S.  C.  1  Mod.  113.  3  Keb.  304. 

If  A.  "tells,  The  plaintiJBr  declares,  that  the  defendant  vendidit,  assignor 
X^Orn^^  ^  ^  ^  transposuit  BOOL  to  him,  that  was  owing  to  the  de&nd- 
(by  deed)       '  ^^^  by  J.  S.  and  that  he  did  not  permit  him  to  receive  it. 
money  due  to         Two  questions  were  moved : 

A.  from  a  tWrd  j^  Whether  these  words  shguld  amount  to  an  implicit  co- 
Seiby'^i^^t  tenant?  And  it  was  argued  by  Ihmson  that  they  should  not, 
A.  for  not  per-  although  it  were  in  case  of  an  interest  passed,  or  a  posses- 
mittinghmito  gion  given;  and  for  that  he  cited  Cro.  Eliz.  157.  1  Leon. 
mi^m.     179.  1  Roll.  519.  Bed[ford  y.  Bull. 

%.  Admitting  they  would  amount  to  an  implicit  covenant, 
yet  this  being  to  transfer  a  chose  in  action,  and  so  void,  the 
implicit  covenant  is  also  void ;  and  for  that  he  cited  Owen, 
136. 

Per  Hale: — Although  these  words  may  not  amount  to  an 

implicit  covenant  against  eigne  titles,  yet  they  may  be  good 

against  the  party  himself  and  his  acts. 

On  a  lease  for       As  a  lease  for  years,  reddendo  a  rent  to  a  stranger,  though 

years  rendering  the  stranger  Can  iiave  no  remedy,  yet  if  the  rent  be  not  paid 

CT^t^iessOT"*"  *^  *™^*  "*^  lessor  may  have  an  action  of  covenant.  Sed 
may  bring  co?e-  ogrecUumfuit^  et  md  judgment  d(U\ 

nant  for  non- 
payment, but          (^j  ^^  cauter  y.  Eccks,  1  Ld.  Ray.  (h)  Fnmtm  v.  SmaU,  1  Str.  705.  Sadh 
the  strai^r  lias  ggj^    Seignoret  v.  Nogvire,  2  Ld.  Ray.  evereU  v.  Fraggatt,  2  Saond.  370,  note  5. 
no  remedy  (6}.     J242.      FrmtHn  v.  Smatt,    Id.   1419.  That  a  stranger  cannot  sue  upon  a  cove- 

S.  C.  1  Str.  705.    Saltoim  v.  Sotutoum,  nant  made  for  his  benefit  in  a  deed  i$ittr 

1  Bing.  433.     That  covenant  lies  for  any  \  paries,  see  Lowtber  v.  KeUy,  8  Mod.  115. 

act  done  by  the  defendant  which  de-  GUby  v.  Copky,  3  Ler.  139.    SalUr  ▼. 

stroys  or  defeats  the  effect  of  his  grant,  Kidgly,  Garth.  76.    B»  parte  Hidurd-' 

see  PoHffret  v.  Ricroft,  1  Saund.  322.  son,  14  Ves.  167;  vnd  note  (a)  In  3  Boa. 

SeddonY.  Senate,  13  East,  63, 78.   And  &  Pull.  149. 

Barton  v.  Fitzgerald,  15  East,  538. 

(  C.  474.  ) 

The  Hbertjr  of  It  was  said  by  Bttie,  that  the  liberty  of  the  RoDs  is  no  pii- 
t^RoUsianots  yjleced  place,  but  as  it  is  for  all  other  Courts  eundo  et  f- 
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s 

Crosse  r.  Scydamore.  (  C.  476.  ) 

&  C.  more  fiiUy,   1  Vent  137.   $  Lev.  9.   2  Keb.  754,  784.    AfBnned  on  eiror, 

1  Mod.  175. 

The  case  was:  A.  in  consideration  of  natural  love  to  his  son    A  bargain  and 
did  bargain,  sell,  give,  grant,  alien,  infeoff,  release 'and  con-  "**  ^.»*o»ta 

Ji iL  !_•  °      1  -T  n         i'    »     .  .1  pecuniary  con- 


may 


finn  unto  his  son;  and  it  was  found,  that  no  money  was  paid  gideradon  _. 
upon  the  conveyance,  nor  none  mentioned  to  be  paid  upon  it,  operate  as  a 

•The  question  was,  whether  or  no  this  should  amount  toa  [    *  369  ] 
covenant  to  stand  seised  by  reason  of  the  words  "  bargain  covenant  to 
andseU,"&c.?  -  MVin^'tii 

And  resolved  per  Curiam,  that  it  should ;  and  upon  a  writ 
of  error  the  judgment  was  affirmed;  ^t^Aanand  2'hurland 
contradicen*  (a). 

(a)   Ace.  Barker  v.  Keaie,  ante,  p.  Willes,  682.    S,  C.  2  Wils.  75.  Doe  r. 

^51-$.     fValker  v.  Hall,  2  Lev.  215.  Salkeld,  Willes,  673.  2  Ponbl.  Treat,  of 

HoUman  v.   Senhoute,  post,  p.  460- L  Equity,  p.  46.  n.  (6),  5th  edit.  4  Cruise 

Samo$  V.  Joites,  2  Vent  318.    Otman  v.  Dig.   133-4^5,   2d  edit.  Sugden's  Gilb. 

Skirfi  8  LeT.  370.  Roe  v.   Tranmarr,  on  Uses,  251-2-d«  notes,  3d  edit 

The  King  v.  Richards.  (  C.  476, ) 

.    Sem^.  iSLC.  3Keb.312. 

Richards  was  outlawed  for  felony  before  the  general  par-  ^^•'  outlawry 
dop,  which  pardoned  both  the  outlawry  and  the  felony.  ^rfon°the  out^ 
The  lord  entered  upon  his  lands  for  an  escheat,  (sembleg*  law  or  his  heir 
/•If/  before  the  pardon)  so  that  he  was  fain  to  bring  a  writ  of  ™"»^  T*'*"*  ^^ 
error  to  reverse  the  outlawry,  that  he  might  be  restored  to  in  orf"Jr  m^il!'' 
his  lands ;  and  it  was  said^  tnat  his  heir  might  have  reversed  cover  lands  §§ 
it,  if  he  had  died.  <^eated. 
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IN  BANCO  REOIS. 


Pybus  V.  MiTFORD.  (C.  476  b.) 

Continued  from  p.  354. 

This  case  was  now  argued  by  the  Judges. 

And  Ttvisden  was  of  opinion,  that  here  was  no  new  estate  A.,  seised  in  fat. 
for  life  created  in  the  covenantor  by  implication,  and  so  by  *?J^?"IJ*fL*** 
consequence  to  make  him  tenant  in  tail,  by  connecting  his  u,enseofth«^ 
estate  for  life  and  the  Umitation  to  the  heirs  male  of  his  body 
by  his  second  *wife,  and  so  by  consequence  the  limitation  [      370    J 
was  void;  for  if  Michael  was  not  seised  of  an  estate  tail,  so  J|!i"r*'f^^ 
Aat  Ralph  might  take  by.  descent,  he  can  never  take  by  pur-  gecond^vife: 
chase;  because  he  that  takes  by  purchase  must  be  a  com«  held  that  A.  took 
plete  heir ;  and  that  he  could  not  be  so  long  as  John  was  "  ^^  ^*J* 
mmgj  thoueh  he  might  be  a  special  heir,  so  as  to  take  by  g^al^^  * 
descent,  if  it  be  an  estate  tail.  \  Inst.  S6  b.    And  he  held  «tatt  taU  bt- 
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came  executed '  here,  that  the  covenantor  is  always  seised  of  his  old  use,  and 
A  ^  TMcifli  ^*  J^^ver  goes  out  of  him,  by  reason  there  was  no  person  to 
may  toke^Ma  ^^^  fts  Ws  heir  male  by  the  second  venter,  by  way  of  pUr- 
puTchaser  by  chase ;  and  he  said,  that  here  can  no  use  be  said  to  return 
o^t  dewription,  ^  ^hc  covenantor  during  his  life,  because  here  is  no  settlecl 
hek^generd.      estate  from  whcnce  it  should  return. 

PerHaU,  C.  J.       And  besides,  in  a  conveyance  an  estate  shall  not  be  raised 
by  implication,  although  it  may  in  a  will.  Cro.  Eliz.  367. 

And  he  said,  that  if  a  mam  possessed  of  a  term  for  1000 
years  devise  it  to  his  executors  after  the  death  of  his  wife, 
the  wife  shall  take  no  estate  by  impUcation.  Moor,  635. 

Or  if  a  man  devise  an  estate  to  a  younger  soil  after  the 
death  of  J.  S.,  here  J.  S.  shall  take  no  estate  for  life;  be- 
cause an  heir  shall  not  be  disinherited  by  an  implication,  un» 
less  it  be  a  necessary  one;  as  a  de\dse  to  his  heir  aft;er  the 
death  of  J.  S.,  then  J.  S.  must  take,  because  there  is  no  bo- 
dy to  take;  because  it  appears  plainly  that  his  intent  was, 
Anu,  c.  9.  that  his  heir  should  not  have  it  tul  aft^er  the  death  of  J.  S. 
Port,  c.  6%5,  \y^j^  in  the  case  before,  the  heir  shall  have  it  during  the  life 
of  J.  S. 

And  he  said,  it  may  be  a  question,  if  the  intent  of  the  co- 
venantor doth  not  appear  plainly,  that  he  would  not  take  an 
estate  for  life. 

1.  Because,  as  to  the  other  part  of  the  lands,  he  limits  to 
himself  an  estate  for  life  expressly,  and  here  he  omits  it. 

But  to  that  Hale  answered,  that  there  it  was  necessary, 
because  Jo.  being  named,  had  otherwise  had  the  estate  pre-" 
tently. 

2,  He  covenants  to  stand  seised  to  those  uses  mentionedi 
expressed  and  declared  in  the  deed,  and  so  declaring  none 
to  himself  for  life,  it  is  not  reason  to  raise  one  by  construc- 
tion. 

And  he  said,  he  did  not  understand  my  Lord  Coke's  com- 
ment upon  the  case  of  Fenwick  and  Mitfordy  1  Inst.  22, 
where  he  says,  that  the  law  createa  a  use  in  him  during  his 
life  till  the  future  use  come  in  esse;  for  where  it  is  limited 
[  *  371     ]  to  the  heirs,  it  is  i;he  old  use,  and  would  descend  *  without 

such  a  circuity  of  a  use  returning  to  him  for  his  life. 

And  in  this  case  he  said,  after  this  limitation  the  cove* 
nantor  was  seised  of  his  old  fee,  which  was  determinahle 
upon  a  contingent,  i.  e.  if  he  had  such  an  licjr  male  by  his 
second  wife  as  was  capable  of  taking  by  purchase. 

But  fFylde,  Bainsford  and  Hale  argued  against  him. 

And  Wylde  and  Sainsford  held  in  fliia  case,  that  the  httf- 
oould  not  take  as  a  purchaser,  because  he  is  not  a  complete 
keir. 

But  Hale  was  of  opinion,  that  if  here  had  not  been  an 

.  estate  for  life  created  by  impUcation  in  Michael,  so  as  that 

BAh>h  might  be  in  by  descent,  yet  he  held,  tlutt  he  mi|^t 

well  take  as  a  purchaser ;  and  though  he  were  not  a  com-N 

plete  heir,  yet  ne  was  a  special  heir  by  Hie  second  i/mxbsar^ 
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and  that  ntiffht  be  a  suflSeient  denominfttmi  of  him  as  a 
purchaser.    For^ 

1.  That  was  such  an  heir  as  the  common  law  took  notice 
of. 

2.  The  covenantor  in  this  conveyance  takes  notice  of  John 
aa  his  heir  apparent ;  and  therefore  it  cannot  but  be  intend- 
ed that  he  meant  an  estate  to  Ralph  by  thM  name.  Besides. 
it  would  be  inconvenient  in  somecas^s,  if  such  an  heir  should 
not  be  a  sufficient  name  to  take  by  purchase.;  as  if  an  Estate 
was  made  upon  such  a  condition  as  is  in  Litt.  &ect.  SSS^  and 
the  feoffor  should  die,  as  in  that  case,  if  this  should  not  be  a 
good  name  of  purchase,  the  condition  would  become  impos- 
aible,  because  fhe  remainder  would  be  void ;  and  he  saia  he 
had  never 'seen  any  case  where  it  had  been  adjudged  to  the 
contrary. 

But  as  to,the  other  pofait  these  three  agreed,  that  Michael 
took  an  estate  for  life  by  implication ;  and  then  the  estate 
being  limited  to  his  heirs  male  by  his  second  wife, 

I.  It  was  agreed  by  them  all,  that  the  heir  in  this  case  did 
not  take  by  purchase,  but  was  in  by  descent. 

For  a  man  shall  never  make  his  right  heir  a  purchaser,  by    a  man  shall 
the  name  of  Heir,  without  departing  with  the  whole  fee,  »^««'  ">■*»  Ua 
which  he  doth  not,  where  an  estate  results  by  implication  chmu^yVM' 
toi  life ;  for  where  the  ancestor  takes  an  estate  for  life,  his  name  of  heir, 
t^ht  heir  shall  never  be  a  purchaser.  1  Inst.  319  b.  widiont  pankiff 

And  HcUe  said,  and  so  dUd  the  other  two,  that  in  this  case  JJ^J^Vc!si^ 
he  must  necessarily  take  an  estate  for  life;  for  in  case  of  a 
covenant  to  stand  seised,  so  much  as  the  covenantor  doth 
not  part  with,  remains  in  hiiaself,  1  Co.  154.  1  And.  239 :  for  Moor,  los. 
there  is  a  necessity  that  the  estate  must  lodge  in  some  body. 

♦And  this  limitation  to  the  heirs  male  of  his  body,  &c.  [  *872  ] 
is  as  much  as  if  he  had  said  '^  to  him  and  the  heirs  male,  &c.** 
There  is  a  great  difference  between  an  estate  executed  at  ^»ie,  c*  SS4. 
conmion  law  and  the  raising  of  a  use ;  for  if  a  man  had  giv- 
en an  estate  to  A.  for  Hfe,  the  remainder  to  the  heirs  of  his 
body,  this  had  been  void.  Dy.  156.  But  of  a  limitation  of  a 
use  it  is  good  enough.  I  Roll.  239. 

This  is  perfectly  according  to  the  intent  of  the  party,  atid 
Aat  is  the  best  guide  in  construction  of  deeds>  so  long  Hb 
like  rales  of  law  are  not  violated  thereby;  it  is  plain  here,, 
that  he  did  intend  an  estate  for  this  son,  which  by  this  eon- 
atmction  will  be  made  good. 

Obf»  Here  die  covenantor  is  seised  of  his  old  estate  tSA 
this  new  use  arise,  which  is  but  upon  a  contingent;  and  till  that 
aiise  he  ia  seiied  of  a  fee  which  cannot  join  with  this,  ek>  M 
to  make  an  estate  tail. 

jAu.  It  is  the  old  estate;  but  it  is  so  modified,  that  it  can- 
not descend,  and  may  well  consolidate  with  this  estate ;  aiid 
die  fee  doth  not  rest  in  hiln  till  the  contingency  fall ;  for  in 
Pern's  esa»t  if  h«  hail  had  more  than  art  estate  fcff  fife,  thm6 
4aiud  have  beem  no  amwrnu  mtimLin$  for  if  a  man  that  bidi 

z2 
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a  fee  detenniiiable  upon  contingencies  be  attainted 
son,  &c.  before  the  contingents  Vest,  they  are  all  destroy* 
ed. 
Noesutecan       2d  ObJ.  No  estate  shall  rise  by  implication  in  a  deed, 

Sti^n^n Indeed:  ^^"g^  ^^  "^^y  in  a  will. 

aUier,  in  a,wiu.  .    -^^^^  Here  is  no  new  estate  to  be  raised,  but  the  moulding 

2  Fonbi.  Equity,  and  qualifying  of  the  old  estate  that  was  in  him  before. 

^dit**Bm^an*cJd  ^^  ^^**  ^  ™^^  Cannot  give  an  estate  immediately  to  his 
estate  may  be  heirs,  as  Hob.  S2.  A  devise  to  his  heirs  is  void,  and  the 
moulded  and      heir  shall  be  in  by  descent. 

qualified  by  jj^^  jf  g^^jj  g^  dcvlse  be  qualified,  it  is  good ;  as  a  devise 

mp  canon.       ^  j^.^  heirs,  paying  20/.  to  B.,  is  goo(l,and  the  heir  shall  be  in 
(1)  Sed  twL  c.  by  purchase  (1) ;  and  he  said  the  Lord  Pagetfs  case  resolv- 
263,  note  (a),     gj  byallthcf  Judges  of  England,  is  express,  that  au' estate  for 
*"**  life  by  implication  shall  be  raised.  1  Co.  154.  And.  259, 

Jiut.  pro  def\  contra  opinionem  Twisden  (a). 

(a)  See  Southcott   v.   Stowellj  ante,      596.  4  Mod.  15S.  2  Fonb.  Tr.  E<i.  1S5» 
p.  216,  225,  and  the  cases  and  books      136,  5th  edit.  Post,  p.  470. 
referred  to  in  the  notes  there.    1  Atk. 

(  C.  477. )  ^ — 

Where  aproU-  ADMINISTRATION  being  granted  to  one  creditor,  another  sues 
M/tofi  lies  m^he  ^^  litL\e  it  repealed,  and  to  have  administration  granted  to 
grant  of  ad-  him;  and  the  Court  granted  a  prohibition,  the  second  ad- 
ministration; ministration  being  reaidy  to  be  sealed;  but  if  it  had  passed 
and  where  a      the  seal,  then  per  Hale,  they  would  have  granted  a  tnan- 

aatnus. 
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(  C«  478.  )  S.C,  AuHin  Y.  King,  3  Keb.  347,  437. 

Cosu  against  an  An  infant  of  twelve  years  of  age  was  lessor  in  ejectment ;  the 
'"wtoenT'stnu  ^^®®®^  ^^  nonsuit;  the  father  of  the  infant  thkt  prosecuted 
694,  932.  the  suit  was  dead;  50/.  costs  were  given  to  the  defendant; 

Cowper,  128.     whereupon  the  Court  made  a  rule,  that  the  lessor  should  pay 

costs.     It  was  doubted  in  this  case,  because  of  his  infancy; 

but  if  his  father  had  been  aUve,  they  would  have  made  him 

pay  the  costs;  or  if  he  had  left  assets,  his  executor  should; 

out  here  was  no  body  but  the  infant  to  be  charged,  jidv.  vuU* 

[See  3  Keb.  437.] 

(  C.  479.  )  Dekins's  Case. 

t"  ^^^^tULm  ^  ^*®  *  bailiff  of  London,  and  a  jtisiicies  coming  to  the 
mS^utjmS^  aheriff,  he  seiced  the  defendant's  goods,  and  pret^ided  be 


IN  BANCO  REGIS. 


373 


would  carry  them  away ;  whereupon  one  of  the  defendant's  beid  uiegai,  and 
firiends  promised,  that  they  should  be  delivered  to  the  plain-  ^i*tedf^*^^*"'^ 
tiffin  satisfaction  of  his  debt. 

But  the  Court  caused  the  plaintiff  to  discharge  the  pro- 
mise,  and  to  deliver  the  goods  to  the  defendant,  because  the 
aeisure  was  illegal ;  for  upon  ajusticies  the  sheriff  ought  only 
to  take  a  porringer,  or  some  such  small  thing,  to  make  the 
party  appear. 

The  bailiff  was  committed  (a). 

(a)  Aium.  Salk.201.   Weldv.  Wiggett,  ante,  p.  321,  and  note(£Of  <MJ.  p   ^  aw  .     -i 

*"  (C.4800 

MsMORAif  DUM,    that  a  mandamus  was  sent  to  the  Preroga-   Mof^^amtit  to 
tive  C!ourt  for  to  command  them  to  prove  a  will  (a).  Style,  8*  prove  a  wUl. 

(a)  3  Keb.  344,  350.    Ante,  C.  477.    1  Vent  385. 

-^ —  (0,481.) 

Semb.  S,  C  Gwel  (otDunel)  r.  Skidmore,  3  Keb.  357,  423.  2  Lev,  124. 

An  action  of  trespass  being  brought  in  an  inferior  court,  the    An  action  of 
defendant  removed  it  into  the  King's  Bench,  and  there  the  f'^P""  *"  "*. 
plaintiff  recovered  only  15*.  damages.     The  question  was,  rcmoved^by  tbe 
whether  he  should  have  any  more  costs  than  damages,  be-  defendant  into 
cause  this  action  was  not  originally  commenced  here?   And  ^®  ^*"*'' 
Twisden  and  Itainsford  inclined,  that  he  should  not,  for  this  whether  thT^' 
action  might  be  well  said  to  be  commenced  here;  for  when  the  piaintiflfs  coitf 
cause  came  here,  the  plaintiff  declared  anew;  and  so  they  ^J',"**^^^?!!*" 
said  it  was  held  in  the  case  of  Smith  and  Neesom  [ante,  p.  365] ;  car.^2,  c.  o  f 
but  fFylde  seemed  to  incline  to  the  contrary,  because  he  said 
here  it  was  the  defendant's  own  fault  to  bring  it  hither,  and 
he   should   not  take  advantage  by   his  own  act.     ISi  ad- 
joumaiur ^  HcUe  ahaent',  and  afterwards  the  Court  was  in- 
formed, that  the  Common  Pleas  had  ruled  it,  that  in  this  case 
the  plaintiff  should  have  his  costs,  because  the  statute  says,    ^'^^  g,^^ 
*'  Suits  commenced  in  the  Courts  at  Westminster  :*'  But  fFylde  lies  in  the  Ex- 
said,  that  when  the  cause  is  removed  hither,  the  plaintiff  de-  f*^«iw«  Cham- 

1  J  i_      •  •        i»         ^1.         •  'a.      D  o*'  onajudjr- 

clares  anew,  and  begms  agam;  for  otherwise  no  writ  oi  er-  „g„j  j^j  a%nSie 
ror  would  lie  upon  a  judgment  here  in  a  cause  removed  out  removed  into  B. 
of  an  inferior  court  upon  the  27  Eliz.  c.  8;  for  that  statute  R-  ©ytofan  . 
says,  "first  commenced  there."    AdjoumtUur  (a).  "  nor  court, 

(a)  See  8  Salk.  115.  1  Ld.  Ray.  395.     ferior  courts  are  now  provided  for  by  58 
4  Mod.  378.  Oilb.  C.  P.  270.  Com.  Dig.      Geo.  3,  c.  30.  « 

CoetB,  A.  3.     Actions  of  trespass  in  in- 

The  King  v.  Nuton.  (  C.  482.  ) 

S.C.Z  Keb.  353,  356,  367,  388.  2  Lev.  111. 

Moved  in  arrest  of  judgment,  because  it  is  said  scriptum  in-  An  indictment 
deniaium  (and  doth  not  say,  that  it  was  sealed),  whereby  his  giSitinf  *the  for-** 
freehold  was  molested,  and  the  words  of  the  statute  are,  geryof'^aipHi- 
**  deed,  charter,  or  writing  sedled"  in  that  part  of  the  statute  »»v  indented,'' 
that  relates  tofireehold;  but  in  the  other  it  says  only, ''  char-  JJI^^'J^JJ'JIJS. 
ter»  deed,  or  writing,*'  Where  it  relates  to  a  term  for  years,    ^a,  u insoA* 
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eienu  1  Hawk.  The  clerks  of  the  court  said,  that  the  pfeoedente  of  the 
sEasL  p^'c  ^^  court  had  been  both  ways^  and  thereupon  the  Judgeo  inriiaedt 
19/133,^.919.  ^^^^  i^  might  be  well;  but  Tlnsden  said,  if  the  matter  had 
3  Keb.  486.  come  now  anew  before  them  re  integrd,  he  should  think  they 
r  *  376  ]  ought  to  pursue  the  words  of  the  statute;  aa  *upon  the  sta- 
tute of  usury,  an  information  is  not  good  unless  it  be  said 
corrupts.  1 Y  Co.  58. 

And  upon  the  statute  of  striking  in  the  church-yard«  it  is 
not  goody  unless  it  be  laid  moKtia^f  for  the  words  of  the  sta- 
tute ought  to  be  pursued. 

fFylde  said,  in  the  Common  Pleas  they  declare  upon  a  bond 

per  scriptum  suum  obligatarium,  without  saying  sigiUaium. 

Saunders  answered,  that  may  be  good,  for  it  shall  be  in* 

Jnit,  c.  939,    tended  sealed,  otherwise  it  could  not  be  oUigaiariwn*    And 

p^ S63.  Cm.  Et  gQ  -f  ^i^jg  j^^  ^^^  factum  indentatum^  it  had  been  good 

enough,  for  factum  had  implied  sealed.    Adjoumatur^  Hale 
absent. 

But  afterwards  in  this  term,  the  Court  were  of  ojftnion, 
that  it  was  uQt  good.  Si  le  date  9cii  misprise  n'  est  bonSk  IS 
Co.  34. 

(  C.  483.  )  ,      AsTMALL  r.  Astmall. 

S.C.%  Lev.  117.  3  Kebl.  360,  894. 

Smh,  A  view  is  Erroe  to  reverse  a  judgment  in  C.  B.  in  a  writ  of  dower 
Bot  grantaUaat  i^n^f^  nf^f/  hahety  because  the  view  was  not  granted;  and  it 
rvolT^  dowa  ^^  alleged,  that  although  in  a  writ  of  right  of  dower  the 
undenihUhabef.  view  is  grautable,  yet  in  dower  unde  nihil  habet  it  never  was 
E^  179a. Com.  ^  the  common  law;  because  the  woman  that  had  nothing  to 
Booth.**R'A  D.  Maintain  her,  should  not  be  delayed  in  the  recovery  of  Tier 
as,  167.  '  '^  right.  46  Ed.  3,  17.  2  RoU:  125.  Co.  Ent.  177.  B«t  Kiit. 
239.  9  Inst.  481.  34  H.  6,  10,  3. 

{  C.  484.  )  Oke's  Case. 

S.  COky  V.  SeU,  2  Lev.  103.  3  Keb.  3S0,  861. 

Bondio  tilt  war*  OBLIGATION  to  the  Warden  of  the  Fleet,  conditioned  for  true 
deni«reaieaiid  imprisonment.  The  defendant  pleads  that  it  waa  for  ease 
&witiroidat   ^  favour.    The  pkintiff  demurs.    Jitd'  pro  deT.    The 

bond  18  void  at  the  common  law,  and  the  plainnn  might  have 
(1)  iLeT.254.  taken  issue  (1),  that  it  was  not  for  ease  and  favour. 

(a)  Accord.  1  he\.  209.  1  Saund.  161.  Hardr.  464.  1  Salk.  438.  1  Mod.  111. 
3ViDer,  449. 

(  C.485.  )  Freke  v.  Finch. 

.  Baa  in  eiror  SciRE  FACIAS  upou  a  recognizance  (given  in  a  writ  of  error) 
art  eMomd  by  against  the  bail,  to  pay,  £^.  if  the  judgment  were  affirmed  in 
mittodby  te     ^^  Exchequer  Chunber. 

Ezcke^v«r  The  defendants  plead,  that  the  judgment  was  not  affirm* 

^maber  to  the  ed,  pTout  patct  per  recordum  in  the  Exchequer  Chamlifur. 
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Tim  jlUmiiff  replies^  diat  the  judgment  was  aftrm^  in 
the  Exchequer  Chamber,  pr&ui patet per reoonbrniiiMivtiiB 
*  sent  by  MittUur  into  the  King's  Bench,  and  demands  judg-  [  *  876     ] 
meat,  whether  the  defendants  shall  be  admitted  to  avet  against 
this  record.     Resolved  they  were  estopped. 

Leech  v.  Verb.  (  C.  486,  ) 

S.  C.  Leech  y.  Beer,  3  Keb.  229,  363. 

The  defendant  corenanted  with  the  plaintiff  to  pay  his  own  coyenant  to 
wife  50/.  per  axvnum  for  separate  maintenance ;  provided  ne-  pay  a.  an  aimu- 
vertheless  ud  upon  condition,  that  the  wife  should  reside  at  JSi't'X.Xu*^ 
such  place  as  J.  S.  and  J.  D*  should  appoint  end  approve  of.  reside  wbereyei 

The  defendant  pleads,  that  she  did  not  reside  at  stich  B.  &  c.  shaU 
place  as  J.  S.  and  J.  D.  did  appoint  and  approve  of.  aj^vl"^  ia 

The  plaintiff  replies,  that  J.  S.  and  J*  £>•  did  not  appoint  a  coudition  sub- 
aod  approve  of  any  place*.  sequent,  and  A. 

The  defendant  demurs,  because  this  residence  is  in  the  j^/p^Jjfi^Jong 
nature  of  a  condition  precedent,  and  so,  there  being  no  per-*  as  B.  &  c.  ap- 
ibrmance  of  it,  he  ought  not  to  have  his  action.  point  do  other. 

But  it  was  resolved  j9er  Curiam,  that  it  was  a  condition 
subsequent,  and  so,  there  being  no  breach  of  it,  the  plaintiff 
hath  good  cause  of  action;  and  though  they  did  appioint  ^u> 
place,  yet  it  shall  be  intended  that  they  did  approve  of  that 
place  where  she  did  reside,  unless  the  contrary  were  shewed. 
v«<f  pro  qiter\ 

Garrett  v.  Baskervill.  (  C.  487.  ) 

S,  a  3  Keb.  363. 

Ik  an  information  against  the  defendant  for (a)  the   Inantnfonna- 

defendant  pleads,  that  the  informer  did  not  swear  his  informa-  ^^'^  ^  ^^^^ 
tion:  and  resolved  to  be  no  plea;  for  although  the  officer  be  Lea  that  the 
punishable  for  taking  it  without  oath  sectmcbim  stat.  21  Jac.  infonBerwasnot 
yet  the  information  is  well  enough  without  it.  Cro.  Car.  316.  ■'^«"* 

(m)  For  printing  without  lieenoe.  FUU  Id  k  14  Oar.  2,  e.  33.  3  Kebl.  368. 


Tbk  Lady  Lee  op  Stonely.  (  C.  488.  ) 

&  C.  3  Uv.  Its,  3  Saifc.  139.   3  Keb.  433.  and  more  fldly  Uk  Bae.  Ab/.  BH^em 

Corputy  (B),  3. 

Memorandum,  that  a  Habeas  Corpus  was  granted  for  the  Bakemi  m^m* 
Lady  Lee,  upon  a  su^irestion  of  her  beina  Icx^ked  tin  by  gnntedan  ««• 
her  Ubaild  and  abufi^.  and  none  of  her  rilations  ^A  S^^^'^il. 
to  come  near  her;  and  a  precedent  was  dted,  where  theUke  ^LTui?^' 
had  been  done  in  the  case  of  Sir  Philip  Howard  \  and  the  twa^d  by  htr 
Court  said,  if  these  things  are  proved  upon  oath,  there  is  ^"*^"'***  "^ 
^od  cause  to  bind  the  liQ^d  Lee  to  the  peace  and  *  ffood  [  *  877    ] 
TOhaviour ;  but  she  being  kept  up  could  not  come  to  exhibit  the  husband 
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'^^^^  ^^«      articles  uponoath,  and  so  they  could  not  grant  anffip/lcovft; 
b^viottf.  ****^  ^^*  when  she  comes  up  she  may  swear  these  thuigs  («)• 

(a)  See  Ommh  v.  Lord  Howard^  11  T.  Hardw.  74.  R.  v.  Dohertjf,  13  Batt» 

Mod.   109.  /{.  ▼.  Litter,   1  Stra.  478.  171.     And  further  at  to  the  husbuid'i 

Ld.  KoiM'f  case,  2  Stra.  1202.  ILv.  Ld,  power  of  correction  and  confineuentt 

Ferrers,   1  Burr.  631.   Arme  Gregory* t  Bac.  Ah.  Baron  and  Feme,  (B).  4  Vinert 

cue,  4  Buir.  1901.  R.  v.  Brotherton,  C.  172-3.  1  BL  Comm.  444-5. 


(  C.  489.  )  Jenkins  r*  Hermitage. 

S,  C.  3  Keb.  367. 

Covenant  Ues    COVENANT  was  brought  against  the  executor  of  the  lessee 
against  the  exe-  {qj>  non-pimnent  of  rent,  upon  an  express  covenant. 
•eefornon-pa^y-      ^^^  dereudant  pleads,  that  before  the  rent  became  due  he 
ment  of  rent      assigned  over  to  J.  S. 
S^e"nt*S""      ""^  plaintiflF  demurs. 

SougSTthe  de-        ^^  ^^  ^^  ^Y  ^^^  Court,  that  though  the  defendant  had 
fendant  have      assigned  over  before  the  rent  became  due,  yet  he  might  be 
a«%iedover     charged  as  executor  upon  the  express  covenant;    but  he 
becune  due!"'   could  not  be  charged  as  assi^ee,  if  he  assigned  over  before 
3  Mod.  325.*      the  rent  became  due;  and  here  the  plaintiff  hath  election 
either  to  charge  him  as  assignee  or  executor;  and  having 
charged  him  as  executor,  it  is  no  plea ;  for  as  he  might  have 
charged  the  testator  upon  this  express  covenant  after  assign- 
ment, so  he  may  the  executor;  but  then  judgment  shall  be 
Poet,  c.  520.    only  de  bonis  testatoris.    Et  concesstim  est^  q'  action  de  dei 
Jonifc  223*^*'    ne  gist  versus  executor  apres  tASsignment  accord,  al  Walkeis 

case,  3  Co.  24.  Uncore  action  de  covenant  Men  gist.  2  Cro. 
522.  Et  issint  est  com.  g*  le  lessor  ad  accept  del  rent  per  le$ 
mains  de  assignee  (a). 

(a)  See  BouUon  v.  Conom,  ante,  p.  336;  and  notes,  ibid.  1  Wils.  4.  10  East,  31S. 

/evene  v.  Harridge,  1  Saund.  1,  note  (1). 


(  C.  490.  )  The  King  v.  Ellis. 

ACS  KebL  359,  363,  369,  and  tenth.  I  Vent  265. 

Restitution       An  indictment  of  forcible  detainer  was  foimd  against  Ellis, 
granted  upon      gj^j  jjg  traversed  the  indictment ;  and  the  party  that  was  put 

indictment  for  -,  »  ••  ii  •-^'^         i.'^ 

forcible  deuiner  out  moved  for  restitution ;  and  the  question  was,  whether  or 
after  traverse  no  theCourt  ought  to  grant  restitution,  after  a  traverse  en- 
J"?*^^®*!!^'  tered,  and  before  trial?  And  they  held  that  they  might,  ac- 

but  not  after  a  j-       ^    xi.  -     r^       -laci/  \  J     "^     * 

plea  of  3  years*  cordmg  to  the  case  m  Dy .  1 22  (a). 

poswaiion.  But  afterwards  the  party  pleaded,  that  he  had  been  in 

Style,  1S6.        possession  three  years,  according  to  the  statute  of  81  Elia. 

c.  11,  whereupon  they  could  grant  no  restitution. 

(a)  But  see  the  report  in  1  Ventris,  588.  R.  v.  Marrow^  C.  T.  Hardw.  174. 
and  B.  v.  Harrit,  1  Ld.  Ray.  440.  S,  C.  Bac.  Ab.  Forcible  Entry,  (F),  (O).  I 
1  Salk.  260.  A  v.  WiiOer,  2  Salk.  587,      Hawk.  cb.  64,  f  58. 
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S.  C.  3  Keb.  353,  448. 

Debt  Tbm  quam  for  following  a  trade,  not  having  been  ap-   Whethw  debt 
prentice,  &c.;  and  it  was  questioned  upon  the  statute  of     J^f%    -i 
21  Jac.  4,  whether  this  action  might  he  brought  *here?  [  ..  ,,  J 

And  the  Court  seemed  to  incline,  that  although  an  informal  *^^**  »Jrt«  2 
tion  cannot  be  brought  here,  but  must  be  in  the  county  ac-  Westminster  oat 
cording  to  the  statute,  yet  because  an  action  of  debt  cannot  of  die  coontj  la 
be  brought  before  the  justices  of  oyer  and  terminer,  nor  of  ^^^^^^ 
the  peace,  therefore  that  seemed  not  to  be  within  the  statute ;  committed  (a)? 
and  so  it  was  said  it  liad  been  formerly  adjudged  in  a  case 
between  Hughes  and  Barnes (l),  17  Car.  2,  in  this  Court,     (i)  a  a  l 
Sed  advisare  vuH.     [Jones,  193.  Style,  223.]  VenL  8.  i  Ler. 

(a)  S,  C.  cited  2  Lev.  204.  Fid. t.  Carter,  aiUe,  p.  04.    Pott,  p.  483,  534. 

WiUes,  634.    1  Saund.  312  a.  notes. 

Semb.  S.  C.  Bttrdet  v.  Harris,  3  Keb.  387.  (  C  492,  ) 

The  condition  of  an  obligation  was,  that  if  A«and  B.,the  ar-  Arbitnton  may 
bitrators,  made  an  end  before  the  third  day  of  October,  then  appoint  an  mn- 
to  stand  to  their  award ;  and  if  they  could  not  make  an  end,  ^^"xpiS! 
tiien  if  they  chose  an  umpire,  and  he  made  his  award  before  tion  of  their  own 
die  seventn  day,  then  to  stand  to  his  award.  autiiority,  and 

Upon  the  pleading  it  appeared,  that  the  arbitrators  chose  ^jSj^^^^^r^ST 
the  umpire  upon  the  third  day  of  October;  which  was  ob-  nmpinge  (a). 
jected  against  the  award  of  the  umpire,  because  he  was  chosen 
by  the  arbitrators  after  their  power  determined,  for  their 
authority  ended  the  second  day.     But  it  was  answered  by 
the  Court,  though  their  authority  ends  the  second  day,  as  to 
making  an  award,  yet  not  as  for  chusing  the  umpire ;  for  the 
time  for  that  is  properly  on  the  third  day,  when  their  own 
power  is  determinea.    And,  per  Thvisden^  if  they  chuse  him 
the  fourth  or  fifth  day,  or  any  time  before  the  seventh  day, 
it  is  well  enough ;  and  he  said,  if  the  arbitrators  lay  down  Arbitratonwho 
the  business,  and  give  it  off,  yet  they  may  resume  it,  and  !*^.J^'''*  *^*^ 
make  an  end  when  they  please,  so  as  it  be  within  their  time  (i).  sumelit!  and'*' 

Jiid^pro  quer\  make  an  award 

(a)  Aec.  Adams  v.  Adamt,  2  Mod.  189.         (J)  Vid.  SmaUu  v.  Wrighi,  3  M.  *  S.  ]51S.*'p!?*" 
Har^Mg  Y.  WatU,  15  East.  558.  Beck  v.      580-1.  n^!^   j 

Sargent,  4  Taunt  282.  Mwsaen,  j. 

Bradenend  V.  Greene  (a).  /  C.  498.  ) 

It.  was  moved  in  arrest  of  the  second  judgment  (after  the  After  judgment 
first  judgment  given  quod  computet)  for  that  it  was  brought  ^lod  computet  \n 
against  the  defendant  as  receiver  of  ffoods  ad  merchandixan-  !1!I„!!?^?:?^j5^^ 

J  i.t..  .1  1  o,         -        .  y  .        «      count,  It  18  no 

oum,  which  it  was  said  ought  not  jfco  be ;  but  it  ought  to  be  objection  in  ar- 
ajB  6at7t^  of  goods,  and  ar^ejv^ofmoney,  andso  are  all  the  rest  of  the  ae- 
precedents:  And  it  was  urged,  that  this  is  matter  of  sub-  ^Ufi^SS** 

(a)  Notwithstanding  the  diftrtnoe  of     as  Bardst  v.  TkruU  (or  TkreeU),  2  Lev. 
diie  case  leeins  to  be  die  fame      128.  8  Keb.  382,  887,  435. 
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|i  Qi^uf«4  stance ;  for  a  bailiff  shall  have  his  charges  allowed  him,  bat 
OMteadof  6«^  *  receiver  shall  not;  and  it  k  Hke  the  case  of  an  action 
if)  of  goods  ad  brought  in  the  Debet  and  deimet^  where  it  ought  to  be  in 
ami'wkundUm  the  jJetinH  only  |  which  is  matter  of  substance ;  and  though 
r"*  Q'TO  1  ^®  defendant  might  weU  have  de*murred,  yet  if  it  be  mat* 
[379  J  ter  of  substance,  it  is  time  enough  now  to  move  in  arrest  of 
WL  U4.         ^jg  second  judgmertt. 

But  it  was  urged  on  the  other  side,  that  it  is  well  enough  $ 
and  that  there  are  precedents.  Fitz.  Account,  47.  1  RoH 
125,  575*  And  this  is  out  -of  the  reason  of  the  difference 
between  a  bailiff  and  a  receiver;  for  a  receiver  tfd  merehtm* 
dizandum  shall  have  his  charges.  Co.  Ent.  40.  And  then  it  is 
but  matter  of  form,  like  Pretn  instesd  of  f^bntram,  and  wffl 
not  be  sufficient  to  arrest  judgment;  €ui  qiMl  CuHa-inoliHa- 
trit.  SedadjourfuUur{a). 

(a)  Judgment  for  plaintiff  8  Keb.  387.  Vttk  1  Vlntr,  147-S-9.  Co.  Ut  ITSV 

(  C.  494.  )  I^E^N  V.  Barnes. 

A  a  J2m  V.  BwiSr  (of  Barnard,  t  L«v.  1S4.  9  Keb.  3SS,  411.  , 

Acovwmt  to  Covenant  to  pay  so  much  a-^tun.  The  plaintiff  assigns  tor 
«w[bnoi^^  ^'^^^^*  ^^^  ^  delivered  ten  tun  and  three  hogsheads,  and 
Vgp  sefmiBg  to  that  he  had  not  paid  for  the  three  hog^ieads.  And  the 
P«y  a  rttenUe  Court  seemed  to  incline  that  lie  need  not,  when  it  was  to 
h^iMiid^  pay  so  much  by  the  tun;  and  remembered  a  casCj  where  a 
Fid.  I  RdUe,  clerk  brought  an  action  upoaa  contract  for  so  much  a-quice 
433.  N.  25.  for  writing,  and  sued  because  he  was  not  paid  foi^  sottie  odd 
^^{2'  sheets ;  and  there  held,  that  the  defendant  need  not  pay  for 

any  sheets  under  a  quire. 

Afterwards,  in  Hilary  Term  following,  the  whole  Court 
were  of  opinion  against  the  plaintiff,  that  the  covenant  was 
not  broken  by  not  paying  for  the  odd  hogsheads  (a). 


(a)  "  AUtgr,  were  it  to  pay  tecundum  meat  of  cesti,  although  the  demi 

rakun  of  so  much  per  ion.*'  S.  C,  2  Lev.  had  been  argued.      See    Countess   of 

124.     A«d  aoeordhig  to  8  Keb.   421,  Phfmouth  v.   Throgmorton,  I  Salk.  65. 

ftak,  C.  J.  said  **  So  much  |)^  ton  mint  5.  C  8  Mod.  1581  OtUUir  ▼.  PitumU,  S 


be  averred  intended  aaoong  Iradcn  to  Term  Rep.  820-S.  CmUng  ▼•  Ltr^  I 
indudejTTo  rata  over  or  under  measure.*'  Bos.  &  Pull.  634,  and  3  Viner»  tit.  Af- 
Leave  was  given  to  ^scontinue  on  pay-     portionment,  A.  paglte  7,  9* 

/  Q^  496.  )  Right  v.  Baynard. 

Sn^.  S.  C.  Smith  v.  Baynard^  3  Keb.  388,  417. 

TteM  cioMt,  The  case  was : — A.  was  seised  of  B.  Acre^  F.  was  seised  of 
B.  G.  a  w.  are  Q.  Acre,  and  H.  was  seised  of  W.  Aere,  three  closes  ad« 
oie^AerTthe  Jo™**g  ^^  *"■*«  another;  and  F.  was  to  renair  the  mound  be* 
owner  of  w!  ts  tween  A«  and  F.,  and  H.  was  to  repair  tne  moond  between 
^  bound  to  main-  F.  and  H.  A.  puts  his  beasts  into  B.  Acre,  aaftd  they 
l^w*nw°a  G.  «*ray  in*^  *«  <^l^se  of  F.,  for  want  of  repairs  between  B.  Aeie 
Ibid  the  owner '  and  G«  Acre,  which  F.  ought  to  do^  and  out  of  the  close  of 
of  o.  the  ftnce   F.  they  stray  into  W.  Acre^  theclosepf  H.«  the  iiiounds.beiBC. 

Bi^cJIiie's^y  ^"^  of  repair  betweemF.andH.^wbicbH.ou^toriBpair^It^ 
out  of  B.  into  G.  brought  an  action  of  trespass,  and  A.  pleaded  the  special 
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matter.    The  question  was,  whether  or  tio>  when  the  t>en8ts  frpm  dftftct  of 
of  A.  stray  into  the  olose  of  F.  for  defeult  of  rei^idrs  by  F,,  ^^*J^\ 
«bd  BO  were  no  trespassers  there,  and  then  they  strav  into  the  ^^  ^^  ^ 
close  of  H.  for  de&ult  of  repairs  by  H.,  thb  should  excuse  feet:  qvmret 
the  trespass  of  the  beasts  of  A.  as  it  would  have  done  for  J?^«^«'  *• 
the  beasts  of  F.     And  the  ♦  Court  seemed  to  incline  that  it  [      380    J 
would  not ;  for  thouffh  H.  was  bound  to  repair  the  fences,  JJ^"*'^^  ^'^ 
between  him  and  ¥.,  and  so  the  beasts  of  F«  would  have  „  tespwMn  ? 
been  excused  if  they  had  strayed  into  his  olosei  yet  the  pre- 
emption that  binds  him  to  repair  is  only  personal  against  F. 
and  his  beasts,  and  not  against  all  beasts  that  come  into  his 
close.      Fide  10  £.  4,  7.     22  H.  6,  36.     And  Twisdm 
said,  if  this  were  a  good  plea,  the  rieht  of  repairing  the 
fimces  between  F.  and  H.  would  be  tried  between  A.aM  H., 
but  he  thought  A.  must  be  put  to  his  special  action  on  the 
eaae  against  F.  for  not  repuring,  per  quod,  &c.    Sed  mdvisar^ 
tmU  Cur'  (a). 

(a)  See  the  same  point  in  Hale's  notes  of  common,  &e.  P.  N.  B.  ibid.   Regvk 

ID  F.  N.  B.  p.  S98, 4th  edit,  where  it  is  Pladtandi,  p.  2eO.    Ammgmmh  3  Wil* 

eald  that  trespass  will  not  lie  in  such  a  son,  126.  Jkautom  ▼.  Pajrat,  %  Hen. 

case.    The  defect  of  the  plaintiff's  fences  Black.  529,  581.  See,  further,  13  Viner. 

em  only  he  pleaded  in  Justification  by  162-3.  Bac  Ab.  Trespass,  (0),  48.  I 

SBft  whose  cattle  were  iii^/W%  la  the  BnwmL  Entries^  4|9. 
fitfoining  close,  as  under  a  Ucenco*  d^ 

Sir  Samvel  Barnardiston  r.  Sib  Wn«L.  Soamss.         (  C.  496,  ) 

5.  C,  6  State  Tri.  p.  1063,  Sto.  edit    2  Ley.  114.    Ponexf.470.   8  Keb.  Z^i^  Z^. 
889,  419,  428,  439,  442,  586, 664.     .Haigrave  ColL  MSS.  in  the 
BriL  Mua.  Num.  59  and  339;  in  Ellis's  Catalogue. 

The  qnestion  was,  whether  an  action  on  the  case  was  main-  whether  an 
tainaUe  against  the  defendant,  (sheriff  of  Suffolk)  for  mak-  action  on  the 
iniF  a  double  return  upon  a  writ  to  elect  one  knight  of  tibe  Case  liesatcom- 

^  to  serve  m  narlia^ent  in  the  Dhce  of  Sir -I who  ^.h^l^ 

was  dead ;  the  plaintiff  declaring  that  he  did  it  fidsdy  and  maiidonsiy 
nalicioushr,  et  ed  inientiane  to  put  faim  to  great  charges,  "m^os* doable 
whereby  he  was  damnified  lOOO/.m  controvertmg  and  JSL^  ^^^X  a 
taining  his  dection  before  he  could  sit  in  the  house.    800/.  member  of  par- 
lKing*giYai  in  damages  by  a  jury  of  Middlesex,  it  was  moved  ^'^^p^  ^  ^^ 
»  arrest  of  judgment  by  Mr.  Atiomej^^Generalf  that  the  ac-  a^MSof*'^ 
tion  was  not  maintainable:  for,  if  the  sheriff  had  made  an 
undue  return,  he  had  his  remedy  upon  the  statute  of  SS  H. 
6;  and  before  that  statute  no  action  on  the  case  lay  at  com- 
mon law,  and  therefinre  that  statute  gave  remedy. 

There  are  two  ol^tions  lie  in  my  way  that  are  to  be  re- 
moved. 

'let  Obj.  An  action  of  ^  case  ties  in  other  cases  against 
tlmsher^for  a  false  return^  and  th^e&re  why  not  in  this? 

Ans.  This  differs  from  other  cases  of  shenff 's  returns  in 
many  things. 

1.  The  return  of  the  sheriff  in  other  cases  is  conchisivey 
Imt  not  here. 

2.  In  other  eases,  tf  die  skmff  bedonbifiil,  (as  in  a  Fi^fa'  Pott,  p.  m. 
of  the  prqpeity  ol*  the  goods,)  he  may  take  security  of  the 
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Earty,  for  whose  advantage  he  makes  the  return^  to  save  him 
armless ';  but  here  it  is  a  crime  if  he  do  so.    Dy.  168. 
8.  In  other  cases  the  Courts  have  jurisdiction  of  the  mat* 
[    *  381    ]  ter  whereupon  the  return  is  made ;  but  here  the  Chan^ceryi 
into  which  Court  the  return  is  made,  have  no  jurisdiction  of 
the  matter. 

4.  This  is  not  in  a  case  between  party  and  party,  as  othw 
cases  are;  but  here  the  government  is  concerned. 
Reasons  why  no  action  wiU  he. 

1.  From  the  penning  of  the  statute  of  ^  H.  6;  for  that 
recites,  that  the  party  wanted  convenient  cemedy  at  the 
^        common  law. 
Port,  p.  430.  2.  Here  the  sheriff  is  a  judge,  and  it  is  not  an  act  merely 

ministerial ;  and  where  a  man  doth  a  thing  as  a  judge,  no 
action  will  lie  against  him;  and  the  reason  is,  because  a 
judge  ought  to  have  courage  and  not  to  be  awed  with  the 
fear  of  an  action;  for  that  would  be  a  means  to  make  him 
partial  to  that  party,  that  was  most  likely  to  trouble  him 
.  with  actions.  12  Co.  ^4,  25.  That  tie  is  ^a  judge,  appears 
in  several  acts  of  judgment  in  determining  the  election.  1. 
Whether  the  electors  have  40«.  per  annum.  2.  Whether  it 
be  freehold.  3.  Whether  it  be  their  own  without  fraud;  for 
it  is  common  to  make  freeholders  by  fraudulent  conveyances 
to  get  voices.  4.  Whether  they  be  resident  in  the  county. 
And  these  are  all  matters  of  difficulty;  and  13  &  14  Regis 
SK«b.  S90.  Hil.  Rot.  1884.  C.  B.  Mr.  LechmefscB^se^  it  was  held,  that 
the  sheriff  was  a  judge,  and  if  so,  certainly  none  hath  need  of 
greater  courage,  and  so  ought  to  be  free  from  the  fear  of  actions. 

3.  The  sheriff  in  this  case  is  an  officer,  not  subordinate  to 
the  Court  of  Chancery,  but  to  the  parliament;  and  in  case  of 
the  death  of  any  member,  the  Chancery  cani^ot  issue  out  a  writ 
to  chuse  a  new  member  without  a  warrant  from  the  speaker ; 
neither  can  that  Court  meddle  with  the  return,  but  it  is  to  be' 
decided  in  parliament;  and  the  parliament  seems  to  take 
care  to  free  the  sheriff  from  actions;  for  if  he  hath  made  a 

^  false  return,   and  they  appoint  another  to  be  the  member, 

they  cause  him  to  mend  his  return ;  and  when  he  mi^es  a 

double  return,  after  the  cause  is  determined,  they  cause  one 

s  Sal.  503.        to  be  taken  off  the  file ;  and  the  house  do  allow  of  a  double 

6iiow.sutTii.  return  in  difficult  cases;  and  if  he  do  it  in  plain  cases,  they 

^^^^*  fine  him :  And  a  double  return  is  like  the  adjournment  of  a 

cause  by  a  judge  of  assise  propter  dijffieuUatem;  and  though 

that  doth  occasion  expenses,  yet  no  action  Ues  against  him. 

4.  In  this  action  the  right  of  elections  must  come  in  question, 
and  the  defendant  must  controvert  it  (at  least)  in  mitigation 
of  damages,  and  this  is  to  question  an  officer  of  parliament 
out  of  parliament. 

r  *  382    1      *^'  ^y  ^^^  reason  is  ZAttleton's  own  reason  (1) ;  such  an  ac» 
(1)  Pott,  p.431.  tionas  this  was  never  brought  before,  and  therefore  it  shall  be 

presumed,  that  none  such  will  lie:  Indeed  there  was  the  case 
s£eH^!stat.  ofATmtfand^/fYNiiIintheComm'on  Pleas,  ^^  1658(2),  but 
Tri.  1 104.        no  judgment  was  given,  but  it  was  adjourned  into 
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'  Hd  Obj,  It  being  aUeged  that  it  was  d6ne /aZsb  H  maliii- 
vs^^  that  will  maintain  the  action. 

Jhu.  When  the  nature  of  the  thing  wiU  not  bear  an  actioUj  ^^t  p*  ^^i* 
the  laying /abb  et  malitiash  will  never  support  it;  as  4  Co. 
S8,  an  action  on  the  case  will  not  lie  against  a  lord  of  a  manor  i  RoL  108. 
for  not  holding  a  court,  whereby  a  copyholder  might  be  ad-  ''***»  ^  *^ 
mitted,  though  it  be  hXAfaho  et  malitios^. 

Madison  had  an  annuity  during  the  life  of  Sir  Tho.  Wor-  Pott^  c.  579. 
tesly,  and  J.  S.  killed  him,  whereby  Madison  lost  his  annui- 
ty.    Resolved,  that  no  action  would  lie  against  him  that  kill-  3  Keb.  890. 
ed  him,  though  it  be  hXAfalshet  maliHos^,  and  to  the  intent  n^oii^  ***' 
to  determine  his  annuity.     And  in  the  case  of  Gave  v.  Gotd^ 
Mich.  2S  Car.  1.  Roi.  227,  where  an  action  was  brought  for 
slandering  his  title /a/«b  et  malitiosby  where  itwas  for  saying, 
that  he  himself  had  a  title;  resolved  that  it  was  not  actiona- 
ble.    And  so  it  appears  by  these  cases,  where  the  nature  of 
the  thing  wiU  not  bear  an  action,  falsh  et  malitios^  will  not  4  Co.  18. 
support  it;  and  so  he  concluded,  and  prayed  that  judgment 
might  be  arrested. 

For  the  plaintiff  it  was  argued  by  Maytuardy  Jones ^  and 
Ofiy. 

And  they  said,  here  were  all  things  requisite  to  maintain 
an  action,  viz.  damage  to  the  party,  and  prejudice  to  the  pub- 
lic, and  a  falsity  against  his  oath ;  and  though  here  be  a  pub- 
lic prejudice,  yet  where  the  party  hath  a  particular  damage, 
he  may  have  an  action ;  as  in  case  of  a  public  nusance,  if  any 
particular  party  be  damnified,  he  may  have  his  action;  and 
as  to  the  differences  taken  by  Mr.  jdtiomey'Generalhetweea 
this  return  and  others  of  the  sheriff,  they  answered, 

M  primam : — ^Though  the  return  of  the  sheriff  be  not 
conclusive,  yet  the  party  being  damnified,  though  not  so  much 
as  if  it  had  been  conclusive,  it  is  reason  he  should  have  his 
action. 

jid  tertiam: — ^The  sheriff  is  an  officer  as  well  to  the  Court 
of  Chancery  as  to  the  parliament,  and  must  make  his  return 
thither. 

jidquartam: — Though  the  public  be  concerned,  yet  the- 
party  may  have  his  action,  as  in  case  of  a  nusance. 

*  And  the  sheriff  is  no  more  a  judge  in  this  case  than  in  [  388  J 
every  return  that  he  makes ;  for  in  all  of  them  there  must  be 
something  to  judge  of,  whether  Fieri  facias^  Extendi,  &c. 
The  statute  of  23  H.  6,  doth  not  say  there  was  no  remedy  be- 
fore, but  only  that  there  wanted  convenient  remedy,  and  so 
^ves  100/.  which  was  a  great  sum  in  those  days. 

And  in  this  case  the  right  of  election  cannot  come  in  ques- 
tion ;  for  here  the  party  that  brings  the  action  is  the  person 
that  sits  in  the  house  byihe  vote  of  the  house,  and  so  dif- 
fers from  the  case  of  Nevill  and  Stroud;  for  there  NeviU 
was  never  admitted  into  the  house,  but  here  the  action  is 
with  the  judgment  of  parliament;  and  here  the  party  could 
not  bring  an  aetion  upon  the  statute,  for  die  sheriff  hath  re- 
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ttirtHJd  khil,  though  he  hath  Fetum^d  another  wkh  kmii  and 
the  act  is  for  hot  returnmg  duly. 

And  although  the  like  action  were  nevet*  brought  befiHre, 
jet  that  is  not  material,  if  it  be  agreeable  to  the  rules  of 
law ;  and  lAttktaifCs  case  is  upon  a  statute  that  seems  to  be 
antiquated  by  reason  of  its  not  being  put  in  execution. 

And  whatever  dificulty  the  sheriff  was  in  about  it,  that 
occasioned  the  making  of  this  return,  yet  the  Judges  are  to 
judge  upon  the  record  before  them ;  and  there  it  appears  not) 
that  he  was  in  any  difficidty,  but  that  he  did  it  falsely  and 
maliciously. 

^^•*— Statutes  concerning  this  matter  were  observed, 
vi«.  6  R.  2.  12  Ed.  2.  7  H.  4,  15.  23  H.  6. 

And  the  sheriff  is  not  a  judge  here,  but  a  minister,  for 
whon  he  IB  to  make  his  return  to  a  Court,  he  is  not  a  judge : 
Indeed,  in  redisseisin  he  is  a  judge,  but  there  he  makes  no 
return  to  the  Gotirt.  1  Itoll.  788.  14  Ed.  4,  1. 

The  statute  of  ^  H.  6,  being  an  affirmative  law,  the  par- 

Sj  may,  if  he  please,  take  his  remedy  at  common  law.  4  Ed. 
,  12.  18  H.  6,  6.  Cro.64.  4  Inst.  226. 

And  though  the  right  of  election  do  come  in  question^  yet 
this  Court  shall  hold  plea  of  it.     Rast.  Ent*  41 1 . 

And  though  this  Court  have  not  Original  jurisdicf^tt  of  i 
itetter,  yet  the  party  may  sue  here  for  damages.  A^  if  a 
man  be  maliciously  summoned  in  the  Spiritual  Court  for  in- 
continency,  &c.  \  Roll.  98,  112.  Cro.  Car.  820. 

Besides,  this  action  is  not  laid  for  matters  in  parliamenti 
but  for  matters  out  of  parliament ;  in  NeviWs  case  there  wiw 
no  particular  damage  laid ;  but  here  it  is  said  in  the  deda- 
ration,  that  it  was  ed  intentione  to  put  him  to  expenses. 
[  *  884  ]  Scroggs  pro  def : — If  the  sheriff  may  lawfully  make  ft 
double  return,  then  falsb  et  malitiosk  will  not  maintain  the 
action ;  and  whether  he  may  lawfully  do  it^  or  not,  is  deter- 
minable in  parlimnent;  and  in  some  cases  it  may  fall  out, 
that  he  must  make  a  double  return,  as  if  the  voiceilr  were 
equal. 

He  took  sn  exception  to  the  record,  because  it  is  said  at 
the  County-Ksourt  held  coram  vieecomite,  whereas  the  Coun- 
ty-court is  held  coram  sectatoribus.    But  to  that  it  was  an- 
swered, that  in  the  court  at  electing  parliunent-men,  the 
(I)  Pnt,  p.  430.  sheriff  is  judge  (8),  and  so  it  is  held  in  Buckley's  case.     Plo. 

118.  A^oumcOuft.    Post,  Case  600.  [p.  887.J 
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How  r.  Style.  /  C.497.  ) 

JL  a  f  Uv.  IS6.  t  Keb.  £83,  309,  430,  45S|    tnd  1  Mod.  107,  «Md«r  tiM  nam* 

oC  Fmmtttin  r*  Coke, 

Ths  case  was  but  this:  lessee  for  years,  and  J.  S.  a  strange  tesi^^yeui 
aceepU  of  a  lease  and  release  to  uses.  !l^e  V^f"*^ 

1.  The  question  was,  whether  or  no  this  old  lease  were  ^reieaMto 
extinct  by  the  acceptance  of  this  lease  and  release?  uses:  thefomer 

*  Peniberton  pro  guef^ : — >That  the  old  lease  is  not  extin-  [  -^SSS    ] 
guished  nor  surrendered.  leaae  for  yean 

At  the  common  law,  before  the  statute,  if  lessee  for  year*  Ij^enSl^'^nor 
accepts  a  lease,  diough  it  be  shorter  than  the  old  lease,  yet  extinguished, 
the  old  lease  is  gone  by  it,  and  so  it  is  since  the  statute,  if  he  either  for  the 
accepts  a  lease  to  his  own  use ;  but  if  he  accepts  an  estate  to  ^^l^^?'  ^^ 
another's  use,  his  term  is  saved  by  the  saving  in  the  statute  i  Bun.'rs,  so. 
of  uses,  which  was  put  into  the  statute  to  keep  the  balance  Cowp.  704. 
even  between  the  cestuy  aue  use  and  the  feoffee,  that  what  74^*"i|j!|^^ 
equity  would  have  given  nim  before  the  statute  he  should  Leaiee/  (R). 
now  be  actually  seised  of  in  law ;  and  certainly  before  the 
statute,  if  termor  had  accepted  a  lease  and  release  to  uses, 
the  cestm  qti4  use  should  nave  had  no  equity  against  him 
for  his  oU  term;  and  if  this  conveyance  had  been  by  fine 
09  feoffment,  the  term  had  been  saved,  as  appears  by  the 
eases  cited  in  IMlington^B  case,  7  Co.  38,  and  there  is  no  Put^  a  64a. 
Qiore  equity  in  oAe  case  than  the  other;  and  although  it 
katb  been  objected^  that  the  term  is  merged  by  the  lease, 
whiish  ia  to  ms  own  use;  yet  the  lease  and  release  are  but 
one  conveyance,  and  though  the  release  beat  date  a  day  or 
two  after  the  lease,  yet  it  is  well  known,  that  generally  diey  Poii,  t.  &4). 
are  sealed  immediately  one  after  another;  so  mat  admitting  ' 
il  to  be  extinguished  by  the  lease,  yet  the  release  hath  re- 
vived it;  and  Sir  Jo.  Curson's  case  was  relied  upon,  which  s  flol.303. 
seems  to  be  a  stronger  case  dian  this.   2  Cro.  643.   4  Leon. 

£34.  2  00.78. 

The  second  doubt  was,  admitting  here  be  an  extinguish- 
ment, whether  it  be  for  the  whole,  or  only  for  a  moiety,  the 
conveyance  being  made  to  the  lessee  and  a  stranger;  and 
he  held  it  should  be  for  a  moiety ;  for  he  said  the  reason  of 
extinguishment  was  the  accession  of  the  reversion  to  the 
term^  which  was  utterly  inconsistent  with  it,  so  as  both  could 
ftot  staad  together  in  the  same  person,  and  it  was  not  (aa 
hath  been  objected)  the  admitting  a  power  in  the  lessor  ta 
crant ;  and  that  appears  by  this  case ;  lessee  pur  ^  ans  faii 
Tease  fssr  10  ans,  Je  darrein  lessee  accept  lease  del  lessor ,  n* 

(«)  m.  Wigttm  T.  Ommif  fmt,  p.      p.  303,  3tli  adit    3  Preit  OMaiiv.  pu 
411-3.  dlr  A  Jtofyv'tf  caae,  iVent  105.      390-1-2. 
S^id.  y Md.  a  Aneh»  ch.  S,  I  %  IH«.  H^ 
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est  ivrrender,  and  yet  there  the  lessee  admits  a  power  in  the 
lessor. 

And  therefore  the  extinguishment  of  the  lease  being  by 
the  accession  of  the  reversion,  the  quantum  of  that  accession 
'  will  be  the  measure  of  the  extinguishment. 

fFest  pro  def\  argued,  that  here  was  an  extinguishment 
by  the  acceptance  of  this  lease,  upon  which  the  release  was 
to  enure ;  for  the  bargain  and  sale  for  a  year  was  to  his  own 
[  ^386  J  use,  and  then  it  is  not  within  the  saving  in  the  sta^tute  of 
uses,  for  that  is  where  a  man  is  seised  to  another's  use,  there 
all  rights,  &c.  are  saved. 

He  admitted,  if  a  release  had  been  made  to  the  first  lessee 
to  uses  upon  his  old  lease,  that  it  had  been  saved;  and  he 
held,  that  if  a  bargainee  betwixt  the  lease  and  release  grant 
a  rent  charge,  and  then  the  release  is  made  to  uses,  yet  this 
lease  shall  be  in  being  as  to  the  charge,  and  no  way  to  avoid 
'    it  but  in  equity. 

Hale  seemed  to  incline,  that  the  term  was  not  extinguish- 
ed, it  being  found  in  the  special  verdict,  that  the  lease  was 
made  ta  mtefiiione  that  a  release  should  be  made.     Sed  ad- 
joumatur.    Post,  Case  505,  p.  392. 

« 

(  C.  498.   )       Smb,  S,  a  Twm  ▼.  Chandler,  8  Lev.  116.    3  Keb.  387,  894,  437,  454,  460. 

A.  makes  a      A.  LEASES  land  to  J.  S.  upon  Condition,  that  if  he  paid  hitn 
lease,  with  a      s/,  p^  ^njj^  foi-  fiye  years  next  ensuing,  then  the  lease  to  be 

^^n^jJ^J^ent  ^<^i^  >  ^"d  afterwards  gives  a  bond,  witn  condition  to  perform 
of  money :  a  all  covenants,  &c.  and  conditimis  in  the  said  indenture  of  lease ; 
'wnd.^y  ^  debt  being  brought  upon  the  bond,  the  defendant  pleaded 
pei&nn""an  Conditions  performed.  The  plaintiff  assigns  a  breach,  that 
covenants  and  he  had  not  paid  the  3L  per  annum  accordmg  to  the  condition 
ctmdiHont  in  the  ju  ^hg  lease.    The  defendant  demurs. 

ieMe*Mrforfcit-  ^^  *^®  question  was,  whether  or  no  the  condition  of  the 
ed  by  non-  bond  was  broken  by  not  paying  the  3/.  ?  And  it  was  argued 
payment  for  the  defendant  that  it  was  not;  because  the  defendant 

^^t^niy"^^  had  not  covenanted  to  pay  3/.  buthad  it  at  his  election,  eithor 

to  pay  the  money,  or  else  \et\lose  ?]  the  land.  But  Hale  seem- 
ed to  incline  that  the  bond  was  forfeited;  for  if  the  word 
''conditions"  should  not  relate  to  that  clause  of  paying  tiie 
I  Keb.  437.  81.  it  would  be  void:  and  he  said,  suppose  the  condition  of 
the  bond  had  been  only  to  perform  all  conditions  in  the  lease, 
certainly  it  must  have  related  to  that;  and  now,  when  it  is 
for  perrormance  of  all  covenants  and  conditions,  it  will  be  as 
effectual ;  for  the  word  ''  covenants  *'  shall  relate  to  the  cove* 
nants  in  tiie  lease,  and  ''conditions"  to  this  condition.  Sed 
adfournatur  (a). 

(a)  Judgment  for  the  i^intiff  accord-  tains  a  covenant  to  pay.  Briteoer,  JTi^, 

ing  to  Levins;   for  the  defendant  ac-  Cro.  Jac  281.    Yelv.  206.    St^fidd  ▼. 

eording  to  3  Keb.  454.  460.  If  the  con-  BatkerviU,  I  Mod.  36-7.    Where  a  eon- 

ditioo  be  to  perform  all  emfemmtt  or  pay"  Teyance  of  land  by  way  of  mortgage  ooo- 


If,  the  bond  Is  not  forfeited  by  non-     tains  no  soich  covenant,  paymenl  of  tba 

paynanty  vaJeM  the  mortgage  docd  eon-     nonay  eiimoc,  It  aotm,  be.  cowiieittd 
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%y  seOMi.  Briicoe  ▼.  King,  mpra.  South  againsttbe  penoa  wichottt  aipecia)  tgtec- 

^  Cdnpony  ▼.  Duneombe,  2  Barnard,  mentto  thate£fect.  2  Barnard.  iiU«iipra, 

K.  B.  50-1.    Unleu  the  mortgage  be  If"  and  S.  C,  2StTa.  919.    See,  Amber, 

Mcnrity  for  a  precedent  debt.  Co.  Lit.  llowel  v.  Pricey  1  P.  Wms.  291-4,  and 

i09  a.*  b.    But  a  pledge  of  goods  will  notes  ihid.  by  Cox. 
nM  deprive  the  lender  of  his  remedy 


Sir  Ric  Harrison's  Case,  ,       (  C,  499.  ) 

S,  C,  Biddulphv.  Harmon,  2  Lev.  127.  3Keb.  S93,  426,  438,  441. 

A  WRIT  of  covenant  to  levy  a  fine  is  sued  out  against  five  Ifoneof  se?e- 
persons,  and  before  the  return  of  the  writ  one  dies,  and  the  ]?'*^'?'*^f^^* 
nne  proceeds ;  it  is  error  sufficient  to  reverse  the  fine  against  the^retnmof  Sa 
theni  all;  and  the  case  of  Roe  and  Evelin  (a)  was  cited  to  be  writ,itiserronc* 
'  80  adjudged ;  and  the  reason  is,  because  *  when  one  of  the  [  *  387  1 
parties  dies,  it  bein?  in  a  real  action,  the  whole  writ  is  abated,  out  aa  to  all  (e). 

And  Wylde  cited  a  case(£)  o(di  formedon  for  ahouseanda 
toft;  and  because  it  would  not  lie  for  the  toft,  the  whole  judg* 
meni  was  reversed,  as  well  for  the  house  as  the  toft. 

(a)  IS.  C,  2  Sid.  54,  92.  (c)  3  Mod.  99.    1  Ld.  Raym.   179. 

(b)  Smb,  ElUs  v.  WaUu,  2  BuUtr.      Com.  Dig.  Fine,  £.  7.    13  VineT,  332, 
S14.    1  Rol.  Rep.  2.  346. 

Barnardiston  v.  Soames.  (  C.  500. ) 

Continued  from  p.  334. 

Thi^  case  was  argued  by  Sir  F,  Wmnington^  the  King's  So* 
ficitor,  for  the  defendant :  and  he  argued  that, 

L  This  action  did  not  lie  at  the  common  law;  and  for  that 
we  must  consider, 

1.  What  were  the  usual  returns  at  the  common  lawj,  and 
what  alteration  is  made  since  by  statutes. 

Until  the  time  of  H.  4,  the  return  Was  not  made  by  inden- 
ture ;  but  the  sheriff  returned  J.  E.  electusfuii,  and  no  more ; 
then  came  these  statutes:  7  H.  4,  15,  orders  the  return  to 
be  by  indenture;  11  H.  4,  1,  ordains  a  penalty  upon  the 
sheriff;  8  H.  6,  7,  ordains  a  farther  penalty  of  imprison^ 
ment;  23  H.  6,  15,  gives  100/.  to  the  party  grieved. 

Reasons  why  this  action  will  not  lie : 

1.  It  concerns  government.     Vide  4  Inst.  40. 

2.  The  plaintiff  cannot  say  he  is  damnified  any  more  than 
the  rest  of  the  county,  and  then  by  the  same  reason  every 
man  in  the  county  might  have  an^action,  which  the  law  wiU 
not  allow.     5  Co.  72.  WHts  case. 

3.  The  examination  of  false  returns  ought  to  be  in  parlia- 
ment, and  so  ought  all  the  consequences  thereof;  and  the 
conusance  of  matters  done  in  parliament  belongs  not  to  any 
other  jurisdiction.  3  Ed.  S,  18,  19.  Staunf.  Pi.  Cor.  153. 
4  Inst.  16. 

4*.  There  was  nejver  any  such  action  brought  before;  a.iid 
in  the  case  of  Rke  7%omas  no  mention  is  miKfe  ofany  action 
lyixig  at  common  law.    Plow.  ISl.  Dy.  113.  Rast.  Eat  146. 

A  a' 


387  DB  TERM.  B.  HIL.  1^74. 

Cro.  Car.  181.       And  thc^  CAse  of  Sir  Jb»  ElUatt,  that  judgment  was  reveled 

Port,  c.  619.     in  parUament. 

ObJ»  Here  is  loss  of  wages. 

Ans.  The  wages  is  for  service  j  and  it  shall  be  preswned 

to  be  as  much  benefit  to  him  not  to  serve  and  have  no  wages, 

^^  as  to  serve  and  have  wages ;  and  as  to  the  case  of  NievU  and 

^^  ^      •     Stroud  no  judgment  was  ever  given. 

[  ♦388    J      ♦  5.  The  sheriff  is  a  judge  m  this  case,  Hughes's  Abr.  1816. 

and  no  action  will  lie  against  a  judge,  \2  Co.  14.  And  so  pray- 
ed the  arrest  of  judgment. 

Maynard  pro  quer*:  — ^Without  question  this  action  would 
have  lain  at  the  common  law;  for  here  is  a  wrong  done,  a 
particular  person  hath  damage,  and  that  by  a  sworn  officer, 
and  that  fsusely  and  maUciously. 

And  Hob.  78,  an  action  lay  upon  this  statute  of  23,  though 
it  was  no  parliament,  no  act  passing. 

Misdemeanors  &c.  that  are  done  in  parliament  are  exar 
minable  only  there ;  but  this  is  for  a  matter  out  of  parlia- 
ment, for  a  return  into  Chancery. 

Obf.  Such  an  action  was  never  brought  before. 
.^Irw.  Actions  of  the  case  are  not  in  the  register,  but  are 
formed  jtiro  r#  natd;  and  an  action  of  the  case  hath  been 
brought  against  a  justice  of  peace  for  making  out  a  false 
warrant  without  any  ^ound. 
'  An  action  lies     JETofe,  C.  J.  inclined;  that  the  action  would  he ;  for  if  so  be 
§K  intercepting   another  person  had  intercepted  this  I'etum,  and  taken  off  the 
parliamentary*   right  indenture  and  affixed  another  to  it,  would  not  an  action 
writ,  and  sub-    have  Iain  against  him  i 

^^^"^^        And  though  the  sheriff  be  punishable  in  parliament,  yet  i^ 
SSi,  c!j.        ^^^^  ^^^  ^^^  thence  follow,  that  an  action  will  not  lie}  for 

so  he  may  be  amerced  for  a  false  return  here,  and  yet  an  ac- 
tion will  lie  against  him. 
Personi,  duly         The  person  elected  is  bound  to  serve,  and  punishable  if 
*^**^*H^**"^  he  do  not,  if  he  be  an  inhabitant  and  freeholder, 
im'^uiishabte        -^^  admitting  it  were  no  profit  to  him  to  serve,  yet  it  is 
fiw  refitting.  Per  matter  of  reputation. 

f^i^lh  The  statute  inflicts  the  penalty,  whether  the  party  hath 

^  damage  or  not,  and  that  shall  not  take  away  his  action  where 

he  hath  damage. 

Pott,  p.  890.  In  this  case  the  Court  doth  not  forestal  nor  anticipate  the 

judgment  of  parliament,  but  follows  the  determination  of  it. 

jLvrisden : — Suppose  a  man  were  maintained  in  parliament, 

would  not  an  appeal  He  against  him?    It  was  answered,  that 

was  a  tender  point. 

Rainrford: — This  is  a  new  case,  and  let  us  advise  with  our 
brethren. 

ffyide : — It  is  so  plain  a  case  that  the  action  lies,  that  it  is 
not  worth  while  to  trouble  them  with  it. 

But,  at  the  instance  otBamsford,  Cur'  advisare  vuU.  Post, 
Case  50S.  [?•  890.] 
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r.  Sir  Williabc  Scaooea  and  J.  S.  (  C.  501 .  ) 

S.  C.  DeMns  (or  ffamUiim)  v.  Serous  tnd  another,  S  Lev.  129.  2  Mod.  296. 

3  Keb.  424,  439,  440. 

Action  of  battery  against  Serjeant  Scroggs  and  another:    Aseijeantraed 
the  Serjeant  pleaded  his  privilege^  that  he  ought  to  be  sued  i^^^  ^*h« 
no  where  but  in  the  Common  Fleas :  and  the  question  was,  K!*B.*^nnot 
whether  or  no  a  Serjeant  had  any  such  privilege?  And  these  piUd  his  privi-  - 
authorities  were  cited  that  he  had,  10  £d.  4,  4  &  5.  14  H.  i<^'  «nd  «^- 
4,11.   20H.6,32.    35H.6,S.    22  H.  6,  53.   34^  H.  6,  S9.  \^^^^^; 
Cro.  Car,  84.    The  next  diay,  HalCf  C.  J.  b^ing  present,  k.  b.,  although 
they  awarded  a  JBespondeaa  ouster:    For,  1.  They  said,  if  a  he  hai  agaiwt 
Serjeant  had  any  privilege,  the  joining  another  with  him  in  i^^j^'^^SoT*^ 
Oistodid  MaresmaUi  had  taken  it  away,  &>r  then  the  privilege 
is  first  attached  in  this  Court  (a) ;  but  to  that  a  difference  was 
tcdcen,  where  the  action  is  such  as  the  defendant  must  ne-  * 
cessarily  be  joined,  there  perhaps  the  common  law  shall  be 
preferred;  but  otherwise  if  the  party  might  have  severed  them 
m  his  action;  and  in  that  there  may  be  a  difference  between 
the  privilege  of  a  person  in  Chancery,  where  none  but  a  pri- 
vileged person  can  be  sued ;  for  if  an  action  be  brought  2  Rd.  274. 
jointly  against  such  a  person,  and  another  in  the  King's 
Bench  6r  Common  Pleas,  there  he  shall  not  have  his  privi-  i  Brown).  97. 
leoe,  for  then  the  plaintiff's  acftion  would  be  lost. 

But  the  Court  held,  that  a  Serjeant  had  no  such  privi- 
lege against  this  Court;  though  he  shall  against  an  inferior 
Court  (i),  and  so  shall  his  servant,  according  to  Cro.  Car. 
84;  because  a  Serjeant  is  not  upon  any  account  bound  to 
attend  there,  but  here  he  may;  as  if  tne  Court  should  as-  .^  aeijeant,  as- 
sign him  to  be  counsel,  he  ought  to  attend ;  and  if  he  refuse,  ^^^^/bydie 
per  Haiey  C.  J.,  we  would  not  hear  him,  nay,  we  would  make  court  of  K.  B., 
bold  to  commit  him ;  and  though  an  officer  be  suable  by  bill  in  cannot  r^&iae, 
his  own  Court,  yet  his  servant  is  suable  by  original.    Cro.  s*ritedCOT).' 
Car.  84.  Wg.  Ley,  d."  i, 

TwUden: — ^Where  another  is  joined,  he  shall  lose  bis  pri-  5.  2  Mod.  298. 
vilege;  but  if  upon  examination  the  joining  appears  to  h^.^^^ofwl^fend" 
by  covin,  he  shall  luu^e  his  privilege.  ant  shall  not 

Per  Curiam:  Respof ideas  Ouster.  exdndetht 

priTUege.    Per 

(a)  Branthumt  v.  Backerby,  2  Salt  son,  232.  See,  further,  3  Salk.  281-2,  Tuntden,  J. 

544.  ToumMend  t.  Duppa,  1  Stran.  6 10.  Com.  Dig.  Ley,  D.  3.  Baker  v.  Swindon, 

(5)  Upon  error  In  the  Exchequer  1  Ld.  Raym.  3991  Sumn,  ▼.  Oirdkr, 
Chamber,  North,  C.  J.  appears  to  have  Barnes,  371,  Quarto  edk.  Pleader's  As- 
thought  that  a  Senei^nt  had  a  privilege  sistant,  305.  17  Viner,  516.  See  obser- 
to  be  sued  In  C.  P.  only.  2  Mod.  298.  vations  on  this  case  in  North's  Life  of  Ld. 
Ace  Sftyeani  MeatTM  case  cited  2  Wil-  Guilford,  I  Vol.  p.  128,  2d  edit. 

^"^^^^^^^^^"^ 

A  a  itM  (or  Emerton)  v.  Sir  IL  Hner,  2  Uv.  128,    3  Keb.  434,  447,  479,  504.  (  ^'  ^^2.  ) 

Bac.  Abr.  Habeas  Corpus,  (B\  12. 

Memorandum,  that  thia  Term  a  Habeas  corpus  was  di-  Security  uken 
rected  to  Sir  Robert  Viner,  then  Lord  Mayor  of  London,  S'^pJ^fy'^^" 
to  bring  in  the  body  of  Bridget  Hyde,  who  was  his  wife's  Habeas  eorpas. 
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[   *  390    ]  daughter^  upon  the  suggestion  of  Mr.  John  Em^mertoui  who 

pretended,  ne  was  married  to  her  before  the  death  of  her 

mother^  which  marriage  was  under  litigation  in  the  Spiritual 

Court;  it  appealing  to  the  Court,  that  she  had  been  under 

some  restraint,  the  Court  ordered  my  Lord  Mayor  to  gire 

security  for  her  safe  custody;  and  that  she  should  not  marry 

any  body  else  till  the  decision  of  the  suit  in  the  Ecclesiastical 

Court,  with  his  privity,  consent,  or  procurement. 

A  return  to  a        Memorandum. — In  this  case  the  Lord  Mayor  made  no  re-  : 

piuHethab,eorp'' turn  till  the  pluHeSy  and  then  returned,  that  she  was  not  then 

teiition*«t*the*"  ™  ^*^  Custody,  nor  any  time  since  the  coming  of  that  writ  to 

time  of  or  nnce  his  hand ;  which  the  Court  held  to  be  an  insufficient  return, 

the  service  of     because  he  did  not  answer  to  the  time  of  the  coming  of  the 

U  ba?*^**  "^^  ^^®^  -ffaieo*  corpus;  and  being  insufficient,  it  was  as  no 

return;  and  thereupon  the  Court  gave  order  to  brin^;  in  die 
body,  or  else  an  attachment  to  go  against  him;  and  thereup- 
on he  brought  her  in.  [S.  C.  posi^  p.  401,  52S.] 

(  C.  503. )  ^'^  Samuel  Barnardiston  v.  Soames. 

Continued  from  p.  388. 

Case  lies  against  The  last  day  of  this  Term  but  one,  the  Court  beinff  pressed  , 
the  sheriff  at  \by  the  plaintiff  for  their  judgment,  all  but  Jiainsjord  ggve 
mak^g\  doub^^  ^^^^^  Opinions  for  the  plaintiff;  for  as  much  as  the  jury  have 
return  to  a  par-  fouiid  it  to  be  dotieftiUbeimalitios^  etedintentione  to  charge 
/*"r'*IL-^^^  him  with  expenses;  but  they  did  declare,  that  if  the  sheriff 
"wiXf  and  vHUi  ^^^^  make  a  double  return  cautelously,  they  were  far  firom 
intent  to  put  the  thinking  that  it  would  bear  an  action ;  and  compared  it  to  the 
plaintiff  to  ex-  case  of  an  indictment,  for  which  barely  of  itself  no  action  will 
jSriw/ori.'T^  He ;  but  if  it  be  found  to  be  donefahh  et  malitiosd,  it  is  eve- 
VitLpotty^AiOf  ry  day*s  experience  that  it  will  Ue;  and  this  action  is  for  a 
and  notes,  i6tJ.    matter  antecedaneous  to  any  proceedings  in  parliament  (a); 

and  besides,  here  is  nothing  done  to  thwart  any  thing  done 
by  the  parliament,  but  it  is  concurrent  with  them;  and  there* 
fore  Hale,  Turisden,  and   Wylde,  gave  judgment  for  the 
plaintiff. 
1  Inst.  81.  Rainsford  said,  it  being  a  matter  concerning  the  parlia* 

Post,  p.  431.      ment  ought  to  be  determined  there,  and  no  where  else ;  and 

besides,  if  any  action  would  have  lain,  probably  it  would  have 
been  brought  before  this  time,  parliaments  having  been  and 
elections  for  these  many  years;  and  so  he  concluded  for  the 
defendant;  but  judgment  was  given  for  the  plaintiff.  Fide 
poHy  Case  579,  this  judgment  reversed  by  a  writ  of  error. 
[Post,  p.  480.] 

(a)  AMry  ▼.  WldU^  1  Salk.  21.6  How.  Stat  Tri.  1110.  SSalk.  SOl-S.  Sk^hm 
wjf$  caae,  |msI,  p.  455. 
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Sir  Thomas  Littleton's  Casb.  (  C.  504.  ) 

A  C  1  Vent  870.  3  Ktb<  451,  under  the  name  of  Gibnm  v.  Thompum, 

Sir  Thomas  Littleton,  by  the  king's  order,  bought  victuals   One  who  con- 
and  provision  to  victual  the  navy ;  afterwards  he  sold  part  l^^j^^J^t^ 
of  it  to  the  French  fleet,  and  he  also  furnished  the  army  at  thelavy'  u  not 
Blackheath,  and  what  was  left  he  sold  to  others  whom  he  a  trader  within 
could;  the  question  was,  upon  a  trial  at  the  bar,  whether  ?**  *'*"i^°^*i, 
or  no  this  would  make  him  a  buyer  and  seller  within  any  of  hTieUs  thTfur- 
the  statutes  of  bankruptcy?  And  it  was  held  by  the  whole  plus.  AcciVeur. 
Court,  that  it  would  not.  ^^^'  ^^8S*^  * 

Haley  Ch.  J. — Here  are  three  things  considerable,  1.  He  stack.  Comm. 
,buys  of  several  people  pVovisions,  by  the  king's  order,  to  476-7.  6om. 
victual  his  navy ;  this  wul  not  make  him  within  the  statute,  ^'K-  ^"krupt, 
because  this  was  a  buying  for  a  particular  end. 

2.  As  neither  will  his  selling  it  to  the  French  navy ;  for 
they  were  at  that  time  under  the  government  of  our  admiral, 
and  so  as  it  were  a  part  of  our  fleet:  and  so,  3.. Neither  will 
his  selling  it  to  the  army  at  Blackheath,  or  to  any  else,  for 
it  being  but  to  dispose  of  that  which  he  had  at  first  bought 
for  a  particular  use,  and  being  as  it  were  but  one  act;  and 
he  said,  if  this  shall  bring  a  man  within  the  statute  of  bank- 
rupts, then  every  purveyor  for  the  king's  household,  or  the 
sutlers  for  the  army,  nay,  every  steward  *  of  a  college  or  inns  [  *  392  1 
of  G>urt  (1),  and  schoolmasters  that  take  tablers,  &c.  (i)  sun.  89S.  • 

Howe  v.  Style.  (  C.  606» ) 

Continued  from  p.  386. 

This  case  being  now  moved,  the  Court  inclined,  that  the  Fid:  margin,  p. 
term  was  not  extinguished,  but  was  saved  by  the  statute  of  ssi. 
uses,  the  lease  and  release  being  as  it  were  but  one  convey-    ., 
ance ;  and  Hale  put  this  case  (1) ;  a  man  by  way  of  mortgage  {\)HeaiY.s§tA^ 
leases  lands  for  years,  and  covenants  to  make  farther  assur-  *«»»  li^^?.* 
anoe ;  the  lessee  redemises,  rendering  rent,  and  for  non-pay-  ^^'  p^J^  ^ 
ment  of  such  sums  to  re-enter;  afterwards  the  lessor,  in  pur-  412. 
suance  to -his  covenant,  levies  a  fine  to  the  lessee;  and  re- 
eved, that  his  term  was  not  extinguished;  but  the  argument 
was  adjourned ;  et  posieafuit  adjudge^  q'  le  terme  nefuit  ex- 
Unci,  comefuit  dit  al  may  per  Pemberton, 

I 

Browne  v.  Collins.  (  C.  506. ) 

A.  C  2  Lev.  no.  1  Ventr.  S98.  3  KebL  468,  530* 

An  action  of  debt  was  brought  against  an  executor  of  an  ex-   Debt  liea  not 
ecutor,  upon  a  s^rmise  of  a  devastavit  committed  by  the  first  ^^1^1^' 
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executor,  upon  executor;  and  it  was  held  by  the  Court,  that  it  would  not 

ThfT^'^^  lie,  because  it  was  founded  upon  a  personal  tort  of  the  first 

ctttor."* *'*"  executor,  which  dies  cam  persond  (a);  but  it  was  held,  that 

1  Saund.  2ifi.  an  action  of  debt  would  lie  agunst  the  executor  that  wastes, 

2  Roi.  298.  upon  surmise  only  of  a  devastavit,  without  any  return  by 

the  sheriff.  1  Roll.  603.  cant.  1  Saund.  216.  [rid.  post,  p. 
458.] 

(a)  Ante,  p.  313,  C.  386.      But  see  Hammond  v.    GtUl^,   Andr.  152.  11 

2  Lev.  133.    (jwrth  y.  CotUm,  3  Atk.  Viner,  310;  and  note  by  Se^eant  WB- 

757;  and  4  &  i  W.  &  M.  c  24.  Ber-  Uams,  to  JTheatlffv.  Lang,  1  Saund.218c. 
toick  V.  Andrews,   2  Ld.  Raym.  971. 

(  C.  607.  )  Dbvr  v.  Bayly r.— Mich.  25  Car.  2.  Hot.  178. 

S.C.2  Uv.  lOa.  1  Ventr.  27S.  3  Keb..S98»  427,  463,  495,  540. 

Fid.  naigia,  p.  An  administrator  possessed  of  a  term  makes  a  lease  for  years 

^^^*  of  part  of  it,  reserving  a  rent,  and  makes  his  executor,  and 

dies;  the  executor  brings  debt  for  this  rent;  the  question 
^  was,  whether  or  no  it  would  lie,  because  the  reversionary 
part  of  the  term  did  not  come  to  the  executor  of  the  admi- 
nistrator, but  did  belong  to  the  administrator  de  bards  nan 
of  the  first  testator?  But  the  Court  did  incline,  that  it 
woidd  lie  upon  the  contract,  though  he  could  not  distrain 

[  *  393  ]  for  it;  for  the  administrator  de  bonis  rum  *  could  not  have 
it,  because  he  came  in  paramount  the  reservation,  and  compar- 

Ptei,  p.  404.     ed  it  to  the  case  of  baron  and  feme ;    1  Inst.  46  b.  1  KolL 

344;  or  like  the  case  of  jointenants,  if  one  leases  reserving  a 
rent,  his  companion  shall  not  have  it,  because  he  comes  in 
paramount  the  reservation^ 


(  C.  608.  )  5.  C.  AOOm  V.  Jenmngs,  2  Lev.  133.  3  Keb.  462. 

A  iMttnry  can-  It  was  held  in  an  action  of  battery,  that  it  was  no  good  jus- 
to  orteM? **^  tification  for  a  justice  of  peace's  wife,  that  the  plaintiff  be- 
mamtaina  xigbt  ing  a  doctor  of  divinity's  wife  did  go  before  her  at  a  fime- 
of  precedenoe  ral,  and  she  did  molUter  mamts  imponerCf  to  pull  her  back 
?Ha^*p**c  "**^  ^^^  place;  for  as  fTylde  said,  if  that  should  be  held  a 
«•  4>  1 8-  good  plea,  at  every  funeral  there  would  be  nothing  but  scuf- 

fling n>r  places. 

(C.509.  )  ^ 

An  in^ctment  A  DIFFERENCE  was  taken  upon  CostM's  casc,  2  Cro.  644, 
lies  upon  prohi-  that  if  SO  be  a  statute  hath  prohibitory  words,  though  it  limit 
J'rtltate!' d!  '"  *  penalty  with  the  manner  for  the  recovery  of  it,  the  party  is 
though  it  also     subiect  to  an  indictment. 

limits  a  penalty  But  if  there  be  no  prohibitory  words,  but  it  runs,  that  if 
^line?^^"  the  party  doth  such  a  thing,  then  he  should  be  punished  in 
covering  iL  such  a  manner,  there  no  indictment  can  be  for  such  offence 
Ante,  p.  100,  as  it  was ;  and  this  difference  was  taken  upon  an  indictment 
444  ^^urr  ^^'  S^^^S  ^^^^^  more  than  five  horses  in  his  waggon,  against 
543.  4  Term     the  late  Statute* 

Rep.  )65. 
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Bolton  v.  Cannon.— fli/.  36  *  a7.  Rot.  1061.  (C.  510.  ) 

See,imte,f.  3S6.  S.  C.  1  Ytnt  271.  Poileif.  IS5.  3  Keb.  446,  M6»  493. 

Admitting  that  an  executor  camot  wave  his  term ;  yet  when   An  et^cutor 
he  lets  it  alone,  and  pleads,  that  the  rent  was  more  than  the  2^^/J^* 
value  of  the  land,  it  was  made  a  question,  whether  or  no  he  bikt  if  he  leti  it 
should  be  charged  in  the  Debet  and  detinet.  alone,  and  tbt 

^  The  case  was,  that  an  action  of  debt  in  the  Debet  and  da.  "^^t^^^ 
Hnet  was  brought  against  an  executo^of  a  lessee  for  years ;  lana,  he  it 
and  he  pleads,  that  before  the  action  brought  he  had  fiilly  chargeable  in 
administered,  and  that  his  term  was  of  less  value  than  the  J^%^f*'  "^^ 
rent,  and  that  he  had  offered  to  surrender. 

The  plaintiff  replied,  that  there  were  arrears  of  rent  due 
at  the  tune  when  h&  offered  to  surrender. 

Qtt.  Whether,  if  a  rent  be  of  greater  value  than  the  land, 
the  executor;  shall  be  charged  in  the  Debet  and  d^tmetf  [  *394    1 
And  it  seemed  that  he  shall  not,  but  shall  be  charged  in  the  2lioLRep.i3J. 
detinet  only,  for  there  the  judgment  will  be  de  bonis  testato- 
ris  only  (a). 

And  it  seemed  per  Cur\  that  an  executor  could  not  wave  Aleyn»  34, 76. 
his  term;  for  if  he  had  assets,  he  should  be  charged  debanu 
iestatoris,  and  the  profits  of  the  lands  are  assets  to  the  rent, 
and  only  the  surplus  above  the  rent  is  assets  to  other  debts.   Jnt§,  p.  337. 

(o)  See  Bmngkurtt  ▼.  Speerman^  I  S.  C  2  Hoo.  94.   And  ante,  p.  171-2, 

Salk.  297.  Buckley  t.  Pitk,  lb.  317.  261-2.Seijeant  Wilttatei'noCt  od/tmim 

Woitw.onBz.  p.  147*8,  ftc.  (ed.  17SS).  t.  BanrUge^  laannd.  1. 
Remmmt  v.  Brembridge,   8  Taunt.  191. 
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Semb.  A  C.  Sk^d  ▼.  Rowe,  3  Keb.  444,  472.  (   C.  611.  ) 

An  action  of  trespass  was  brought  qviod  domumfregit  et  bona   in  txefpaai 
asportavit;  and  as  to  the  domumfregit ^  the  aefendant  was  JI^-*J^    ' 
found  not  guilty,  but  to  the  taking  away  of  die  goods,  guilty^  «^tew<,  there 
and  damages  assessed  to  \58.     The  question  was,  whether  ia  a  verdict  of 
he  should  have  any  more  costs  than  damages,  in  as  much  as  ^1^2i^^ 
being  found  not  guilty  to  the  rfomt<fn^^'#,itisnow  no  more  ^^  ^I^TgSl^ 
than  if  he  had  brought  an  action  of  trover  for  the  goods,  and  at  to  the  o^or- 
that  had  not  been  within  the  statute;  and  a  precedent  was  ^•ij*'**25f 
cited  in  the  Common  Pleas,  where  it  was  held,  that  the  plain-t  cotta.    "^ 
tiff  should  have  his  full  costs ;  sed  adv.  tmlt  Cur\ 
And  so  it  was  held  here  afterwards  (a). 

{a)  rid.  2  Vent  180.  1  H.  Bhuek.  291.  1  Taunt  357.  3  WUi.  331. 
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(  C.  512,  )  Ridley  v.  PowiirELL.— 2Vm.  26.  Rot.  i05fi. 

'      S.C.  2  Lev.  136.  Follez£  U4.  3  Keb.  472»  506,  MO,  560. 

The  office  of  \  AcTioN  ugon  the  case  for  disturbance  in  his  office.  Thd 
reguter  mty  be  j^jgi^^^p  of  Bristol  granted  the  office  of  register  to  A.  for  three 
L  ^^^  J  lives;  the  question  was,  whether  or  no  the  •successors  were 
fr"^wbether  "^^^^^  ^y  *^^®  grant,  that  bishopric  being  erected  within 
oTbUhopric '    the  time  of  manory . 

be  an  old  or  a  ^d  it  was  said  by  Hale,  that  the  granting  offices  is  not 
"•'^  ®^/^  ^'  restrained  by  the  words  of  1  Eliz.  but  by  construction ;  for 
granted  before  i*  '^  no  part  of  the  possessions  of  the  bishopric,  nor  can  any 
tbe  etat  1  EUx.  rent  be  reserved  out  of  it;  but  it  hath  always  been  taJten  to 
^^^'.  be  within  the  meanniff  of  it ;  before  that  statute  the  bishop, 

with  the  consent  of  the  dean  and  chapter,  might,  if  he  had 
/  pleased,  have  granted  it  in  fee;  and  for  that  there  had  been 

no  difference,  whether  the  bishopric  had  been  a  new  or  an 
old  one.  » 

But  since  the  statute  of  1  Eliz.  the  Judges,  in  the  expo* 
sition  of  that  statute,  have  always  had  a  respect  to  what  hath 
'  formerly  been  done,  so  that  if  such  an  office  before  that  sta- 
tute had  been  usually  granted  for  one  or  two  lives,  they  have 
allowed  it  to  be  grantable  so  still ;  or  if  before  that  statute  it 
were  usually  granted  in  reversion,  they  do  allow  such  a 
grant  to  be  good  still;  and  it  is  not  material  to  prescribe  for 
such  a  grant ;  but  if  it  hath  usually  been  done,  it  is  sufficient ; 
and  that  as  well  in  the  caae  of  a  new  bishopric  as  of  an  old 
Bridgm.  SI.      one. 

Now  here  it  is  found  in  the  special  verdict,  that  the  said 
office  sq^araiUms  temporibus  was  granted  for  three  lives ;  but 
it  doth  not  appear  that  it  was  ever  granted  sa  before  the  sta- 
tute of  1  Eliz.,  and  that  makes  the  difficulty  of  the  case* 
Vide  la  Co.  60.  Moor,  38.  Cro.  Car.  49,  259,  279,  555. 
Ei  adjoumatur. 

Note,  that  in  all  cases  the  Judges  have  had  a  respect  to 
the  manner  of  granting  them  before  the  statute,  usually  both 
in  respect  of  time  and  fees.  [W.  Jo.  311.]  (a). 

(a)  A  vemrt  de  no90  was  awarded.  2  Jonet  ▼.  Beau,  4  Mod.  16.  Trelawntj^y. 
Ler.  138.  See,  Airtiber,  Bac.  Abr.  Of-  Buhop  (ff  ffinchuter,  I  Burr.  219: 
fleet,  (D}.  Gibs.  Cod»,  tit  zzzi.  ch.  3.      Tkreodneeih  y.  Limm,  aiU$t  p.  181. 

(  C,  518. )        Barkesdale  v.  Dowdswell. — Paseh.  27.  Roi.  18. 

'  S.  C.  Baxter  v.  Dmvdswett,  2  Lev.  138.  3  Keb.  475,  486,  498. 

Land  of  the  nature  of  borough  English  is  granted  to  A*  and 
his  h^s  £or  three  Uves ;  A.  dies.     The  question  was,  whe- 
ther the  eldest  or  the  youngest  son  shall  have  it?    And  the 
Court  all  inclined,  that  the  youngest  should  have  it,  for  he 
is  in  bv  descent.  Fide  1  Inst,  i  10  b. 
Mmi.  an  cxe-      And  he  is  not  in  as  a  person  designed  by  description,  for 
^tor  caimot  (at  then  an  executor  might  have  it;  but  for  that  it  is  held,  tbit^ 
^t^^^^Uem^  if  it  be  gi:a.nted  to  a  man  and  his  executors,  the  executor  shall 
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liot  have  it;  and  H€de  said,  the  reason  of  that  was,  hecause  imt^f aa  «• 
die  law  will  not  suffer  a  freehold  to  run  out  of  its  channel  {a),  ^J*'^  •■'^ 
AdJQumahiT.  \S.  C.  post,  p.  399.] 

(a)  There  are  conflicting  opinions  upon  Westfalmgt  3  Atkins,  466.    HmttH  v. 

tUs  point  See  the  cases  cited  in  Bac.  Gowthwrnte^  Willes,   505.   Atkintom  t, 

Abr.  Estate  for  Life,  (B).  3.    Com.  Dig.  Bakery  4  Term  Rep.  229.  Hargr.  Co. 

Bttates,  F.  1.  1  Cruise's  Dig.  125>6,  2d  LiL  41  b,  note  (4).    lUpUy  t.  WaUr- 

edit   St,  Jokn't  Coliege  ▼.   Fleming,  2  worth,  7  Yea.  440.    Cumpbeli  t.  Stmdi/e^ 

Vem.  320.    Dax  Devon  v.  JiTin^on,  M  1  Scho.  &  Lefir.  238-9. 
719;  and  2  P.  Will.  881.    WettfdHng  ▼. 

^  [    896    ] 

Webb  v.  Batcheler. — Trin.  26.  Rot.  904,  (  C.514.  ) 

S.  C.  1  Veotr.  273.  2  Lev.  139.  3  Keb.  476,  507. 

Trespass  for  taking  three  cows.     Upon  a  special  verdict  the    aergyneti  m 
case  was,  that  the  plaintiff,  being  a  parson,  was  warned  to  chargeable  to 
send  his  team  to  the  highways ;  and  neglecting  to  do  it,  upon  2*h^][^  ^ 
coniplaiiift  made  to  a  justice  of  peace,  there  was  a  warrant  officer  u  not 

Stinted  to  distrain  upon  him,  which  was  executed  by  the  de-  lubject  to  an 
ndant  as  officer.  Two  questions  were  made,  1.  Whether  or  ^^^e^rre* 
no  the  parsons  be  chargeable  to  the  repairs  of  highways?  guiar  process  of 
And  for  that  it  was  held  per  Cur\  that  they  are  chargeable  a  justice  of  tht 
to  all  public  charges,  as  watch  and  ward ;  as  was  held  m  Dr.  J^ttg^  JjJSjtt 
Mawlejfs  case;  and  so  likewise  to  constables' rates,  &c.  And  bis  jurisdiction. 
they  said,  that  was  the  opinion  of  all  the  Judges  of  England  Cited  in  Gsvymit 

in  8  Car.  (a).  USfS.'*''"*'^ 

The  second  question  was,  whether  or  no  the  parson,  hav- 
ing no  notice  to  appear  before  the  justice  of  peace  to  make 
his  excuse,  be  liable  to  be  charged? 

But  for  that  the  Court  inclined,  that  admitting  he  should 
have,  had  notice,  yet  here  the  defendant,  being  but  an  officer,  S  RoL  5i0. 
shall  not  be  subject  to  an  action  for  executing  a  process  of  a 
justice  of  peace,  by  reason  of  any  irregularity  in  the  justice's 
proceedings,  if  it  be  a  matter  whereof  he  hath  jurisdiction  (&)• 
And  Nale  said,  this  is  not  like  tiie  case  in  Cro.  Car.  395, 
where  a  justice  makes  a  warrant  to  levy  a  rate  in  a  parish 
that  is  not  chargeable.  For  there,  came  semble  al  may,  the 
party  upon  whom  the  distress  is  taken  is  not  at  aU  charge* 
able;  but  here  the  party  is  chargeable,  though  the  justice 
hath  erroneously  proceeded.  \S.  C.  post,  p.  407,  457,  488.] 

(a)8eean<e,  p.  359,  C.  460.  Poet,  p.  Umd  v.   Coeke,  ante,  p.  317.  Weld  t.    , 

457,  490-1.  lUx  V.  Just,  of  Bucks.    I  Wiggett,  p.  320.  Higginson  t.  Martin, 

Bam.  a  Cressw.  485.   S.  C.  2  Dowl.  &  p.  322.   Bennett  ▼.    Theme,  p.   356. 

Ryl.  689.     On  the  exemptions  of  the  Bradboume's  case,  pw  435.   20  Viner, 

^'87  generally,  see  Gibs.  Codex,  tit  L  494.  Com.  Dig.  Imprisonment,  H.  8,  9. 

ch.  5,  in  notes.  3  Bum's  Ecc.  Law,  by  Hill  v.  Batewum,  1  Stra.  710.  Brown  t. 

Tyrwhitt,  p.  204-5.  .  Compton,  8  Term  Rep.  424.    Sbr  T. 

(b)  Post,  p.  407,  490-1.  S,  C.  And  Be4PotM/'«  case,  jMf«,  p^  491-2.  » 
SCO  S^fldb  ▼.  HoU,  ante,  p.  193.  Uar- 

Mayo  r.  Combes.  (  C.  5I5,  \ 

8.CZ  Ktb.  477.    On  einr,  PollatC  164. 

Thk  baiM  beinff  gone  beyond  sea,  the  feme  levies  a  fine  of  yi^SH^ 
her  lands ;  the  bimn  returns  and  enters  into  part.     The  hcrowniMdsr 
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theratey  vf  Iot  qufiBtioti  wms^  whether  this  had  avoided  thewholefine?  And 
huriMBd  into     y^^g  ^(m^  j|  ]^ .  £,p  ^{^^^  ^|.  goever  he  doth  in  disaffiimanoe 

STJbol '(a?   ^^  ^^®  ^®  8^^  *^^^^  ^*-     [10  Co.  «.  2  Co.  56.] 

(a)  5  CnuM  Dig.  133,  2d  edit  Co.  Lit  46  a. 

[    397    ]  ■» 

(  C   516    )  MOTERTON  f .  JOLLIN. 

^      '•  -''  S.  a  1  Vent  271.  2  Ler.  142.  8  Keb.  477, 4M. 

ni^A TkMor  ^^®^^^  covenants  with  the  lessor,  that  he  shall  cut  twenty  of 
•hau  eot  20  of  ^^^  ^^^  trees  growing  upon  the  land  demised  at  any  time 
the  best  trees  on  during  the  term,  and  afterwards  the  lessee  cuts  five  trees; 
^  ^ ^^-^  "^^  ^^  action  of  covenant  being  brought,  he  pleads  that 
a  breach  for  the  ^®  ^^^  thosc  five  trees  for  house-bote:  and  the  plaintifiP  de- 
lessee  to  cut  any  murred. 

b^te  fV^^^"*^       ^^  ^*  ^^^  ^^  *>y  ^^  Court,  that  he  had  broken  his  co- 

^  ^'^  venant,  although  the  trees  were  taken  for  house-bote ;  for  it 

was  his  own  fault  that  he  would  make  such  a  bargain;  and 

Hoii.  174.  the  lessor  being  to  make  his  election,  he  had  hindered  him 
of  it  by  cutting  these  five  trees ;  for,  for  all  that  appears,  these 
were  the  best.  Yelv.  76.  But  however,  destroying  his  dec- 
tion,  he  had  broke  his  covenant ;  for  those  should  be  said  the 
best  which  the  plaintiff  would  esteem  so;  like  to  the  case  of 

Hob.  60.  Cro.    Optimum  animal  in  an  heriot,  the  lord  may  take  which  he 

Eii..32.       vm. 

5  Co.  25.  And  Sir  Thomas  Palmer* s  case  l)eing  cited  per  Saunders 

pro  def,  Hate  said  this  difiered  fi*om  that;  for  this  was  to 
take  twenty  of  the  best  trees,  as  he  should  elect  within  eleven 
years.    Juff  pro  gtier\ 

(a)  *' At  least  wiihont  a  request  to  the     Lev.  142.  Com.  Dig.  Grant,  F.  Rack- 
grantee  to  malce  his  election."    S,  C.  2      ham  y.  Jesup,  3  Wilson,  336. 


(C.  516  b.)  Smb.  S.  C.  Bmgly  ▼.  Warecp,  3  Keb.  480. 

Goods  seized  If  the  sherifi*  take  the  goods  of  a  bankrupt  in  executioni 
donl^  ?^I  though  it  be  before  the  commission  taken  out;  yet  it  seems 
ruptey,  andbe-  ^^^  ^^^  Commissioners  may  sell  them,  if  it  be  executed  after 
fore  oommisnon  the  party  became  a  bankrupt.    [Cro*  Car.  148.]  (a). 

issued,  pass  to 

the  assignees.  ^^j  j,^  j^  Banlmipt,  D.  20.  Tho-      Cooper  v.  OiiUy,   1  Bmr.  20.  SmiA  ?. 

mat  T.  Duanga,  2  Bam.  &  AM.  586.     JfUiist,  1  Term  Rep.  479. 


(  C,617.  )  The  King  v.  Paksoks. 

S.  C.  3  Keb.  485,  505. 

Error  to  reverse  a  judgment  upon  an  indictment. 

Parsons  was  indicted  for  seditious  words  uttered  by  him 
in  a  sermon ;  and  the  question  was,  whether  or  n6  justices  of 
oyer  and  terminer  may  try  the  party  the  same  day  that  the 
indictment  is  found.  Vide  Style,  S8,  diat  they  cannot.  Cro. 
Car.  448.  Curia  advisor evuU.  [S.  C.  post,  f.  406.] 
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The  King  c;.  Lestranoe.  (  C*  518.  ) 

&C.S  Keb.  486. 

Error  to  reverse  a  judgment  given  in  the  King's  Bench  in  Forgery  of  a 
Ireland.  recogmMceii 

Lestrange  was  indicted  upon  the  statute  of  1 1  Eliz.  in  Ire^  ^Ehn.  cri4» 
land  (which  is  the  same  verbatim  as  our  statute  of  6  Elis.)  onieu  it  hare 
for  forging  a  recognizance.    And  it  was  held  per  Cur\  ac-  the  aed  of  th« 
cording  to  3  Inst.  171,  that  unless  it  be  a  recognizance  in  the  *^'"*"' 
nature  of  a  statute-staple,  it  is  not  within  the  statute,  because 
they  have  not  the  seal  of  the  conusor  to  them;  and  besides, 
there  was  no  capiatur  nor  commUHtur  entered  upon  the  roll; 
and  for  these  errors  judgment  was  reversed :  but  the  Court 
made  him  give  bail  to  appear  to  a  new  indictment  in  Ireland, 
for  this  was  an  offence  punishable  at  common  law.  2  Stnu  1144. 

LeNTHALL  v.  liENTHALL.  (  C*  519*  ) 

.     &  C.  2  Lev.  109,  132.    3  Keb.  487. 

The  defendant  was  marshal  of  the  King's  Bench,  successor   Apritoneriii 
to  Sir  Jo.  Lenthall ;  a  prisoner,  in  execution  at  Ae  suit  of  *•  ^2^****^ 
the  plaintiff  in  Sir  Jo.  Lenthall's  time,  was  by  him  voluntarily  loni^rft^vo-  * 
peitnitted  to  escape,  and  after  the  priaoner  rM^em/  to  the  pn-  luntary  eteape» 
son,  and  escaped  in  the  time  of  the  defendant;  and  the  ques-  !^^^^^**^*^ 
tion  was,  whether  he  was  in  execution  for  the  plaintiff  in  the  oesnorof  anew 
defendant's  time,  so  that  he  iRight  have  this  action  ?  And  held  maxthai:  the 
.diat  he  might;  for  the  plaintiff  has  an  interest  in  the  body  of  ''^^^^f?^ 
the  prisoner  as  a  pledge  for  his  debt;  and  it  shall  not  be  in  ^^^  mgoii/ 
the  power  of  a  gaoler  to  defeat  him  of  it ;  for  perhaps  he  mav  e^ape. 
not  be  responsible  to  jrive  the  party  satisfiEiction.     [1  Roll. 
9Q&.  Hob.  2QS.]    Jw  pro  quer'.    The  party  may  have  ei- 
ther a  See  fa'  or  a  Ca'  sa*  (a). 

(a)  See  James  v.  Pekee,  2  Ler.  132.      435 ;  and  lee  Ba9$$i  ▼.  Salttrf  mits,  p. 
BnUer'tNi.  Pri.69.  OrtpU  y.  Sauthers,      213. 
6  Mod.  183.  Cnmptcm  ▼.  Ward,  1  Stra. 

Cartrioht  V.  PiNGREE.— fltV.  26  &  27.  Pot.  184.         (  C.520.  ) 

S.ai  Vent  272.  3  Keb.  46$,  4S8. 

The  defendant  was  lessee  for  life  of  the  dean  and  diapter  of  LeaeeAv  yean 
Lincoln,  and  he  leases  to  the  plaintiff  for  twenty-one  years,  *^sd>  to  ^ 
if  he  should  live  so  long ;  the  plaintiff  assigns  the  said  term  ^'^^Siout  ' 
to  the  defendant,  rendering  lOL  per  wmum;  and  then  the  deed:  theroMr- 
defendant  surrendered  his  interest  to  the  dean  and  chapter*  "^^^^  ^  ^  *^ 
The  question  was,  whether  an  ac*tion  of  debt  would  lie  upon  [       399    j 
this  contract  for  the  rent,  by  reason  the  plaintiff  had  assign-  "^"^  ^TI^lMa 
ed  his  whole  term  to  the  defendant,  who  had  a  reversion  fox  ^  ad^of 
life  in  him,  and  so  the  term  was  extinct ;  and  here  was  no  deed  debt;  but  not  by 
in  the  case?  dlttrew. 

And  it  was  held  ner  Curiam,  that  the  action  well  lay  upon 
the  contract ;  as  where  a  lessee  for  years  assigns  his  whole 
tehn  to  a  stranger,  reserving  a  rent ;  this  is  good  by  way  of 
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contract ;  though  he  hath  no  reversioii  in  him^  and  so  cannot 
distrain  for  it.  2  Cro.  4S7.  45  Ed.  S,  8.  And  it  shall  still 
be  of  the  nature  of  a  rent;  as  if  part  of  the  land  be  evicted, 
it  shall  be  apportioned,  &c.  and  it  is  not  Uke  a  contract  to 
>ay  money  at  several  days>  where  an  action  of  debt  will  not 
le  before  the  last  day,  but  here  it  will  as  it  becomes  due. 
Jud*pro  gwr'  (a). 

(a)  See  Smith  v.  MopUhack,  1  Term      Taunt  693.  Fl^  v.  LangfM,  Mft,  p 
Rep.  441.    PanMnter  Y.    Webber,    8      218,  and  the  authorities  there 


£ 


(  C.521:  )  QARKESDAIiK  9.  DOWDESWELL. 

Continued  from  p.  395. 

Land  of  the  Now  /&icA  argued  this  case  for  the  younger  brother;  and 
""^F^iSTh  ^^.^^''^^  ^  ^^  ^*^®  ^^®  question  is  no  more  but  whether  the 
b  granted  to  A.  ^^^^  ^  *^^  ^^^^  ^^  *^  ^^'^  ^X  ^*y  ^^  descent,  or  by  way  of 
and  his  heirs  for  purchase  ? .  And  he  held,  that  he  must  take  by  way  of  descent ; 
^ee  iives:  on  for  if  he  takes  by  way  of  purchase,  it  must  be  either  by  way 
his  younger  wn  of  remainder,  and  that  cannot  be,  for  then  the  father  could 
•hall  have  it'     not  dispose  of  it,  which  it  is  very  clear  he  may  do;  or  Sdly, 

it  must  be  by  way  of  designation  of  a  person  by  way  of  oc- 
Cro.  Eiis.'90i.  cupancy,  and  that  he  cannot  do ;  for  then  an  executor  would 
Moor,  1664.  take,  for  that  is  a  good  name  of  designation;  and  that  is  held 
4niet  p.  395.     in  Yelv.  9,  Salter's  case,  that  if  a  rent  be  granted  to  A.  his 

executors,  &c.  during  the  life  of  B.  the  executor  shall  not 
have  it;  and  formerly  such  an  estate  hath  been  held  for  a  fee 
simple ;  as  Bracton,  27.  Dy.  253 ;  and  in  Seymors  case,  10  G). 
it  is  called  an  estate  of  freehold  descendible ;  and  though  the 
.  heir  in  this  case  shaU  not  have  his  age,  nor  be  charged  with 
debts,  yet  it  doth  not  follow  but  that  he  is  in  by  descent;  for 
so  in  Shelley's  case,  the  uncle  shaU  not  have  bis  age,,  nor 
shall  his  descent  take  away  an  entry;  and  yet  it  is  there  held 
that  he  was  in  by  descent. 

Saunders  pro  def  said,  that  there  be  many  books  that  say 

the  heir  ''  shall  have  it,*'  and  others  that  '^  it  shall  come  to 

him/*  butnonfs  that  it  shall  descend  to  him,  but  Seymor^s  case; 

and  he  cited  2  Roll.  151.  Dy.  328.  Cro.  Eliz.  804.  I  Bulst. 

137. 

The  CoMxt  i|iclined.lbr  the  younger  son.    Ei  adfoumatur. 

f  ^400  1     ^EiposieaSerjeaaiMt^^nardaTgaedprodef*,  (the  elder 

brother)  and  cited  Plo.  28.  6  Ed.  4, 8.  2  Ed.  8, 12.  9  Ed.  8, 

J^.  35  £d.:8, 22.  17  Ed.  3, 48.,  1  Co.  CkudleigKs  case ;  sed 

fiient  ffdens  Judgment  fint  done  pro  quer.  le  puisne  Jitz^  per 

tat.  Car*  {tt),  • 

. 

(a)  Ace.  Ckmenii  y,  Seudamore,  S      i  Fox  and  Snuth's  Irish  Term  Rep.  p. 
td.  Kaym.  103S.  2  Vem:  226.  Bac.  A1^     '3,  4. 
B^ugh  EjnglUh ;  and  p^timg  ▼.  Ugia, 
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Roe  p.  Williamson NiL  26  &  0&  ilo^.  719.  (  C.  523.  ) 

S.a%  Lev.  140.  3  Keb.  490. 

A  LESSEE  for  three  years  demises  to  B.  for  five  years,  who  Thedemiielald 
brings  an  ejectment^  and  declares  against  the  first  lessor  fot  *?  *«  ff^'"*' . 
five  years ;  and  upon  the  evidence  it  appeared,  that  he  had  n^'l^  exceed 
light  but  for  three  years,  because  A.  that  leased  to  him  had  the  tenn  wUdi 
no  more;  and  the  Court  were  of  opinion,  that  the  plaintiff  *^*^J|**^^|** 
could  have  no  judgment.  Lat.  93.  potMMet  (a). 

{a)  Scdvid,  ami.  BuUer'i  Ni.  Pri.  106.   Doe  ▼.  Porter,  3  Term  Rep.  13. 


HuTCHEsoN  V.  Thomas. — ilftc.  S6.  Rot  591. 


(  C.  523. ) 


S.  C.2  Lev.  141.  3  Keb.  426,  491. 

In  an  action  of  debt  tarn  quam  upon  a  penal  statute,  the  de-   in  a  penal  ac- 
fendant  pleaded,  that  there  was  another  depending  for  the  ^^'j^^^^ 
same  thing ;  and  because  he  did  not  say,  that  the  other  was  ^^^^aJwSlt 
depending  before  this  was  brought,  it  was  held  to  be  no  plea;  it  was  pending 
for  perhaps  after  this  was  brought,  the  same  term  the  defend-  '»«ft»«  ^^  "«" 
ant  might  procure  some  fraud  covenously  to  prosecute  ano-  SI^^J^J^* 
ther(a).  ^ 

(a)  Better  reported  in  Lerini.    See      Bwr.  1423.  S.  C.  1  W.  Black.  437.  14 
thoJaOuom  ▼.  OUUng,  2  Stra.   1169.      Vincr,  414-5. 
BnlL  Ni.  PrL  197.    Combe  ▼.  Pitt,  3 


Mayor  and  Commonalty  of  London  r.  Brx.  (  C.  524* ) 

S.  C  Maffor  4«.  if  London  t.  Chrrey,  2  Ley.  142.  3  Keb.  460,  491. 

An  action  was.  brought  bv  them  for  a  duty  called  shewage,  Demand  of  oyer 
and  they  declared  upon  the  grant  of  Ed.  the  4th,  by  letters  ^  no  plea,  and 
patent ;  the  defendant  demanded  oyer  of  the  letters  patent,  *J[[^^'S,2^ 
and  the  plaintiffs  in  their  replication  demurred,  quia  ptaci-  ^^ja  piaeittm 
turn  prasdiclum  minus  suficiens,  &c.  and  it  was  held  by  the  pnedief  mme 
Court,  that  the  replication  was  nought,  for  he  says,  pktcihtni  ^2*J|2J  JS 
presdictum  est  minus,  &c.  and  there  was  ho  plea  pleaded;  for  u,d  a  repleads 
the  demanding  of  oyer  is  no  plea,  and  therefore  a  repleader  awarded, 
was  awarded  (a);  and  it  was  neld,  that  after  an  imparlance,  '^  ^^iiAir 
oyer  cannot  be  demanded  (i).  *  ^^ 


(a)  Jndgineiit  for  the  defendant  and 
no  repleader,  according  td  Levinv.  Ac- 
eording  to  3  Keb.  491,  the  plauitiA 
fhould  pray  "Judgment,  if  he  shall  have 
oyer,  which  had  been  a  tine  imditu  rr- 
epondeat  outter:  and  a  repleader  waa 
awarded  giving  oyer"  In  an  Anonym 
moiu  -case,  3  Salk.  119,  the  demand  is 
•aid  to  be  "a  kind  of  plee."  In  Bac. 
Ab.  4voL  p.  114,  5th  edit.  Pleas  and 
Pleading  (I),  the  principal  case  is  errone- 
only  dted  to  shew  that  there  can  be  no 
dcmBfrer  fo  a  demand  of  oyers  where- 
as the  plainti  A  may  demur  or  coonler- 
flead  to  hfJLoi^mwiae  t.  TUeilewtrtK 
f  Ld.  Ray.  970.  1  Sannd.  9  ft.  note  (1).] 


according  as  the  objection  to  the  de- 
mand appears  on  the  reeordr  or  depends 
on  extrinsic  inatter.  Sesi  Stephen  on  the 
Princip.  of  Pleading,  p*  <^4.  Note:  Oyer 
of  letters  patent  is  not  granted  at  tfab 
day.  it  V.  Ameryf  1  Term  tLep.  UO,  • 
(6)  i.  e.  where  the  imparlance  is  |p 
another  term,  and  not  to  another  day  In 
the  same  term,  it  ▼.  Amery,  1  Term 
Rep.  149.  3Saand.2,note(9}.  TIdd's 
Prac  cK  ziii.  And  see  3  Lev.  197* 
3  Show.  310.  6  Mod.  233.  13  Mod.  90. 
3  Ld.  Ray.  970,  and  the  precedents  of 
oyer  after  fasiparianea  in  the  K.  B.  I 
A«mL3,139.   Con.  Dig.  Pleader,  P. 
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(C.jSflff..)  Embrton's  Casb. 

S.  C  ml€i  p.  389,  and  8W  IL  F*ner*i  case,  pott,  p.  522: 

A  HABEAS  CORPUS  being  awarded  to  Sir  Rob.  Viner,  Lord 
Mayor  of  London,  for  hia  daughter  in  law,  the  wife  of  Emer- 
ton^upon  the  pluries  he  returned,  she  was  not  in  his  custody 
at  the  coming  of  the  first  writ,  nee  unquampostea;  and  upon 
affidavit  it  appearing  to  the  Court,  that  she  had  been  in  his ' 
family  after  he  had  been  served  with  the  first  wirit,  the  Conxti 
granted  a  rule  to  be  served  upon  him,  that  he  should  attend 
the  Court,  and  give  an  account  what  was  become  of  her. 
'■^^JJJJ^^  And  HalCy  Ch.  Just.  *said,  that  an  officer  was  indictable  for 
^diHab.  Corp.   making  a  iBilse  return  to  an  Habeas  corpus. 

Pott,  p.  522. 

(0.526.)  The  Mayor  AND  Commonalty  OF  LoNDpN «?.  B. 

^.  C,  City  qf  London  ▼.  Decosta,  3  Keb.  491. 

Two  actions  AcTiON  for  shewage;  they  brought  two  actions  against  the 
brought  at  Ae  defendant  at  the  same  time ;  in  one  they  prescribed  for  two- 
the  nme^thiog,  pcuce  an  hundred  to  be  ^aid  per  alienigenas,  and  in  the  odier 
maybe  pleaded  the  prescription  was  laid  for  the  payment  of  the  said  duty 
'"^^'^T^Mld  ^^^  P^  indigenas  quam  alienigenas;  and  the  defendant  aver- 
both  shau  be  ^^>  ^^^  ^^^^  were  for  the  same  duty,  and  so  pleaded  one  in 
•bated.  abatement  to  the  other  mutually ;  and  so  they  were  both  abat« 

•teti^™^^     ed(a). 

^x^^J^^  And  it  was  ^A  per  Hale,  that  if  the  prescription  be  bud 
i^ymentof  a  for  the  payment  jt>6r  cUienigenas,  if  the  evidence  prove  apre- 
duty  par  aiiend"  gcriptiou  tom  pTo  ifutigems  quom  aliemgems.  this  well  main- 

genat,  u  lup-       A»xi-«/f\ 
ported  by  proof  t*"^  t^C  ISSUe  (A), 
of  apreacriptioii 

tarn  pro  indige-  (a)  Ace  Pie  y.  Cook,  Hob.  128.  Moor,  Suthwood  ▼.  Bond,  Cra  BL  722.  BaU- 
nit  quam  aUeni-  864.  Combe  v.  Pitt,  3  Burr.  1 434.  Com,  iffi  of  Tewktbury  v.  BrickaeU,  1  'Tanvt 
genit,  PerBakf  IMg.  Abatement,  H.  24.  142.      JFett  v,  Andrew^    1  Bam.  ft 

C,  J.  (6)  That  proof  of  a  more  ample  right     CreMW.  84. 

than  that  daimed,  b  no  vananoe,   see 

(  C.  527. )        Skelington  «?.  Norton. — Trtn.  25  Car.  2.  Mot.  4. 

y.  C,  2  Lev.  142.  3  Keb.  422,  460,  494,  539. 

nds,nag^,  p.     Upon  a  special  verdict  the  case  was,  that  there  were  two  vills 

in  one  parish,  which  had  usedseverally  to  maintain  their  poor ; 
and  now  there  being  overseers  made  of  the  whole  parishj 
they  were  rated  together;  and  the  first  question  was,  whe- 
tlier  or  no  they,  having  been  used  time  out  of  mind  to  pay  se- 

Cxo.  Car..93,     verally,  might  by  the  statute  o{ A&  Eliz.  be  rated  together? 

995-  And  per  Hale,  Ch.  Just.,  unle^  there  be  a  chapel  in  the  vill 

[  *  402  J  where  the  parish  church  ^^  doth  not  stand,  it  is  not  sufficioit 
What  w  •  re-    ^  make  it  a  reputed  parish  within  the  statute  of  4S  EDz.  [2 

pated|>ari8h        t>   «   ^q.. -.         '^  V  .  ^ 

within  43  Eliz.    ^01L4W.}  ,      .  ,.    ,     . 

2.  2  Saik.  487.  The  sccoud  question  was,  whether  or  no  this  Deii^  a  great 
s^^97ft'  P^sl^  *^^  ^^^  he  rated  distinctly  by  the  vills;  according  to 
Dairiutt.  c.  73  ^^^  provision  made  14  Car.^,  IS,  or  whether  this^.l^eiiig  none 
§11.  *  of  the  counties  there  named,  shall  not  be  within  the  benefit 
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ofdifttclaufiet  JSfolr,  Ch.  Just.: — ^By  the  wards  it  seems  to  be 
intended  far  all  caunties  in  England^  because  the  words  arey 
**  or  other  counties ;  '*  but  Sir  C  Hopki$u  cited  the  judgment  Pott,  p.  413. 
in  the  Cananon  Pleas  in  the  case  of  fFiUon  and  Bmmer,  be<» 
tween  Chipping  Campden  and  Broad  Campden  in  Glouces* 
ter,  where  die  Judges  held,  that  the  act  of  14  Car.  2  extend* 
ed  to  no  counties  but  those  named,  wherupon  the  Judges  de- 
sired to  see  that  record.  Sed  semble  a  may  q*  ceat  point  tw 
fitit  in  queition  la,  a*  nefuii^rave  q*  le  parish  de  Campden 
fuit  vn  grand pariik.    Et  adjoumaiur.  [Post,  p.  4 IS.] 

Drue  v.  Baylie.  .  /  q^  523^  ) 

S.  C  oate,  p.  392. 

The  case  was  this ;  an  administrator,  possessed  5f  a  term  left   An  admliUitn- 
by  the  intestate,  demises  it  for  part  of  his  time,  rendering  a  ^  m^«8  an 
safit  to  him,  his  executors,  administrators  and  assigns ;  and  ^e^hitnute'i 
there  is  a  corenant  to  pay  the  rent,  and  a  bond  to  perform  term  rendering 
covenants;  the  administrator  dies,  and  makes  his  executor,  '^Bt  to  himself 
thepkmtiff,  who  brings  his  action  upon  this  bond.  «d1S^^*fxt 

The  only  question  was,  whether  or  no  the  executor  of  the  ecutor,  and  not' 
administrator  had  right  to  this  rent;  for  it  was  admitted,  that  the  adminis- 
ttiis  being  a  covenant  for  the  payment  of  rent,  and  the  bond  ^^^^^^^ 
to  perform  the  covenants,  that  if  the  rent  is  gone,  so  are  the  theVent,  and 
covenant  and  the  bond  too.  sbaii  be  cbaige- 

And  it  was  argued  by  fFesipro  def\  that  this  was  a  rent-  JJJ^J"*,^  |^" 
serviee,  and  so  could  not  come  to  the  executor  of  the  ad-  nature  of  an  ez- 
ministrator,  but  would  wait  upon  the  reversion,  which  should  ecntor  de  mh 
go  to  the  administrator  de  bonis  nan  of  the  intestate;  and  the  ^^  ^"3/2^' 
plaintiff  here,  who  is  executor,  is  a  mere  stranger  to  the  re*  cannot  distrain 
version.  2  £d  4,  6,  11.  for  it 

2.  If  the  lessor  (lessee)  in  this  case  should  be  liable  to  this   ^°^e„'^f  ^, 
action,  then  he  should  be  doubly  charged;  for  the  adminis-  ^dTbond'ito 
trator  de  bonis  nan  would  sue  him  for  the  rent,  by  reason  he  perform  cove-  ^ 
hath  the  reversion.  ^b^^'^Ae  A^ 

S.  By  this  means  the  creditors  of  the  intestate  would  be  mii^Jtion^of^the 
defirauded,  for  this  executor  of  the  administrator  is  not  liable  rent.  Ow.  136. 
to  any  action,  and  such  an  executor  shall  have  no  exe*cution  [  *  403    ] 
jof  a  judgment  obtained  by  the  administrator  in.  right  of  the  P^*>  c.  6O0. 
intestate.  5  Co.  9.     Fide  Hutton,  79.  Lat.  S67. 

Serjeant  Stroud  pro  quer.  argued,  that  the  administrator 
de  bonis  nan  could  not  have  it,  because  he  comes  in  para- 
mount the  reservation;  and  that  is  the  reason  why  in  Clunks 
ease  in  10  Co.  where  tenant  for  life  reserves  a  rent  payable 
at  Michaelmas,  or  forty  days  'after,  and  dies  within  the  40 
days,  the  reveosioner  shall  not  have  this  rent,  because  he 
comes  in  paramount  the  reservatioQ ;  but  where  tenant  in  fee 
jnakes  such  a  lease,  his  heir  shall  have  it,  aa  it  is  there  held; 
and  soif  one  jointenant  makes  a  lease,  and  dies,  his  comr 
.pinion  shall  not  have  the  rent,  because  he  comes  in  para- 
mount the  reservation;  wd  so  if  the  lessee  for  life  makes  a 
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lease  for  yean,  reserving  rent,  and  surrenders,  the  rent  b 
.gone,  as  appears  1  Co.  96.  Dy.  187;  and  relied  upon  the 
case  of  Baron  and  Feme,  1  Inst.  46  b,  where  a  man,  possess-* 
ed  of  a  term  in  rieht  of  his  wife,  leases  reserving  rent,  and 
dies,  the  wife  shall  have  the  residue  of  the  term,  but  the  exe« 
cutor  shall  have  the  rent. 

H&le,  Ch.  Just. : — ^The  administrator  hath  a  double  capa* 
city  in  him  when  he  makes  this  lease;  one  in  his  own  right, 
and  the  other  in  right  of  the  intestate ;  and  though  he  hath 
this  term  wholly  in  right  of  the  intestate,  yet  when  he  makes 
this  lease,  he  hath  power  to  dispose  of  the  whole ;  and  by 
making  a  lease  of  part  he  doth  appropriate  that  to  himsdf, 
and  divides  it  from  the  rest,  and  hath  the  rent  in  his  own 
right;  and  if  he  brings  an  action  for  it,  it  must  be  brou^^t 
(l)  Jnte,  p.     in  the  Debet  and  detmet  (1),  as  where  he  sells  a  horse  and 

Skiaf5.^ffVin.  ''^^^  ^^^  ^^®  money;  and  so  having  the  rent  in  his  own  right, 
1%A.  1  Barn,  ft  the  administrator  de  bonis  nan  cannot  claim  it,  because  he 
Ores.  155.  comes  in  paramoimt;  as  if  an  administrator  obtains  a  judg- 
ment and  dies,  the  administrator  de  bonis  non  shall  not  have 
(S)  TdT.  33.  execution  of  it,  but  must  begin  again  (2)^  and  so  he  shall  ne- 
Cro.  Car.  459.  ver  have  an  action  of  debt  where  the  precedent  elcecutor  or 
t"c.T  *^  ^"'  administrator  hath  sold  an  horse  or  otner  thing. 

And  in  this  case,  when  the  executor  of  the  administrator 

recovers  the  rent,  he  shall  be  chargeable  with  it  as  ^sets  in 

the  nature  of  an.  executor  de  son  tort;  for  the  administrator 

having  power  to  dispose  of  the  term  which  he  had  in  right 

of  the  intestate,  this  rent,  which  is  reserved  to  him/  and  his 

executor,  is  a  continuing  interest  in  them  in  the  same  right» 

Adminbtrator       If  an  administrator  hath  taken,  a  nian  in  execution  and  dies, 

takes  a  man  in   i^ig  executor  cannot  disdiarge  this  man  out  of  execution, 

[    *404    ]  hut  the  administrator  (^e  bonis  non;  he,  being  taken  as  *  a 

tzecuUon  and     pledge  for  the' debt  of  me  intestate,  shall  go  as  the  intestate's 

ST'^^lfw.  ®^^*®  unadministered;  but  if  the  money  be  brought  into 

iiofi^(andnotthe  ^^^^  upon  the  judgment,  there  his  executor  hath  the  inter- 

eiecutor)  may    est.     If  an  executor  hath  a  man  in  execution,  and  he  escape, 

giadiarge  him.    the  action  against  ^he  sheriff*  must  be  brought  in  the  Detmet 

S  Mod.  898  300.  ^"'y  (^)>  ^^^  ^^  ^^  executor  makes  a  lease  rendering,  rent, 
1  SaL  306.'     '  the  action  must  be  brought  in  the  Debet  and  detinet.    And 

he  put  this  case ;  D.  makes  a  fraudulent  conveyance  to  B.  and 

then  leases  to  C.  rendering  rent;   the  question  was,  who 

should  have  the  rent?  for  D.  had  dismissed  himself  of  all  his 

right,  and  so  it  was  not  reason  that  he  should  have  it;  for 

though  the  conveyance  to  B.  was  nought  against  a  purchaser, 

Lateh,  967.       yet  it  was  good  against  him  that  made  it;  and  therefore  it 

Mr^t^B^^  was  the  opinion  in  a  case  between  JFoodroqff' «nd  Cooke,  that 

and  then  leaMt  B*  should  Have  it,  for  otherwise  the  lessee  would  pay  no  rent; 

10  c,  rendering  and  though  the  statute  doth  relieve  thelessee  agslnst  a  firand- 

Sm  «ke  mt     ^^^"^  conveyance,  yet  it  is  not  intended  that  he  shall  hold  it 

rent  firee* 

(•)  See  Cro.  EL  S9S.  Cro.  Jac.  546.      S.  C.  C^rth.  49.    Con.  Pig.  Ftoader,  9 
Boll  972.  Bmtk  <  Cmk,  1  Show.  67.      D.  1.     • 
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And  though  the  administrator  that  made  the  lease  might 
sue  in  the  Debet  and  detmet,  yet  the  rent  is  partly  incident 
to  the  reversion;  for  a  reversion  m  outer  droit  may  be  suffi- 
cient to  preserve  the  incidency  of  the  rent  in  your  own  right; 
and  so  in  case  of  a  parson  who  leases^  reserving  rent^  though 
he  hath  this  rent  in  his  own  right,  and  may  bring  an  action 
of  debt  in  the  Debet  for  it,  yet  it  is  a  rent-service,  and  so  is 
in  a  manner  incident  to  the  reversion  which  he  hath  in  outer 
droit;  for  he  may  distrain  for  it,  and  yet  it  shall  not  go  to  the 
successor  with  tne  reversion.    . 

And  so  in  the  case  of  baron  and  feme,  where  the  baron  Anu^  p.  393. 
makes  the  lease,  it  is  a  rent-service,  for  he  may  distrain  for 
it;  and  yet  when  he  dies,  it  shall  not  go  with  the  reversion, 
but  the  feme  shall  have  the  reversion,  and  the  executor  shall 
have  the  rent.     Bt  advisare  volunt;  but  all  inclined />ro  gtier\ 

Etpostea  judgment  fidt  done  pro  quer'  (6). 

(b)  This  ea«e  is  cited  in  Noel  ▼.  Robin-'  Antndel,  3  Boa.  &  PulL  7.   But  the  ca'w  ' 

9on,    1  Vera.  94;   and  see  Barker  v.  of  Catherwoodv.Chabaud,  lBaro.& Ores. 

Takoi,  1  Vera.  473.  Jnonymut,  Skin.  150.  S.  C.  2  Dow.  &  Ryl.  271,   seems 

143.    Norton  ▼.  Harvey,  1  Vent  259.  lo  favour  the  daim  of  the  administrator 

jfnan.  2  Vent.  362.    BeUe  v.  MUehell,  Sa  bonis  non,  &c.  and  see  ante,  p.  284. 
10  Mod.  315,    cited  in  Hosier  v.  Lord 


HoDGKiNs  t;.  Thornborow. — Pasch.  27.  Bot.  217.         r  Q^  g29.  ) 

S.  C.  1  Vent.  276.  2  Lev.  143.  PoUexf.  141.  3  Keb.  500,  505,  513,  541,  ^57. 

The  plaintiff  leases  for  fiflteen  years;  the  lessee  leases  part  PM/,p.  417,  in 
of  the  term  to  J.  S.,  ai>d  J.  S.  leases  to  the  plaintiff.     The  '^^arg. 
question  w^s,  whether  or  no  the  plaintiff's  rent  were  sus- 
pended?    ... 

*  And  Rawlins's  case,  4  Co.  52,  was  much  relied  upon  for  [    *406    ] 
the  suspension  of  the  whole  rent,  which  was  alleged  by  the 
counsel  to  be  the  very  same  with  this,  and  Bro.  Extinguish-  i6Ed.  3, 15.  • 
ment,  A&.  7  Co.  23.  2  Cro.  160.^  1  Roll.  938.  •  i  ^n»t.  148. 

HaU^C.  J: — Mawlins's  case  is  concerning  a  condition  which 
must  necessarily  be  suspended,  for  otherwise  the  breach  of 
it  would  defeat  the  lessor's  estate  contrary  to  his  intention. 

And  if  in  this  case  any  part  of  the  rent  be  suspended,  the 
whole  must  be  suspended;  for  there  can  be  no  apportion- 
ment in  this  case,  the  whole  reversion  being  in  the  first  les- 
see.    And  £ra/e  said,  he  had  ruled  it  upon  evidence  a  hun- 
dred times  upon  the  issue  nil  debet  or  noni  expulit,  that  if 
it  appeared,  that  the  plaintiff  entered  by  the  consent  of  the  Entry  of  lessor 
lessee,  that  this  wa3  no  such  entry  or  expulsion  as  would  |>y«>o>entof 
avoid  the  payment  of  the  rent;  and  though  many  books  seem  pension  of  rent 
to  intend  the  contrary,  yet  this  hath  of  late  been  the  constant  Post,  417(a). 
course;  and  the  contrary  would  he  very  inconvenient,  for 
•  •   •  •  • 

(a)  What  shall  amount  to  an  eviction.  Smith  ▼.  Raleigh,  3  Camp.  513-4,  and 

tee  Hob.  386.  1  Ld.  Raym.  370.  Willes,  note  (2),  to  Salmon  ▼.  Smith,  1  Saund. 

129.  BqIL  NL  Pri.  165.   Hunt  ▼.  Cope,  204. 
Cowp.  242.  Bumr^Fhelpf,  1  Stark.  94. 
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then  the  lessor  could  not  take  a  backside  nor  a  pigs-oonrt, 
nor  any  conveniency  from  his  lessee  without  suspending  hia 
rent.    Adjoumatur, 

And  it  was  said  by  Saunders^  that  this  is  not  like  the  case 
Poit,  p.  41S-8.  of  a  seigniory  or  a  rent  charge  for  life,  there  the  party  hadi 

no  remedy  but  by  assise  or  distress;  but  here  the  action  is 
brought  upon  the  contract  between  the  parties.  And  the 
^  '  Court  inclmed,  that  the  action  would  lie ;  and  they  denied 
the  third  resolution  in  Rawlins^s  case.  [Continued  Past,  p. 
413-7.] 


(  C.  530. ) 


Hartwell  v.  Keck. — Pasch.  27.  BoL  468. 


Whether  a  con- 
tingent renudn- 
der  u  destroyed 
by  the  descent 
of  the  inherit- 
ance upon  the 
tenant  of  the 
particular 
estate? 


S,  C.  Sarpool  ▼.  Kent,  1  Vent  806.    T.  Jon.  76.    PoUeifl  199.   8  Kebw  500,  575» 

781,  820. 

A  WRIT  of  error  to  reverse  a  judgment  in  Ireland. 

A  feoffment  was  made  to  the  use  of  Robert  the  father 
for  life,  the  remainder  to  the  use  of  William  the  son  for  life, 
the  remainder  to  the  first,  second,  and  third  son  of  William  in 
tail  successive ^  the  reminder  to  the  right  heirs  of  Robert; 
then  Robert  the  father  dies,  and  the  reversion  in  fee  de- 
scends upon  William  the  son  before  he  had  any  issue,  and 
afterwards  he  had  a  son.  The  question  was,  whether  or  no 
the  descent  of  this  reversion  in  fee,  descending  upon  Wil- 
liam, the  remainder-man  for  life,  had  so  merged  his  estate 
as  to  destroy  the  contingent  remainders? 

And  it  was  argued  by  Appleton  that  it  had  not,  but  that 
when  the  remainder-men  were  bom,  the  estate  should  open, 
and  let  in  the  contingent  remainders;  and  he  said,  it  was 
r  ♦406  ]  •like  Letvis  Bowls's  case,  11  Co.  79.  I  Co.  101,  where  the 
estate,  though  it  be  closed  and  shut,  yet,  when  the  con- 
tingent remainder  happens,  it  shall  open  and  take  in  the  conr 
tingent  remainder. 

PoUexfenpro  def*  said,  if  the  particular  estate  be  destroy- 
ed before  the  remainder  come  in  esse,  the  remainder  is  gone. 
1  Inst.  298.  Cro.  Eliz.  630.  Cro.  Car.  102.  Piggot^f.  Smith, 
1  Co.  66.  Moor,  874.  Penny's  case. 

Hale  incUned  to  think  the  remainder  was  destroyed*  Sed 
adjoumatur{a). 


(a)  This  case  was  never  adjudged ; 
but  for  default  in  the  writ  of  error  the 
Court  could  not  proceed  to  judgment, 
but  inclined  to  afSbrm  it.  S,  C.  PoUexil 
206,  578.  See  Wood  v,  IngertoU,  Cro. 
Jac  260.  PUtnkei  v.  Holmes,  1  Lev.  11. 
,T.  Ray.  28.  Forieecue  v.  Abbot,  2  Ley. 
202.  T.  Jon.  79.  S.  C.  pott,  p.  452, 481. 
Dmneombe  v.  Duncowtbe,  3  Lev.  437. 
Harrittm  v.  Beltey,  T.  Ray.  413.  1 
Vent  345.   iST.  C.  |Wf«,  p.  484.    Boothb^ 


▼.  Verwm,  QMod^U?.  Hooker  y.  Hcek- 
er,  R.  T.  Hardw.  13.  Doe  ▼.  Seudamere, 
2  Bos.  &  PulL  289.  Doe  ▼•  Jo"^*  1 
Bam.  &  Cress.  241;  and  see  the  point 
discussed  in  Feame's  Cont  Rem.  p. 
341,  &c  7th  edit.  Preston  on  Meiger, 
p.  488,  493.  Serjt  WiUms.  note  to  Ptare- 
Joy  V.  Rogert,  2  Saund.  382,  tf,  ft,  e.  2 
Cruise  Dig.  356-7-3, 2d  edit  Utty«<^ 
Lit  28  a.  n,  8. 
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The  King  v.  Parsons.  •  (  C.  631. ) 

Continued  from  p.  397.  ^ 

It  was  now  moved  again  in  the  behalf  of  Parsons,  that  it  did    it  is  not  neces- 
not  appear  by  the  indictment  that  the  prosecution  was  with-  »ary  to  aUege  in 
in  six  months,  as  it  ought  to  be  by  the  statute  of  13  Car.  2, 1,  ^^^l  p,^. 
(for  the  indictment  was  upon  the  statute).     But  it  was  an-  cution  wu  com- 
swered  by  the  Court,  that  the  king  need  not  allege  it ;  but  menced  within 
it  must  come  on  the  other  side  to  plead  it,  if  it  were  after  J^^t^™!**^ 
the  six  months.     And  by  Twisden : — It  might  have  been  2  East,  333-6. 
given  in  evidence,  being  a  proviso  in  the  same  statute ;  but 
a  proviso  in  another  statute  must  be  pleaded. 

Note,  th^t  the  words  which  he  used  were  to  this  effect: 
**  A  king,  when  he  hath  been  turned  out  of  his  kingdom  by  2  Roll.  78. 
his  subjects,  and  then  by  the  great  providence  of  God  is  re- 
stored again,  first  comes  peaceably  and  settles  his  militia, 
and  grows  strong,  and  then  turns  an  absolute  tyrant,  even 
80  the  devil  at  first  pulls  men  gently  by  the  elbow,  then  turns- 
to  be  a  tyrant  over  them." 

And  it  was  resolved  in  this  case,  that  Justices  of  oyer  and  Justices  of  oyer 
terminer  may  try  a  man  the  same  day  that  he  is  indicted ;  but  *°^  *^o"^e 
justices  of  peace  cannot,  though  they  have  a  kind  of  commis-  ^^ofthe**in-^ 
sion  of  oyer  and  terminer  (a).  And  Hale  said,  that  justices  dictment:  oHter, 
of  gaol  deUvery  and  of  this  Court,  do  award  a  jury,  ideo  ve-  of  justices  of  the 
nit  indejureUaf  &c.;  but  Justices  of  oyer  and  terminer  must  style,  28,  amL 
award  a  precept  (A)»  1  Roll.  798. 

Another  objection  was,  that  it  was  anno  regis,  but  not  ^  Roll.  625. 
anno  regni  regis;  but  that  was  held  good, because  anno  regis  ^^  *'*^»  ***• 
shall  be  intended  the  year  that  the  king  is  king.  *^^  re^T 

(a)   4  Inst.   164.    2  Hale,   H.  P.  a         (6)  2  Hale,  H.  P.O.  260-1,  410.     2 
S8-0,  261.    See  60  Geo.  8,  c.  4.  Hawk.  P.  C.  c  41,  f  1. 

-^ [     407    ] 

Barnish  v.  Killick.  (  C.  532i  ) 

S.  C.  Burage  ▼.  Killing,  3  Keb.  507.  1  VeDt.  272. 

Trespass  for  fishing  in  his  several  piscary,  et  quod  pisces  Trespass  fiv 
stios  cepit,  and  doth  not  say  of  what  kind,  or  how  many,  ^ij'*?^®^^^?" 
And  Male  seemed  to  incline  that  it  was  naught;  for  if  a  outstatii^tiie" 
man  should  declare  in  trespass  for  taking  averia  sua,  or  put-  kind  or  number: 
los  suos,  he  said  it  would  not  be  good  according  to  Plater*s  y«^*»  whether 
case,  6 Co.  34.  [Cro.  Car.  554.]  Sed  adjoumatur.  Sed  vide  \^tZ29f Ante 
ante,  Case  61,  contra.  c.  140,  p.  121.' 

Webb  v.  Batcheler."  /  Q^  533^  \ 

Contiiiued  from  p.  396. 

It  was  now  urged  by  Holt,  that  though  the  defendant  did 
do  this  as  an  officer  to  a  justice  of  peace,  he  is  not  excusa- 
ble ;  as  Cro.  Car.  394.  32  Ass.  64. 

But  it  was  objected  by  Stroud,  that  there  the  officer  of 

bb2 
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11  Co.  44.         one  parish  enters  into  another  parish  where  he  had  no  autho- 
rity to  serve  a  warrant. 

And  Hale  said^  it  would  be  too  hard  if  an  officer  should 
be  bound  to  examine  the  regularity  of  the  proceedings  of  a 
2  RoU.  560.       justice  of  peace,  for  antiently  justices  of  the  peace  granted 
Bro.  Faux         out  no  warrants  but  after  indictments  found ;  but  now  they 
Imprison.  8.      ^^  upon  complaint  made  to  them  upon  oath  (a),  and  yet  the 
constable  cannot  examine  whether  oath  was  made  or  not. 
AnSiper  tot  am  Curiam  ^  judgment  was  given  for  the  defend- 
ant.   [5.  C.  post,  457,  488.] 

(a)  2  Hid.  P.  C.  108.  4  Black.  Com.  290. 


(C.534.) 


Semb.  5.  C.  CorpcraHon  ofHadley  ▼,  GayUf  3  Keb.  509. 


An  attorney  of  An  attorney  of  this  Court  being  chosen  to  be  of  the  com- 
fi '  ^'f*^*^"f *  ^^  ^^^  council  in  a  corporation,  and  refusing,  was  fined. 
ing^to  8e"e  m"  And  it  was  held  by  Hale,  that  upon  an  action  of  debt 
common-coun-  brought  for  the  fine,  he  might  pleaa  his  privilege;  for  if  he 
cU-man  in  a  ought  not  to  havc  been  chosen^  then  the  fine  was  never 
nrSffiSia     lawfully  set. 

Brev.  166,  174.  ^ 

4  Burr.  2109. 

f  C  fi^f{  ^  WiGSTON  V,  Garrett. 

>>  •  ^       A  C.  1  Vent  278.  T.  Ray.  239.  2  Lev.  149.  3  Keb.  366,  489,  510,  536,  572. 

See  margin,       BETWEEN  the  Lord  Leigh  and  the  Earl  of  Leicester  the 
post,  y.  411,      case  was,  that  Robert,  Earl  of  Leicester,  ^llBliz.  made  a 

conveyance  of  the  lands  in  question,  with  a  power  of  revoca- 
tion and  limitation  of  new  uses  by  any  writing  under  his 
[   *408    ]  hand  and  seal,  &c.  About  two  years  after  *he  covenants  (1) 
(1)  "By  writing  to  levy  a  fine  to  new  uses,  without  taking  notice  of  the  pow- 
'^•wi  "**^m"^®^  '•eserved  to  him  in  the  former  deed,  and  afterwards  levies 
1  Vent  278.      a  fine  accordingly.     The  question  was,  whether  or  no  by 
this  deed  of  covenants  and  fine  his  power  was  extinguished, 
or  whether  it  should  be  an  execution  of  his  power,  and  then 
the  fine  should  enure  to  the  uses  contained  in  the  deed  of 
covenants?     And  a  case  was  cited  hy  Finch,  (who  argued 
for  the  Earl  of  Leicester)  betw'een  Ingram  and  Parker  in  the 
Common  Pleas,  Mich.  6  Car.  Rot.  1942  (1442),  where  it 
was  held  by  three  Justices,  that  a  bargain  and  sale  not  inroU-r 
ed  and  a  fine  levied  thereupon,  was  no  execution,  but  an  ex- 
tUigiiishment  of  such  a  power;  and  he  said,  a  bargain  and 
sale  there  would  do  as  much  as  the  deed  of  covenants  here, 
which  is  to  direct  the  uses  of  the  fine ;  for  it  will  serve  for 
that  purpose,  though  it  be  not  inroUed. 
Uses  may  be  But  Hale,  C.  J.,  did  question  the  law  of  that  case:  and 

revoked  by  bar-  Twisdeu  said,  the  Judges  differed  in  opinion  about  it:  and 
wf^out^OTol-  flo'^  held,  that  such  uses  may  be  revoked,  and  new  uses  raised, 
ment  Semb,  without  making  a  legal  conveyance ;  for  the  new  estate  rises 
per  Hale,  C.J.    out  of  the  old  conveyance  by  virtue  of  the  power,  if  it  be 

pursued ;  and  therefore  he  conceived  the  inrolment  was  not 
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necessary  in  the  case  of  revoking  or  raising  new  uses  by  such 
a  power ;  and  he  said  he  remembered  a  case  between  So-  Cro.  Car.  336. 
gers  and  Canning,  where  such  a  power  was  reserved  to  make  ^  *'"*•  ^^^' 
leases  for  three  Uves ;  and  the  question  was,  whether  or  no  Power  to  lease 
it  was  necessary  to  make  Uvery ;  and  it  was  held,  that  it  was  ^®'  ^^^^^™*\^ 
better  to  do  it  without  livery,  for  perhaps  that  might  do  hurt ;  ^^uvery^^  '  • 
because  then  he  seems  not  to  rely  or  make  use  of  his  power:  i  Vent  291. 
and  he  said  this  covenant  to  levy  a  fine  would  not  do  it  of  w^^Vi^;   ^ 
itself  without  levying  the  fine,  because  it  is  relative  and  am-  405^      *  ^' 
bulatory  till  the  fine  is  levied ;  as  vf here  such  a  power  is  re- 
served to  be  done  by  will,  though  the  party  do  make  his  will^ 
yet  this  is  no  execution  till  the  death  of  the  party;   and  so  Hob.  303. 
if  he  had  covenanted  to  stand  seised  to  such  uses  upon  the 
payment  of  10^.  this  had  been  no  execution  till  the  payment 
of  the  10^.,  because  it  relates  to  that  time;  and  a  case  was 
cited  between  Spencer  and  ff^gley,  HH.  A,  D.  1654.  Rot. 
1794.  Sed  adjoumatur.    Post,  Case  643.  (p.  41 1.) 
.    And  Hale  said,  this  was  much  like  Scroope's  case,  10  Co. 
143. 

♦—  [     409    ] 

Hill  v.  Montague.— /ft7.  26  &  27.  Rot.  174.  (  C.  536. ) 

&  C.  2  Ley.  144.  3  Keb.  513-6. 

In  an  action  for  an  escape  the  sheriff*  pleaded  a  rescous.    Rescoiuua 
And  per  Tkvisden,  though  it  be  no  plea  for  an  escape  upon  fs^  plea  to  «» 
an  execution,  yet  upon  mean  process  it  hath  been  held  good,  e^^^n  mesne 

2  Cro.  419.  Moor,  pi.  1152.     Cur*  advisare  vtdt.  process. 
Afterwards  judgment  was  given  for  the  defendant  (a).  Vide  ^  RoU.457, 459. 

3  Bulstrod,  200.  Jon.  201 ,  cont.  ^  ^"-  *^^- 

(a)  Ace  Bull.  Ni.  Pri.  63.  Crompton     ton,  5  Burr.  2812.  R.  y.  Sheriff  qf  Mid- 
T.  Wordy  1  Stnu  429.    (TNeU  v.  Jfor-      dletex,  1  Bavn.  &  Aid.  190. 

Brown£*s  Case.  f  Q^  537^  \ 

S,  C.  Mercer  v.  Brown,  3  Keb.  514. 

Assumpsit  against  an  executor.    In  consideration  the  testa-   AtnmptU 
tor  was  indebted  to  him,  the  executor  promised  to  pay.    And  ^s^^^^  *»  «»«- 
resolved,  it  was  no  good  consideration  without  averment  of  mise'byhim^to' 
assets,  or  that  he  was  commencing  a  suit,  &c.  for  if  this  ac-  payinconsider- 
tion  should  lie,  it  would  charge  him  out  of  his  own  estate  (a).  ■^°'*  **'  **>® 

°  ^  -'    testator  was  in- 

debted, held 
(a)  Ante,  p.  125.  Post,  p.  434,  464.     form  of  declaring  when  the  plaintiff  re-  y^^f^ 

Such  a  promise  is  nudum  pactum  and  lies  on  some  acknowledgment  or  promise 

not  personally  binding,  Reech  v.  Kenne'  since  the  testator's  death.  Ranny.  Hughes, 

gal, '  1  Ves.  Senr.  126.    But  the  defend-  7  Term  Rep.  350  n.  1  Saund.  210,  note 

ant  is  chargeable  <u  executor  to  the  ex-  (1).   2  Saund.  137  b,  c,  note  (2).    See 

Cent  of  assets ',  and  this  b  the  common  Childs  y.  Monbu,  2  Brod.  &  Biog.  460, 
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(  C.  538.  )  'S^^-  ^'  ^'  ^  ▼•  ^^  4-  ^^%>  S  KLeb.  516. 

How  iaracon-  MEMORANDUM,  upon  the  Statute  of  13  Car.  2,  of  deer-stealing, 

viction  under  13  where  a  coDvictioR  was  had  before  a  justice  of  peace,  the 

SealingfLtT-'  Court  will  send  a  Certiorari  and  examine  the  regularity  of 

aminabie  in  B.   the  proceedings.     But  Hale  held,  they  could  not  send  such 

B«  process  out  of  this  Court;  but  if  they  saw  cause  they  would 

remand  the  parties,  if  they  came  by  Habeas  corpus;  or  if  it 

came  by  Certiorari^  and  the  conviction  was  fair,  they  would 

send  down  the  record ;  but  in  this  case,  the  purchase  being 

foul,  the  Court  ordered  that  proceedincrs  should  stay,  and 

they  would  take  time  to  consider  of  it  tiu  Michaelmas  Term. 


(  C.  539.  )  'S^^*  S.  a  R.  ▼.  CaretweU,  3  Keb.  51S. 

Whether  an  It  was  likewise  doubted,  whether  an  information  would  lie  is 

•'^B^Rfu'^on'  ^^  Court  fqr  selling  by  wrong  measures  $  because  the  convic- 

^e  Btatutefor  ^on  ^  Ordained  to  be  before  a  justice  ofneace,  and  the  pe- 

seUing  with  nalty  to  be  levied  by  him.     And  Hale,  C.  J.,  inclined  that  it 

wrong  mea-  could  not;  though  it  was  moved  by  Ftnch^  that  the  justices 

Cro.  Car.  465.  ^^  peace  are  to  determine  matters  concerning  forcible  entries 

11  Co.  63.  by  the  statute,  and  yet  this  Court  doth  often  award  execu- 
tion (a). 

(a)  The  statute  was  probably  1 6  Car.  1,  c  19.  See  Anon.  oKte,  p.  100,  and  wkU^ 
C.  509;  jMf#,  C.  604. 


[    410     ] 

/  r  KA.{\  \  Jennings  r,  Huhkins. 

(  ^'  ^*®*  /  S,CA  Vent  265.  2  Lev.  121.  3  Keb.  850,  871,  509. 

Triaiina wrong  AcTioN  for* saying  he  was  perjured  laid  in  Cornwall;  tfie 
^d«ib"^e^  defendaht  justified,  by  reason  he  made  an  cdSSdavit  before  J. 
Statute  of  jeo-  Vauffhan  in  Devonshire,  that  he  did  not  consent,  that  J.  S. 
fails.  should  be  lessor  in  ejectment,  &c. 

The  plaintiff  traversed  the  perjury. 
This  issue  was  tried  in  Commdl,  and  the  question  was, 
whether  or  no  this  was  a  mia-trial  aided  by  the  statute  of  jeo- 
fails; because  the  words  are,  so  as  the  cause  be  tried  by  a 
.    jury  of  the  proper  county  where  the  action  is  laid. 

And  it  was  held,  that  if  the  trial  be  in  a  wrong  county, 
where  the  issue  doth  not  arise,  it  is  not  aided;  because  the 
statute  intends  remedy  only,  if  the  venue  be  from  a  wrong 
place  in  the  proper  county:  but  Hale  said,  if  the  matter  con- 
tained in  the  affidavit  was  transacted  in  Cornwall,  Aen  it 
micht  be  tried  well  enough  there. 

But  afterwards,  as  I  heud,  a  new  venire  was  awarded  to 
try  the  matter  in  Devonshire  (a). 

(a)  But  see  Crafie  v.  BoUe,  1  Saund.  246,  and  note  (8),  ibid.  Ante,  C  48,  195. 
Pott,  Chamherlaim  v.  Amnoortht  p.  487. 
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(G.641.  ) 

Debt  upon  an  obligation  to  perform  an  award ;  the  plaintiff 
in  his  replication  had  ill  assigned  a  breach^  and  therefore 
prayed  leave  to  discontinue;  but  the  award  being  for  the  pay* 
ment  of  money,  the  Court  would  not  give  leave,  for  they  said 
he  might  have  his  action  of  debt  upon  the  award  (a).  F-  N.  B.  121. 

(a)  Fid.Jenkhuon  v.  AUUstm,  post,  p.  415,  which  seems  to  be  S.  C.    See  3  Keb. 
513,  556. 
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Sir  William  Bucknall's  Case.  (  C,  542.  ) 

Semb.  S.  C,  Bucknall  v.  Sehoeed,  3  Keb.  522,  and  Jnon.  1  Vent  274. 

Hb  had  brought  an  action  upon  a  bond  (with  a  special  con-   a  writ  of  exe- 
dition)  in  the  Common  Pleas ;  and  after  he  had  obtained  judg-  ^'f'^  ''^''  • 
inentthere,thedefendantbr;ughtawritof  error  in  the  liing%  iKdf„B.R. 
Bench,  and  there  judgment  was  affirmed,  and  he  took  out  must  shew  how 
an  execution  there ;  and  because  it  did  not  appear  in  the  ^e,!^"*|^™* 
writ,  how  the  cause  come  thither,  but  ran  generally  as  if  it  Archboid's 
had  been  upon  a  judgment  in  a  suit  originally  commenced  Fonn8,p.233-4. 
there,  the  Court  superseded  the  execution  quia  erronich  ema-  "^^  loig"^ 
navit:  and  it  was  said  by  the  clerks  there,  that  the  course  ^t  *  ' 
was  always  there  to  have  a  special  execution  when  it  was 
upon  a  judgment  affirmed  m  a  writ  of  error. 

WiGSTON  V.  Garrett.  (  C.  648. ) 

Continued  from  p.  40  S. 

Now  this  case  was  argued  by  Hopkins,  that  this  deed  and    A  power  of  ze- 
fine  was  an  execution  of  the  power,  and  not  an  extinguish-  yoking  by  writ- 
ment,  and  he  cited  these  authorities.  Cro.  Car.  472.   Moor,  l^'J|^*i,***eU 
296,  Roll.  755.  Hob.  312.    JFtnch  argued  ^  contra,  that  where  executed  by  a 
there  is  a  power  of  revocation,  it  ought  to  be  striptly  pursued  covenant  to  levy 
in  the  execution.  10  Co.  Scroop's  case.    And  he  said  that  the  ^^^*  *°  new 
deed  of  covenants  alone  would  not  be  a  revQca*tion,  because  [   *  412  J 
that  related  to  the  fine,  and  took  no  effect  till  the  fine  levied ;  ?*?',*°^  •f"® 
and  the  fine  could  not  do  it,  because  that  was  not  a  writing  j^^i    *^j  „^. 
under  hand  and  seal,  ad  quod  Cur'  consentiebat.    But  the  ther  the  cove- 
Court  held  strongly,  that  eo  instanti  that  the  fine  was  levied,  rant  nor  the  fine 
the  deed  had  its  operation,  and  then  amounted  to  a  revoca-  T^d  exeoi-* 
tion;  and  Hale  said,  admitting  the  pase  o{  Ingram  and  Par*  tion* 
ker  to  be  law  (which  he  inclined  not  to  believe),  yet  that  case 
differs  from  this,  for  there  th($  party  that  bargained  and  sold 
was  tenant  in  tail,  and  so  the  conveyance  might  have  operat* 
ed  either  out  of  his  interest  or  out  of  his  power,  and  where  where  one,  who 
it  stands  so,  and  a  conveyance  is  made  without  any  relation  ^^  ^^  interest 
to  his  power,  it  shall  be  presumed  rather  to  work  out  of  his  makw aoonvey- 
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ance  without  *  jnterest|  tinless  some  intent  appears^  that  it  should  work  out 
pow7r"  koper-*  of  his  power :  but  in  this  case,  unless  the  deed  and  fine  work 
ates  on  bis  in-  out  of  the  power,  it  Can  have  no  operation  at  all;  for  that  the 
tcrcst,  unless  a  estate  was  out  of  the  Earl  of  Leicester  when  this  conTeyance 
:^(ir'   ''«»  made;  and  he  compared  it  to  the  case  of  adevfae,  where 

a  feoi&nent  is  made  to  the  use  of  his  last  will  and  testament, 

quad  vide f  1  Inst.  111b. 
A  fine  levied  to      Per  Hole: — If  a  covenant  be  to  levy  a  fine  to  lessee  for 
lewee  for  years,  y^ars,  to  make  him  a  tenant  to  the  pnecipe.  to  the  intent  that 

to  make  nim  a    ^  '  ,  «»ji.»i-"i  j-i^i. 

tenant  to  the  &  recovery  may  be  suffered,  which  is  done  accordingly,  the 
pracipe,  will  not  term  is  not  merged,  because  of  the  intent. 

™Cro  643**™'  ^^  ^^  '~^'  ^®**®^  ^  ^*  ^^^  years,  and  covenanted  to 
Ante,\,  384.  l^vy  a  fine,  and  then  B.  redemises  to  A.  and  then  the  fine 
1  Vent  280.      was  levied:  it  was  ruled  that  the  fine  had  extinguished  the 

term;  but  if  any  intent  had  appeared  to  preserve  it,  it  had 

been  otherwise.  [AntCy  p.  392.1 
A  power  may  Per  Bxtinrford: — If  he  that  nath  a  power  of  revocation 
be  executed  by  makes  a  leasc  and  release,  this  is  a  good  revocation,  and  the 
leaal^fite^  p.  power  is  not  suspended  by  the  lease,  because  they  both  are 
384,392.  IP.  but  as  one  conveyance.  The  Court  strongly  inclined,  that  the 
Will  149.         deed  and  fine  was  a  good  revocation;  but  Mr.  Attormy 

being  retained  to  argue,  adjoumoJtm;  but  it  was  afterwards 

adjudged,  tiiat  the  deed  and  fine  was  a  good  execution  of  the 

power  (i). 

(a)  Sugd.  Pow.  287,  2d  edit.  King  y.  185.  Garth.  22.  Skinn.  35.  BanMsu  t. 

Melting,  1  Vent.  228.  Langky  ▼.  Sneyd,  Kemp,  8  East,  438.   Sugden  Powers,  fk 

3  Bro.  9i  Bing.  243.  68,  2d  edit     OUb.  on  Uses,  279.    4 

(a)  See  Merring  v.  Broum,  I  Vent  Cruise  Dig.  p.  244-5.  Com.  Dig.  Poiai, 

368,  371.   S.  a  pott,  p.  486.    2  Show.  C.3. 

(  C,  644. )  Skellington  v.  Norton. 

Continued  from  p.  402. 

linS^e^d  ^^^  **^®  Court  gave  judgment  for  the  defendant,  because, 
aistincdy  by  the  tliough  it  was  found  to  be  a  large  parish,  yet  it  was  not  Ibund 
viiis,  according  to  be  SO  big,  that  by  reason  of  the  largeness  thereof  they 
[  *  413  ]  could  not  reap  the  benefit  of  the  act  of  *  43  Eliz.  according 
to  Stat  13  85  14  to  the  words  of  the  statute,  and  for  that  reason  the  Court 
I  "i  ui^'ess^it  8^^®  judgment ;  and  so  did  not  positively  rule,  that  no  coun- 
be  found  to  be  so  tics  Were  within  the  act  but  those  named;  but  Hale  did  now 
large  that  it  can-  strongly  incline,  that  no  other  counties  were  within  the  act  (a); 

nefit ^^4^EU*!  ^^^  ^®  ^^^^  *^®  inconvenience  would  be  very  great ;  for  by 
3  Burr.  161 0.  that  means  the  poor  boroughs  must  be  charged  with  the  poor, 
1  Dougi.  346.  and  the  vills,  where  men  of  good  estates  lived,  but  perhaps  no 
7  East,  214.       poor,  would  be  at  no  charge  at  all. 

Whether  jus-  -  And  it  was  objected  by  JBigland,  that  the  justices  of  peace 
ne^hbourio'  *  ^^^  power  to  assess  a  neighbouring  town,  where  the  pansh  is 
viiiinaid?      '  not  sufficient  to  relieve  their  poor:  but  Tkmsden  said,  that 

had  been  a  great  question,  for  though  they  may  tax  the 

(a)  Sed  vide  ami,  DoMng  v.  StokeUme,  \  Bott  85.  4CheCwy.  Bum,  i,  IS.  CJ{^- 
ton  V.  Ckurehamt  Andr.  814. 
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neighbouring  parishes,  yet  it  hath  been  a  great  quei^bn, 
whether  they  cannot  tax  the  neighboiuring  Villis  {b).  Ju(t* 
per  Curiam  pro  def*. 

{h)  That  villi  are  within  the*  equity  of  the  statute,  see  Anon,  Foley,  25.  4  Bum, 
J.  116. 


HoDGKiNs  V.  Thornbury.  (  C.  645.  ) 

Continued  from  p«  405. 

In  this  case  Hahy  Ch.  tFust.  held  his  opinion  stronely,  and 
said  he  could  see  no  difference  between  this  case  and  that  of 
JDorrell  and  Andretvs^  1  Roll.  938;  but  he  said,  if  the  rent 
must  be  apportioned  in  this  case,  theje  might  be  a  question 
how  that  should  be ;  as  if  A.  lease  to  B.  twenty  acres  of  20«. 
a-piece  value,  and  B.  redemises  one  of  those  acres  to  A.  for 
SL  now  whether  the  apportionment  should  be  by  recouping 
this  5/.  or  whether  SOs.  should  be  abated,  and  the  first  les- 
see have  the  5/.  over  and  above? 

But  he  said,  that  the  book  of  17  Ed.  3,  57,  was  to  the 
principal  case  in  the  very  point. 

But  if  it  were  in  case  of  a  lease  for  life,  there  it  may  be  it  pon,  p.  418. 
might  be  suspended,  because  there  is  only  a  real  remedy,  as 
by  distress  or  assise,  which  shall  not  be  apportioned,  but  the 
whole  shall  be  suspended,  because  the  remedy  is  upon  the 
whole  land;  but  here  it  is  upon  the  contract,  and  a  personal 
xemedy.    Sed  Curia  advisare  vulL  [Posty  p.  417.] 


Wakeman  v.  Waker.  (  C.  546.  ) 

.ST.  C.  1  Vent  294.   2  Ley.  150.  3  Keb.  544,  547,  586,  595,  619. 

A.  MAKES  a  conveyance  of  a  manor  and  rectory  to  the  use  of  a  power  of 
himself  for  life,  with  remainders  over,  with  a  proviso  that  he  leasing  premi- 
might  make  leases  of  any  part  of  the  premises,  not  exceeding  ■*■»  coniiitiiig 
three  lives  or  twenty-one  years,  *  reserving  for  every  acre  so  [  *  414    ] 
leased  5s,  and  that  the  leases  should  be  good,  and  continue  of  Und  and  a 
so  long  as  the  tenants  did  pay  the  rents,  &c.  He  makes  alease  L^^'^rwcr^ 
of  this  rectory,  which  had  no  glebe  belon^g  to  it ;  the  ques-  a  rent  of  5«.  m 
tion  was,  whether  or  no  this  was  within  his  power,  because  «»'«»  auUioria ea 
here  could  be  no  reservation  of  &*  an  acre,  according  to  the  jj^^taiw 
power?  And  it  was  held  strohgly  by  Hale^  Ch.  Just,  that  he  rent 
might  make  leases  of  this  rectory,  reserving  what  rent  he 
pleased;  and  he  relied  upon  the  resolution  in  CurnherfordC$ 
'  case,  2  RolL  262,  and  said  he  could  not  differ  this  case  firom 
it  (a). 

(a)  See  Winter  y.  Looeday,  pott,  p.  Mngton,  8  Term  Rep.  665.  Doe  ▼.  Red' 

507-8.  Smith  v.  Athton,  ante,  p.  309.  die,  8  Man.  &  ScL  99.  Sogd.  on  Pow. 

Campheiiy.  Leach,  Ambl.  740.  Foot  ▼.  p.  578-9,  2d.  edit  4Cndie  Dig.  p.  204, 

'Mfarriot,  8  Viner,   431.     GoodtUle  r.  210, 2d.  edit 

.Fwmam,  SPongL 064.  Pemtry  v.  JRiir- 
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Semb.  A  leaM  And  he  saidj  that  where  >the  words  are,  '^  the  leasees  pay- 
«*^^™^*^  ing  their  rents, '•  or  "so  long  as  the  lessees  shall  pay  the 
•M^payinghis^  rents,"  non-pajnnent  would  not.  defeat  the  leases,  for  then 
rent,"  or  "  so  upon  every  breach  of  covenant  the  lease  should  be  avoided  (a), 
^o**/^**  ^«?-  And  he  held,  that  where  an  estate  for  Ufe  was  limited  upon 
rent"  is  not^  ^  ^  ^^^  ^^^  ^  proviso  to  make  leases,  and  it  was  a^eed  that 
avoided  by  non-  the  coghisees  should  stand  seised  to  the  use  of  the  lessees,  so 
payment  long-as  they  paid  the  rents  and  performed  the  covenants, 

JnUt^24t,^42.  that  this  would  not  amount  to  a  condition;  and  if  it  did,  yet 

the  lease  should  not  be  void  for  not  paying  the  rent  without 

an  actual  demand* 

(a)  Lady  BaUmglatt^i  case,  ante,  p.  2S-4.    Hayes  v.  BUkgrttqff  p.  194* 

(  C.  647.  )  Beowninq  v.  Honywood. 

*  iSr,  C.  arae,  p.  339.  3  Keb.  188,  549,  617. 

Eflfect  of  the  Grant  and  infeqff*  in  case  of  a  freehold  doth  not  amount  to 
Hedi  ifacoi^  *  covenant,  but  dedi  will  maJce  a  warranty,  Ante^  Case  ASl, 
Teyanoa.  3  Keb.  188.   And  if  a  chattel  be  evicted,  dedi  will  make  a 

covenant,  come  semble.  Hob.  4  (a). 

(o)  ginie,  p.  57.   SedtUm  ▼.  Senate,      note  ibid,   3  Tho.  Co.  Lit.  252-8.  Com. 
13  East,  63,  72.  Barton  ▼.  Fitzgerald,      Dig.  Cort.  A,  4. 
15  East,  538.  Co.  Lit  384  a.  and  Butl. 

(  C.548, )  -— ^^ — 

An  order  for  a  NoTE,  that  where  justices  of  peace  had  made  an  order  for  the 
bydie mS^*  P^jhig  of  4/.  yearly  by  the  reputed  father,  for  the  main- 
father  of  a  bas-  tenance  of  a  bastard  child,  it  was  held  to  be  nought ;  for  the 
tard,  is  bad.  allowance  ought  to  be  paid  weekly,  per  stat.  31  [18]  Eliz.  €• 
1  Sid.  222.  g.  ^^^  j£j^  should  be  only  payable  yearly,  the  party  might 
die  within  the  year,  and  so  the  parish  lose  their  charges. 


'  (C.549.  ) 


Lord  Fitzwater's  Case. 

S.  a  2  Lev.  139.  3  Keb.  555  (a). 

New  trial  grant-  A  VERDICT  being 'for  my  Lord  Fitzwater  in  a  jjuo  warranto 
fid,  where  the    for  a  piscary  in  Essex,  it  appeared  to  the  Court,  that  the  jury 
[    *  415    ]  were  divided  in  judgment,  and  at  last,  being  wil*ling  to  be  at 
jury  determined  liberty,  resolved  to  give  a  privy  verdict,  and  to  throw  dies 
their  yercUct  by  fo ^  ^^ich  side  they  should  give  their  verdict ;  but  considered 
owing   ce.    ^^jj  j^  ^jgj^  ^j^gy  mi^ht  agree  together  afterwards  and  change 
their  verdict;  and  the  chance  falling  out  for  my  Lord  Fitz- 
water, they  gave  their  privy  verdict  for  him;  and  the  next 
morning  those  six,  that  did  dissent  in  judgment  from  the  ver- 
dict, did  meet  in  Westminster-hall,  and  agreed  to  stand  to 
the  verdict;  but  the  whole  jury  never  had  any  consultation 
afterwards  together,  but  came  up  all  to  the  bar  and  stood  to 
their  privy  verdict. 

This  matter  appearing  to  the  Court,  per  totam  Cur*  a  new 
trial  was  granted ;  for  a  trial  by  jury,  being  the  solemn  trial  of 

(a)  There  are  other  reports  of  S.  C.  bat  not  contumng  S*  P. 
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the  nation  upon  which  our  liyes^  liberties  and  estates  do  de- 
pend, it  ougnt  to  be  with  all  fairness,  without  any  thing  to 
bias  them;  and  here  it  appearing  clearly  that  the  chance  of 
the  die  did  govern  them  in  giving  their  privy  verdict,  and  they 
never  after  had  any  farther  conference  all  together,  the  whole 
Court  seriatim  deUvered  their  opinion  for  a  new  trial  (a). 
And  Twisden  cited  a  case,  where  the  plaintiff  slided  in  evi* 
dence  to  the  jury,  which  was  not  read  in  Coiurt,  and  though  Cro.  ehx.  eie. 
the  jury  all  made  oath  that  they  never  looked  ujpon  it,  yet  g^*^  ?  soi, 
they  giving  a  verdict  for  the  plaintiff,  it  was  set  aside* 

But  note;  there  was  a  miscarriage  in  the  party  for  whom 
the  jury  foimd.  Wylde  would  have  had  the  jury  in  this 
case  fined  for  the  misdemeanor,  but  the  Court  would  not  as- 
sent to  it  {b). 

(a)  FotUr   ▼.  Hawdeih  3  Lvr.  805.         (6)  See,  as  to  fimng,  Foiter  ▼.  JEToio- 

PfUUpt  ▼.  Fowler,  Comyn,  Rep.  535»  den,  in  last  note.    BueheWt  case,  ante, 

and  oee.  WQles,  488.    1  Stnu  642.  1  p.  1,  and  notesidtd.   BeUamyi.  Player, 

Teim  Rep.  11.  ante,  p.  80. 

Jenkinson  v.  Allisson.  ,    (  C.  550.  ) 

&C.dKeb.513,  656. 

Debt  upon  a  bond  to  perform  an  award.  indebtonboaA 

The  submission  was  to  stand  to  the  award,  so  as  it  be  made  to  ptrfoim  an 

before  the day  of  May,  readv  to  be  delivered  to  the  par^  SSn^^nft 

ties.    Unon  nuUumfecemnt  arbUrium  pleaded,  the  plaintiff  Sv^^tiiat'te  was 
replies,  tnat  an  award  was  made  under  hand  luid  seal,  but  ready  to  be 
doth  not  aver,  that  it  was  ready  to  be  deUvered  to  the  par-  JJ^*^^. 
ties;  and  for  that  reason  the  Court  held  the  replication  ^MonUm 
naught.  [Cro.  Car.  541,  cont.  JoYi.  431.  IRoll.  416  (a).]         thoee  tenns. 

Thereupon  the  plaintiff  prayed  leave  to  discontinue.    And   Discontinuance 
2hinsden  said,  he  had  known  it  denied,  where  the  award  was  *Uowed  in  debt 
for  the  payment  of  money  only,  for  there  he  may  have  an  ac-  fl^j^^^^ 
lion  of  debt  upon  the  award ;  but  here  the  plaintiff  had  leave  i  Lev.  140. 
to  discontinue,  paying  costs  (A).  ^'**^>  c«  ^^^* 

•  Mes  nota,^  That  in  Easter  Term,  1676,  the  barons  held,  [  *416     ] 
that  it  being  pleaded  to  be  under  hand  and  seal  shall  be  in-  Cro.  Car.  541. 
tended  ready  to  be  delivered,  without  averment. 

(a)  ElberaMgh  ▼.  Gates,  amte,  p.  23.  Anderson,   Hardr.  399.    3  Viner,  117. 

Surges  ▼.  Player,  post,  p.  467.    Bat  see  Com.  Dig.  Arbitrament  I.  6. 
the  contrary  decided  in  Marks  ▼.  Mar-'         (b)  Henderson  ▼.  Williamson,  1  Stra. 

riot,  1  Ld.  Ray.  114.  Freeman  ▼.  Ber^  116.  I  Saund.  73. 
nard.  Id.  247.  Anon,  Id,  989.   Joyce  ▼. 

Baoshaw  r.  Andrews.  (  C.  651.  ) 

&  C.  8  Keb.  557,  561,  600. 

£scAPE.    The  question  was,  whether,  if  the  sheriff  of  one   if  theslierfffor 
county  have  a  prisoner  in  his  custody  in  another  county,  (as  **•  ^^^^^^ 
upon  a  iabmu  corfuSf  &c.)  and  a  kUiiai  or  a  capias  be  de-  ^JSJ^^  «»« 
livered  unto  him  in  another  county,  this  shall  eharge  him  other,  he  nwr  * 
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return  mm  ut  With  the  prisoner ;  or  whether  he  may  not  for  all  this  return 
inveniwto  a      n^^  ^g^  inventus  in  ballivd  med. 

OTM^.  -^^  ^*  ^*s  hiAdi  strongly  that  the  sheriff  should  not  be 

ifoflii.awritmay  chargeable,  but  might  well  make  such  a  return;  and  that 
weUbedeUvered  appears  to  be  the  law  in  the  very  bodies  of  the  writs;  for 
when  he  is  out  ^^^^  ^^  quod  capias  si  tnventusfuerit  in  ballivd  tud,  Sed 
of  his  county.     odjoumcUur. 

3  Keb.  561.  Afterwards  it  was  held  by  UaUy  that  if  a  sheriff  of  War- 

wickshire have  a  prisoner  in  Warwick  gaol,  and  a  writ  be 
deUvered  to  the  sheriff  when  he  is  at  London,  this  shall 
charge  him  (a). 

(a)  As  to  the  jurisdiction  of  the  sheriff  out  of  his  county,  see  Dalton's  Sheriffy 
p.  22-3.    Bacon's  Ab.  Sheriff,  (F). 

(  C.552.  )  Eustace  r.  Kepin. 

S.  a  3  Keb.  556. 

Writ  of  error  A  WRIT  of  error  was  brought  by  the  bail  to  reverse  two  judg* 
^^w'u^^mrats  ™®^*^  ^  Ireland,  viz.  that  tfgainst  the  principal,  and  that 
^  ireiuid  against  the  bail.  And  here  it  was  held  by  the  Court, 
against  the  prin-  1,  That  the  writ  was  abated  in  the  whole.  2.  That  the 
*^iws*"abates""  ^^^^^^  ^^  the  judgment  against  the  principal  was  not  removed 
m  Mo.  Cro.  hy  this  writ ;  and  so  it  was  said  had  been  resolved  formerly  in 
Car.  481.  Style,  one  BootKs  casc,  which  was  cited  by  the  Lord  Chief  Justice, 
1  Ld.^Ra  ^  328*  *"^  remembered  by  Jones^  Attorney-General.  But  the  ques- 
The  record  of  '  tion  was,  how  the  defendant  in  the  writ  of  error  should  pro- 
the  judgment  ceed  to  have  the  fruit  of  his  judgment  against  the  bail,  the 
"^n!  not^™"  record  being  removed  hither,  and  so  they  could  not  grant  out 
Kmovedbysuch  execution  in  Ireland?  And  it  was  proposed  hyHale^  C.J.  to 
writ  of  error,  take  out  scV  fu^  intx>  Middlesex,  upon  the  recognizances 
which  are  now  here,  and  upon  the  return  of  them  to  grant 
execution  into  Ireland. 

But  afterwards  it  appearing,  that  those  judgments  were 

not  made  records  here,  oy  reason  they  were  not  entered  up* 

on  the  rolls,  they  said  they  would  send  a  certificate  to  the 

[  *  417   J  •judges  in  Ireland,  that  nothing  was  removed  here  before 

then,  and  thereupon  they  might  grant  execution. 

But  upon  the  judgment  against  the  principal  the  ptuty 
might  have  execution  there,  for  that  record  was  never  re- 
moved. 

(  C.  663.  )  HoDGKiNs  V,  Thornbury. 

Continued  from  p.  413. 

A.  leases  pre-  The  plaintiff  leased  to  the  defendant  an  house  and  close  for 
"era  re^'erin  7^*^*  rendering  rent-;  the  lessee  leases  the  close  for  part  of 
rent,  B. under-  ^^^  term  to  J.  S.  without  reserving  any  rent;  J.  S.  assigns 
leases  part  to     his  interest  to  the  plaintiff  who  entered  and  held  it. 
renL  !S[d  a  ^     '^®  questions  were  two : 

1?^  to  A.  who  !•  Whether  this  were  a  suspension  of  the  whole  rent? 
cQten:  held,     g.  Admitting  it  Were  not  a  suspension  of  the  wholci  whether 
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any  part  of  it  should  be  suspendedi  as  this  case  is,  so  that  tbatthe  entry 
there  should  be  an  apportionment?  pewionofeitte 

Adprimam  quasi  : — It  was  first  argued  by  WyhkyRainS'  the  whole  or  any 
ford^  Twisden  and  Hdlej  that  it  was  not  a  suspension  of  the  P"^  o^  ^^  i^t 

whole  rent.  payable  by  B. 

And  the  reasons  they  went  upon  were^  because  the  entry  Ante,^,  405. 
of  the  lessor  in  this  case  is  lawful;  but  they  all  agreed,  that    Tortious  entry 
if  the  lessor  enters  by  wrong  into  any  part  of  the  land,  this  partwi^da 
is  a  suspension  of  the  whole  rent.     And  they  took  a  diversi-  the  whole  rent. 
ty  between  a  condition  and  a  rent;  for  if  a  condition  hang 
upon  a  rent,  there  if  the  lessor  comes  to  any  part  of  the  land, 
though  it  be  by  title,  and  so  extinguish  the  rent  in  part,  yet   A  condition 
the  condition  is  absolutely  extinguished :  and  Hale  s^d,  the  ?"'*?*t,^"" 
reason  is,  because  the  law  will  not  annex  that  condition  to  ^^i  ve^ 
part  of  the  rent  which  was  before  depending  upon  the  whole.  278.  Owen,  4i. 
Another  difference  was  taken  between  a  rent-charge  and  a  s-Viner,  806. 
rent-service;  for  in  case  of  a  rent-charge,  if  the  lessor  pur- 
chase part  of  the  land,  the  whole  rent  is  extinguished ;  but 
in  case  of  a  rent-service  it  shall  be  apportioned;  the  authori- 
ties they  cited  were  IS  Ed.  3,  56  b.  and  1  Roll.  938;  which 
they  said  were  directly  in  the  point.  Fitz.  and  Bro.  Avowry ,  93. 

And  as  for  the  objections  that  have  been  made  from  RafO- 
Uns's  case,  4  Co.  and  Bro.  Exting.  4«8,  they  said,  that  for 
that  of  Rawlins^ 8  case,  it  was  no  point  that  came  in  judgment 
in  the  case;  and  for  that  of  Bro.  Exting.  48,  he  cites  no  au- 
thority for  his  opinion.     And  Hale  said,  there  was  the  first 
concoction  of  this  error,  that  a  rent  could  not  •  be  suspended  [  *  418    ] 
in  part,  and  in  esse  for  part,  which  is  a  notion  that  hath  been    A  rent-service 
swallowed  down  since  tnat  opinion  in  Bro.  but  no  reason  at  ^"fJ'^IJJ^d" 
all  was  ever  ffiven  for  it,  why  it  may  not  be  suspended  in  m  eue  for  i>art. 
part,  as  well  as  extinguished  in  part,  for  of  that  never  any  Con*-  Co.  Lit 
question  was  made;  as  if  lessee  surrender  part  of  his  term,  ^^^^* 

Eart  of  the  rent  is  thereby  extinguished.  And  Wylde  said, 
e  looked  upon  all  the  authorities  cited  by  my  Lord  Coke  in 
^scougKs  case,  9  Co.  and  every  one  of  them  is  of  an  entry  by 
wrong,  which  is  agreed  by  all  to  suspend  the  whole  rent. 

2.  And  as  for  apportionment  they  all  held,  as  this  is  plead- 
ed, that  if  any  ought  to  be,  the  Court  could  not  make  it  here^ 
for  it  is  pleaded  in  bar  of  the  whole. 
'  But  Hale^  Twisden  and  Rainsford  held,  that  no  apportion- 
ment ought  to  be  in  this  case,  had  the  matter  been  before  a 
jury  upon  nil  debet;  for  here,  when  the  lessee  had  leased  to 
a  stranger,  though  it  were  without  reserving  any  rent,  and 
he  assigns  over  to  the  lessor,  the  lessor  shall  come  in  in  the 
same  pUght  as  the  stranger,  and  claiming  under  him  shall  en- 
joy the  same  privileges :  and  this  diversity  was  taken  by  Hale^   where  the  lei* 
that  if  the  lessee  had  leased  part  to  the  lessor^  without  re-  »«« lew**  part 
serving  any  rent,  there  should  be  an  apportionment ;  but  if  l^ithourrwerr- 
a  rent  had  been  reserved,  there  should  be  no  apportionment ;  ing  rent,  there 
for  then  the  lessor  and  the  lessee  had  as  it  were  by  agree-  ^^  be  anap- 
inent  apportioned  the  rent  betwixt  themselves,  and  the  lessor  |^^^j.    ^ 
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tfiat  the  same 


should  have  had  his  whole  rent  of  the  lessee,  and  so  should 
the  lessee  of  the  lessor;  and  so  he  said  it  would  he  in  ease  of 
a  seigniory,  where  the  tenant  leases  part  to  the  lord;  this 
diversity  concerning  apportionment  will  hold  where  a  rent  is 
reserved,  and  where  none  is  reserved ;  hut  it  is  much  strong- 
er in  case  of  a  lease  for  years,  where  the  rent  is  due  hy  con« 
tract,  and  an  action  of  debtUes* 

He  said,  there  had  been  an  old  opinion,  that  the  same  man 
could  not  be  lord  and  tenant  to  the  same  land ;  and  therefore 
be^bodiliOTdand  if  the  father  held  land  of  the  eldest  son,  and  died,  the  young- 
tenant,  IB  and-  er  son  should  have  the  land;'  but  that  opinion  is  long  since 
qnited.  antiquated  (a). 

And  here  they  all  held,  but  fFylde,  that  the  lessor  coining 
in  under  a  stranger  shall  have  the  same  privilege  as  the 
If  tenant  alienei  stranger;  which  Miiie  illustrated  by  this  case:  lord  and  te- 
P*^  ^}^^  nant  rendering  a  horse,  &c.  if  the  tenant  alienes  part  of  the 
we  extinguish-  land  to  the  lord,  the  whole  service  being  intireis  extinct; 
ed.  Per  Hale,  but  if  the  tenant  had  first  aliened  part  to  a  stranger,  and 
[  *  419  ]  thereby  multiplied  the  service,  though  part  had  *  after  come 
c.jf,  Co,Uu  to  the  lord,  this  shoidd  not  have  extinguished  all  the  ser- 
vices. 

Wylde : — There  might  have  been  an  apportionment  in  this 
case,  if  it  had  been  before  a  jury.  Sed  rum  dedit  raiionenu 
But  they  all  agreed,  as  this  case  is  pleaded,  there  could  be 
none.    «7«cf  per  Cur^  pro  quer'  (i) . 

(a)  See  the  remarks  of  Lord  Hale  on         (&)  See  18  Viner,  495-6.  Bac  Ahr. 

this  maxim  in  his  Hist  of  Com.  Law,  p.  Rent,  j(M)    1,  3.     Stevenson  ▼.  Lam- 

258-9,  Runninst.  edit  Gilb.  Ten.  152,  bm-d,  2  East,  575.  Bliss  ▼.  CoUms,  5 

and  the  note  by  Wetkins,  ibUL  Bam.  &  Aid.  876. 


149  a. 


(  C.  554. )  The  Case  of  the  Poor  of  Wickham. 

S.  C.  3  Keb.  540.  Dalt.  Just.  ch.  3,  §  9. 

A  toll  u  taxable  There  was  a  toll  in  that  town,  that  time  out  of  mind  had  ne- 
43EU^*^**^h  ^^'  ^^^  taxed  to  the  poor:  imd  the  question  was,  whether 
never  before"^  it  could  be  now  taxed  by  the  statute  of  43  EUz?  And  the 
rated  time  out    Court  held  that  it  might  (a). 

of  mind. 


(a)  As  to  the  rateabillty  of  toUs,  see 
B.  ▼.  Cardington,  Cowp.  581.  Jones  v. 
Maunsell,  1  Doug.  302.  R,  v.  Aire  ^ 
Colder  Natfigation,  2  Term  Rep.  660. 
R,  y.  Mayor  of  London^  4  Term  B<ep. 
21.  ie.T.  Page,  ibid.  543,  R.Y,  SUiffford^ 
shire  SfC.  Canal  Navigation,  8  Term 
Rep.  340.  J2.  ▼.  Leeds  4^.  Canal  Com* 
pony,  5  East,  325.  IL  ▼.  Inhabitants  qf 


Tynemouth,  12  East,  46.  IL  ▼.  Sir  A. 
Macdonald,  ibid,  324.  R.  ▼.  Nieholsem, 
ibid.  330.  miUams  v.  Jones,  ibid.  346. 
R.  ▼.  Eyre,  ibid.  416.  R.  ▼.  Mtlton,^  S 
Bam.  &  Aid.  112.  B.  ▼.  Palmer,  and 
R.  Y.  Portmore,  1  Bam.  &  Cress.  546, 
551.  S.  C.  2  Dow.  &  Ryi.  793-8.  R.  r. 
Bell,  5  Man.  &  Sel.  221,  and  1  NoL  P.  L. 
99~'144. 


(  C.  666. ) 


The  King  r.  Bent. 

S.  C.  3  Keb.  545,  552,  561,  and  semb.  2  Lev.  151. 

Abdiiffemmt  An  information  was  exhibited  against  a  bailiff  errant,  for 
or  a  ipedai       executing  the  office  of  a  baiUff,  not  having  taken  the  oadi 
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within  the  statute  27  El.  12;  and  the  question  was,  whether  umffu  not 
that  statute  extended  to  bailiffs  errant,  or  only  to  bailiffs  of  ^'^'*^***^* 
liberties  that  had  retoma  brevium  ?  And  the  Court  seemed  gcrfbed  hy^ 
to  incline  (all  but  Twisden)  that  it  extended  not  to  bailiffs  euz.  c.  is. 
errant,  but  only  to  bailiffs  of  liberties.  Jon^s,  249. 2  Inst.  446. 

But  they  all  agreed,  that  special  bailiffs  pro  hdc  vice  to 
serve  writs  were  not  within  the  statute. 

Bailiffs  of  hundreds  were  thought  by  some  to  be  within 
the  statute;  and  the  under-sheriff  of  Middlesex,  being  call- 
ed, confessed,  that  he  swore  all  his  common  bailiffs.  Ad- 
joumatur. 

And  afterwards  it  was  adjudged,  that  bailiffs  errant  are 
not  within  the  statute,  accordant  al^  Jones^  249  (a). 

(a)  Balliffl  errani  are  aaid  to  be  out  of  use,  Tomliiu's  Law  Diet  tiL  Bailiffi 
Dalton's  Sherifil 


S.C.  R,yr.  Jldenham  or  Alderman,  2  Lev.  152.    3  Keb.  564-6,  604 ;  and  umb.  (  C«  556.  ) 

1  Vent  278.  ^  ^ 

The  coroner's  inquisition  find  a  manjelode  se:  the  question   Coroner's  in- 
was,  whether  or  no  this  was  traversable?  And  the  Court  in-  *^"*^*/^^^  * 
clined  that  it  was ;  for  (per  Hale)  the  reason  why  an  inquisi*  u  ^aiersabi^ 
tion  that  finds  SLfiigamJecit  is  not  traversable  is,  because  all  AUter,  when  a 
the  parties  that  were  present  at  the  death  of  the  party,  are  fiv^fi<^  " 
bound  to  attend  the  coroner's  inquest,  and  their  not  appear-  ^^ticet  of  the 
ing  there  is  a  flying  in  law,  and  cannot  be  contradicted;  but  Peace  at  Set- 
that  reason  doth  not  hold  in  a/«to  de  $e  (a).  ISi^L^" 

And  it  was  held  in  this  case,  that  where  the  body  cannot  deatfa^of  a\nan, 
be  found,  that  it  may  be  inquired  of  before  the  justices  *  off  ♦  42O  1 
peace  in  their  sessions,  and  they  may  find  a/<?fo  de  se.   1  Rol.  where  the  body 

Rep«  217*  cannot  be  found. 

^  ^  2  Lev.  141. 

(a)  Ace  Ireton^t  caie,  pottf  p.  443.  Willms.    As  to  the  fitgam  fecit,  see  1  ^ 

JL  ▼.  Parker,    2  Lev.  140.    1  Hale  H.  Saund.  ubi  tupra,  2  Hawk.  P.  C.  ch.  9, 

P.  C.p.  416-7.     Toomes  ▼.  Etherin^Um,  §  51.   Coxt.  Coteridge,  1  Bam.  ft  Crew. 

1  Saund.  362,  863,  note  (1)  by  Seijt.  47. 


The  Case  of  the  Inhabitants  of  Fulham.  (  C.  557.  ) 

S.  C.  3  Keb.  567. 

It  was  held  upon  the  statute  of  S  &  3  Phil.  &  Mar.  cap.  8,    He  that  keeps 

.1     .    .0  1^        '^i   .  ?  ?^i-  j.^ ^  — •a^^    several  teams  in 


that  if  a  man  keep  several  teams  in  a  parish  to  cart  with,  "^^^^^^^^ 
though  he  hath  no  plough  land,  that  he  shall  send  each  team  ^ndaU  to  re- 
to  the  repair  of  the  highways,  as  though  they  were  kept  by  pair  the  high- 
several  persons,  ways,  though 
^                                                                                                        he  have  no 

plough-land  (a). 
(a)  Ace.  pottf  p.  490-1.    See  Petartm  ▼.  Boberte,  Ban.  158,  4th  edit  S.  C, 
WUlM,  670. 
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IN  BANCO  REGIS. 

(  C.  658.  )  

(1)  N.  B.  The  MEMORANDUM^thatChief  Justice  ITa^  resigning  his  patent  (1) 
«ib^  »fir"***"  this  last  vacation.  Sir  R*  Rainsford  was  sworn  Chief  Justice 
^  *  the  first  day  of  this  term,  and  Sir  Thomas  Jones  was  made 
Puisne  Judge  the  second  day  of  the  term;  and  the  Lord 
Chief  Baron  Turner  dying  in  the  circuit,  at  Bedford,  Mr. 
Mountague,  the  Queen's  Attorney,  was  made  Chief  Baron 
the  first  day  of  this  term  in  his  place. 

Alegacy of  20^  Semble  q^  le  difference  de  un  legacy  fiiii  allow,  that  if  a  man 
sLlucome*to'A€  ^^^^  ^^Z.  to  A.  when  he  shafl  come  to  twenty-one  years  of 
r  *  421  1  *?®*  there  if  he  die  before  the  age  of  twenty-*one  years, 
age  of  21,"  ^s  executor  shall  not  have  it;  but  if  he  devise  twenty 
lapsesby  A.'s  pounds  to  J.  S.  to  be  paid  him  at  his  age  of  twenty-one  years, 
death  diuf^  there,  if  he  die  before  that  age,  his  executor  shall  have  it; 
^be^a  lega^  and  SO  it  is  (by  /^Ml?)  if  he  dfevise  twenty  pounds  to  be  paid 
'<  to  be  paid  to   to  J.  S.  when  he  shall  come  to  the  age  of  twenty-one  years. 

A.  fl<  or  w*«i  he  g  Roll.  399  (a), 
oomeg  to  the 

age  of  21."  M  ^^'^  ^'  ^^^t  1  Burr.  227,  and     of  Eq.  p.  370.   Bac.  Abr.  Legades,  (B) 

•  see  the  cases  colledtfed in. 2  FonbL  Treat      2. 

(  C.  660. )  King  v.  Pyne. 

&  a  3  Keb.  516,  628,  636,  686,  854. 

A  master  is  not  UpoN  a  motion  to  quash  an  order  of  sessions^  the  question 

compeUabie  to    ^as'^  whether  or  nb  a  master  te  compellable  to  take  an  ap- 

Sce!  *"  *PP'*^"  prentice;  and  Twisden  was  of  opinion,  that  he  was  not,  nei- 

Sidert  99.         thcr  by  the  statute  of  5  Eliz.  nor  43  Eliz.  nor  1  Jaq..  fpr 

1  Vent  325.      there  are  no  words  to  compel  the  master  to  take,  though 

there  are  to  compel  the  apprentice  to  serve;  and.  he  said 

those  things  that  are  printed  as  the  resolutions  of  the  Judges, 

were  only  the  opinion  of  Sir  R.  ffeath,  when  lie  was  Chief 

Justice,  and  many  of  them  not  assented  to  by  the  rest  of  die 

Judges,  who  were  of  other  opinions  upon. the  offering  of 

'   them  in  Serjeants  Inn  Hall;  but  some  clerk  happening  upon 

them  printed  them  as  the  resolutions  of  all  the  ciudges  (a). 

But  Rainsford;  Ch.  Just,  and  Wylde  seemed  to  hold,  that 
masters  are<;ompellaUe,  and  the  practice  hath  been  so  all 
over  Enfilandj  though  there  are  no  express  words  in  the  sta.- 
tute.    Mv.  vult  Cur\ 

Sedpostea/uii  adjudge  (come  a  moy  Juit,dit)  ^  les  mas* 
ters  ne  sont  compellable  (£). 

(a)  These' resolutions  are  in  Dalton's  this  point  are  settled  by  8  &  9  WilL  3, 
JusL  chap.  73,  where  the  same  account  c.  30,  §  5,  which  declares  the  masltc 
ofthem  is  given  on  the  authority  of  Twis<^  compellable  to  receive  the  apprentice, 
den.  But  see  iZ.  v.  Fairfax,  Carthtw,  See  1  Salic.  67,  381.  2  Show.  193.  2 
94*  Caldeoott^  p.  15,  note  (c).  Salk.  491.   1  Black.  Conun.  p.  426.    8 

(b)  The  diMibto  which  prevailed  on  Evans's  Ststutes,  p.  74-5,  notes,  2ded. 
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(C.561.  ) 
Upon  the  statute  of  gaming  it  was  held,  that  at  a  horse-race,    what  shall  be 
if  the  articles  be  for  30/.  a  heat,  and  so  many  as  come  to  aioMofmore 
above  100/.  that  they  are  void  within  the  statute;  and  so  if  a  ^"iJ^^^^fJiin 
man  wins  40/.  of  a  man,  and  then  takes  bond  for  it,  and  lends  the  sutute  of 
it  him  and  wins  it  of  ^him  again,  and  so  till  it  comes  to  above  gaming,  iccar. 
100/.  all  the  bonds  are  void;  for  though  they  are  several    *^'  ' 
bonds,  yet  it  is  all  as  it  were  a  continued  act ;  and  so  if  a  man 
wins  money,  and  then  lends  it  him  asain,  and  then  they  agree 
to  meet  and  play  another  day,  this  will  be  all  looked  upon  as  a 
continuation  of  the  first  act.  And  all  these  cases  were  agreed 
for  law  in  the  case  of  Hudsen  4nd  Mating  (a).     [See  6\  C. 
Post,  p.  4&2.'] 

(a)  See  ItiU  v.  Pheasant,  ante,  p.  200.    Egehury  v.  Rossender,  antej  p.  358,  and  ^ 
I'VenL  253. 

m. —  '  [    *22     ], 

Semb.  S,  C,  Anon,  3  Keb.  629.  (  C,  562.  ) 

A  QUESTION  was,  whether  a  writ  of  error,  before  it  be  allow-    Whether  a  writ 
ed,  be  a  supersedeas  in  se?  And  Twisden  held  that  it  was,  J*^.^"^/^^* 
and  execution  being  served,  that  this  Court  might  grant  res-  before  aiiow- 
titution;  but  TVylde  held  it  was  not  till  the  allowance  of  it;  ance? 
and  if  it  were,  that  this  Court  could  not  properly  grant  resti-  ^®*"^^»  **• 
tution,  but  the  Common  Pleas ;  for  the  record  was  not  here 
yet  before  them  (a). 

{a)  That  allowance  is  necessary,  see  1  Bos.  &  Pull.  478.    2  Id,  370.    2  East, 
439.  SB.  Moo.  83. 


Irish  v.  Hill.  (  C.  663,  ) 

5.  C.  3  Keb.  613,629. 

Upon  a  judgment  given,  a  scire  facias  went  out  into  the  proper    ^^  return  of 
county,  and  upon  the  retumof  a  mAi/,  aTestatumca.sa.  into  ^^refadiuH 
another  county,  without  any  Capias  into  the  proper  county;  testatum ca, so. 
and  it  was  held  to  be  error.  without  ^cafdas 

into  the  proper 
county,  is  error. 

Semh,  S,  C.  PeroivaU  ▼.  Coltldw,  3  Keh.  629.  ^  C.  564.   ) 

Debt  upon  a  bond  for  payment  of  money ;  the  defendant   Replication  to 
pleaded,  that  he  paid  30^  to  the  plaintiff,  which  he  accepted  and  wtilS^ 
of  in  satisfaction  of  it.     The  plaintiff  replied  quod  non  accep-  should  traverse 
tacit;  and  held  no  good  replication,  for  the  solvit  is  the  prii>-  Repayment 
cipal  matter;  and  so  it  was  said  to  have  been  held  in  one  ^^JJJ^^  ^ 
FennelCs  case.  [PinneFs  case,  5  Co.  ?]  (a). 


tance. 


(a)  Either  the  payment  or  the  accept-      skaw  v.  itawUngs,  f  Stra.  23.  Com.  Dig. 
•ance  is  traversable;  Young  r.  Ruddie,  2      Accord,  C. 
3fUk.  687.  S,  a  I  Lord  Ray.  60.  Hawk- 

CO 
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(  C.  565.  )  'S^^  S,  C.  Tayhr  ▼.  WnOwimm,  3  Keb.  028. 

Whether  a  writ  A  SUPERSEDEAS  was  prayed  upon  a  writ  ife  exconwiMgnicaio 
^  '**'*'^!^"  ^^P^^9  upon  producing  of  the  appeal  under  die  great  seal; 
maybew^-  and  the  Court  seemed  to  incline^  that  it  was  not  proper  to 
seded  in  B.  R.  move  it  here,  but  in  Chancery,  because  the  writ  issues  out 
on  producing  an  there;  but  the  cUias  capias  bsues  out  hence>  and  that  they 
appeal  (fl).        may  stop.    Nat.  Br.  64.  E. 

(a)  rtd,  1  Vem.  84.    1  Salk.  293.    1  P.  WiU.  485.    8  Atk.  479.    1  Stia.  48. 


(  C.  566.  )  Lord  Shaftsbury  «?.  Lord  Digby. 

S.  C,  T.  Jo.  49.  2  Mod.  98.  8Keh.  681,  641-2-7,  661. 

A  peer,  called  The  words  were,  '^  You  are  always  against  the  king,  and  for 
as  a  witness,  sedition  and  faction,  and  for  a  commonwealth,  and  I  can  prove 
must  be  sworn,  j^^  ^j  y^y  q^j  j  ^y  j^^^^  y^^  ^^^  ^^^  ^^^^  parliament." 

The  jury  gave  1000/.  damages. 

In  this  cause  the  Lord  Moore,  being  to  be  examined,  in- 
sisted, that  he  ought  not  to  be  sworn,  but  to  speak  upon  his 
honour;  and  jt>^  totam  Curiam,  though  a  peer  cannot  be 
[  *  423  J  *  compelled  to  be  sworn,  yet  if  he  be  not  sworn,  whatsoever 
he  speaks  is  no  evidence ;  and  so  he  was  sworn  (a).  [&  C 
Post,  p.  426^.] 

(a)  Sir  T,  Meert  ▼.  Lord  SUmrim,  S     compellaUe  to  be  swocn,  see  it.  ▼.  Pru- 
^    Salk.  512-3.  iK  C.  1  P.  Will.  146.   3      ton,  1  Salk.  278. 
Wooddes  Lect  274-5.    That  he  Is  alsa 


(  C.  567.  )  Earl  op  Salisbury  v.  Sir  Tho.  Lee. 

S.  C.  Piggifir.  SaUtlmrif,  2  Lev.  154.  T.  Jo.  68.  PoUezC  146.  2  Mod.  109.  3  Kebw 

321,  580,  632,  681,  695-8. 

A.  tenaot  for  Bridoet  was  tenant  for  life,  remainder  to  B.  in  taQ,  remain- 
ufiin Sb!,^  der  to  William  for  Ufe,  &c.  Bridget  and  WiUiam  levy  a  fine 
remainder  to  c.  stiT  coHcessU,  whereby  they  grant  the  lands  et  totumjus  et 
for  Ufe,  &c  A.  .omne  quod  habeni,  &c.  to  H.  Habendum  for  the  lives  of  Brid- 
w  ^IL*^*  get  and  William,  and  the  survivor  of  them.  The  only  ques- 
grandng  totem  tion  was,  whether  or  no  this  fine  shall  be  construed  to  pass 
Jut  et  omne  qupd  an  intirc  estate  for  the  lives  of  Bridget  and  William,  and  so 
J^*JJ|^^^  thereby  displace  the  remainder  in  tail,  or  whether  it  shall 
theUyesofA.and  be  intended  only  to  pass  an  estate  for  the  life  of  Bridget  in 
c.  and  the  sur-  possession,  and  for  the  life  of  William,  aft^  the  determina- 
^^'  °^!tih'  ^^^^  ^^  *'^®  estate  tail,  as  they  might  lawfiiUy  have  granted  it? 
SI^Tfine^passe?  And  it  was  argiied  by  Maynard,  that  it  should  pass  only 
an  entire  estate  such  an  estate  as  they  might  lawfully  grant,  and  should  not 
^"  jnS^b"*  "^  construed  to  pass  that  which  woiud  be  a  forfeiture  of  their 
^iace?the  estates,  and  displace  the  remainder;  for  when  words  are  ca- 
renuunder  in  pable  of  a  double  construction,  the  law  shall  expound  them 
s'T^awed'^'^  SO  as  they  may  stand  with  right,  and  not  to  work  a  wrong; 
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as  if  tenant  in  taO  grant  totum  stattan  mum,  though  he  hath  >evena  estates 
an  estate  tail,  yet  this  shall  only  pass  an  estate  for  life,  be-  gf^^^*  ^''^' 
cause  he  can  lawfully  grant  no  more.  1  Inst.  331.  And  he 
cited  1  Co.  76,  Bredoris  case,  and  Hob.  277,  where  a  tenant 
for  life  joining  with  tenant  in  tail,  and  granting  a  fee,  it  shall 
neither  merge  nor  forfeit  his  estate ;  and  so  2  Cro.  301.  A 
copyholder  covenants  that  the  lessee  shall  hold  and  enjoy  the 
land  for  ten  years,  though  this  would  amount  to  a  lease  in 
other  cases,  yet  because  in  the  case  of  copyhold  it  would 
work  a  forfeiture,  it  is  construed  to  be  none ;  for  the  law  shall 
never  make  a  wrong  by  construction.  Rastal,  349.  1  H.  7, 
22.  Pollexfen  argued,  that  this  did  displace  the  remainder  PoUezf.  146. 
(and  then  the  collateral  warranty  of  the  ancestor  of  tenant  in 
tail  would  be  a  bar),  and  he  said  this  Habendum  must  neces- 
sarily import  an  immediate  estate  for  the  lives  of  Bridget  and 
William,  without  the  intervening  of  an  estate  tail;  and  he 
said,  the  fine  is  a  grant  of  the  land,  and  the  totum  et  quicquid 
habent  is  by  way  of  addition,  as  it  is  ordinarily  in  convey- 
ances, all  n^ht,  title,  and  interest,  &c.  and  the  office  of  the 
fadtfrnitfin  oeing  toexpUcate  and  bound  the  estate,  ought 
*  to  be  certain  in  its  intendment.  27  H.  8,  24.  and  T^'s^  [  ♦  424?  ] 
case.  Coke's  Rep.  And  he  cited  Ehrer,  339.  Jones,  59.  2  Cro. 
696.  1  RoU.  855. 

And  it  was  agreed  by  all  in  this  case,  that  a  fine  swr  conm   a  fine  ««r  eon- 
^cessit  is  a  forfeiture  after  it  is  executed,  as  much  as  a  fine  ^%^^i}^^^ 
come  ceo,  which  always  supposes  either  a  feoffinent  or  a  gift  feitoie  when^' 
in  tail  precedent.  executed  (6). 


(a)  No  Jadgment  was  ever  given  in 
this  case,  but  according  to  Pollexfen  the 
judges  indined  to  give  judgment  against 
the  defendant  upon  the  words  Mum  ei 
qtdequid,  4^*  In  the  fine,  Poll.  163.  t.  e. 
it  should  seem,  that  the  remainder  was 
not  displaced.  But  in  the  MS.  Trea- 
tise on  Remainder,  published  by  Gwillim 
in  his  edition  of  Bac.  Abr.  Lord  C.  B. 
Gilbert  dtes  the  case  and  says,  that "  the 
better  opinion  seems,  that  by  the  grant 
of  tenememta  pnedieia  for  the  life  of  the 
husband  and  wife  and  the  longer  liver 
of  them,  an  estate  in  possession  passes 
iar  that  time,  and  that  the  words  totum 
et  quicquid  kahent,  &c.  cannot  be  taken 
by  way  of  restriction  to  qualify  it,  so  as 


to  pass  only  their  several  estates  by  firac- 
tions,  that  being  a  distinct  independent 
clause,  and  added  by  way  of  accumula* 
tion  to  include  and  take  in  whatever 
intent  the  first  words  might  be  thought 
insufficient  to  carry,  andtibentheremain- 
der  was  displaced." — ^A  fine  wr  eoneeuit 
in  the  general  form  above  stated  would  not 
now  be  permitted  to  pass.  See  Aymoiir  v. 
Barker,  2  Taunt  198.  But  see  Ludlow 
V.  Drummoud,  Id,  p.  84. 

(6)  See  upon  this  point,  13  Viner, 
358.  Bac  Ab.  in  the  place  cited  in  the 
last  note.  Com.  Dig.  Forfeiture,  A.  2. 
Seymour  v.  Barker,  2  Taunt  202.  B 
Cruise  Dig.  p.  260,  2d  edit 


h,  C.  Tomkitu  v.  Porbjf,  3  Keb.  635.  C^*  ^'^  "V 

Centum  virgulas  pcami  pendentis,  AngV  hangings;  it  was  Badutin. 
moved,  that  it  was  not  good,  because  there  is  a  proper  word  ^'^^*j\ 
for  hangings,  as  aularum  peristroma.  p,  430, '    ^ ' 

Wylae  seemed  that  it  was  not  good,  because  hangings  is  a  Cro.  Eiis.  754. 
substantive,  and  pendens  is  an  adjective,  and  compared  it  to 
the  case  of  duodena  Jili,  AngF  dozen  of  thread,  which  was 
held  naught  in  parUament,  because  duodena  was  an  ad- 

cc2 
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jective ;  but  to  that  Janes  and  Twisden  said,  that  here  is  a 
substantive^  and  there  was  none^  and  they  thought  it  good. 
Adjoumatwr. 

(  C.  568.  )  Bull  r.  Palmer. 

'       S.  C.  T.  Jo.  47.  2  Lev.  165.  3  Keb.  626,  643. 

An  executor,  ExEOUTOR  declares  in  debt  upon  an  account  made  betwixt 
nonsuited  in  an  ^j,^  ^nd  the  defendant^  for  matters  betwixt  the  defendant 
acTOunt  stated  ^^^  *^^  testator ;  and  being  nonsuit,  the  question  was,  whe- 
betweenhim      ther  or  no  he  should  pay  costs? 

and  the  defend-  Wylde  inclined,  that  he  should,  for  though  the  ground  of 
between  the'  "  *^®  account  be  for  matters  in  the  testator's  lifetime,  yet  the 
testator  and  accouut  being  made  with  himself,  must  needs  be  within  his 
defendant,  shaU  knowledge,  and  therefore  if  he  brings  an  action  without  cause 
A^piaintiflrwlio  ^^  ^^^^  matter,  it  is  fit  he  should  pay  costs ;  and  therefore  in 
names  himself  trover,  the  Conversion  being  alleged  in  the  time  of  the  exe- 
executorunne-  cutor,  he  shall  pay  costs.  [Cro.  Car.  29,219.1 
ce«an^y^  shall        g^^  ^y^^  ^^^^^  ^^^^^  j^j^^^  ^^^^  ^f  ^  Contrary  opinion; 

but  they  agreed  the  case  of  trover,  because  there  the  plain- 
tiff need  not  at  all  mention  that  he  is  executor;  but  Twisden 
said,  he  had  always  taken  this  for  a  rule,  that  where  the 
plaintiff  cannot  declare,  bujt  he  must  needs  allege  himself  to 
be  executor,  there  he  is  not  a  plaintiff  within  tne  statute  to 
pay  costs;  and  here  in  this  case,  if  he  should  declare  gene- 
(1)  ViA,  post,  rally  upon  a  compiitasset,  he  must  be  nonsuited  (1),  and  what 
p.  5S8.  jjg  recovers  in  this  action  shall  be  assets,  and  so  per  three 

justices  he  shall  pay  no  costs  (a). 

(a)  Cont  per  Trehy,  C  J,  in  Nicholas  w.  Pull.   253.    Grimstead   ▼.    Sfdrlejft    t 

KUUgretD,  1  Ld.  Ray.  436.  But  the  case  Taunt.  116.    Thompson  ▼.  Stont^  1  Id. 

seems  to  be  good  law.  The  latest  cases  322.     Barnard  v.  Higdon,  3  Bam.  fr 

on  this  head  are  Cowell  v.   WattSf    6  Aid.  218.  Jonos  r.  JoneSj  IBing.  249. 

East,  405.    HiUiis  v.  Smith,   10  East,  And  see  3  Evans's  Statutes,  294-5,  note 

293.     Tattersall  v.  Groote,  2  Bos.  &  (1).  Gwill.  Bac*  Ab.  Costs,  (E). 

[425      ]  ^ 

(  C.  669.  )  Taylor  v.  Watts. 

S.  C.  Joyner  ▼.  Watts,  T.  Jo,  48.    3  Keb.  607,  643. 

Administration  ADMINISTRATOR  durante  tntnori  CBtate  of  six  brings  an  action, 
dwranu  mtnori-  and  avers,  that  five  of  them  were  under  the  age  of  seventeen, 
e^fwutorrdeter-  *»d  the  Other  was  about  the  age  of  seventeen,  but  under 
mines  when  one  twenty ;  and  the  defendant  demurred ;  and  the  question  was, 
of  them  attains   whether  the  administration  should  be  determined,  according 

the  age  of  17  (a).  ^ 

(a)  1  Sid.  185.  1  Leon.  74.  Brownl.  tion  determines  at  the  age  of  twenty- 

46.   Jones  v.  Lord  Strafford,  3  P.  Will.  one.    Atkinson  v.  Cornish,   I  Ld.  Ray. 

87-8.    4  Tyrwhitt's  Bum's  Eccl.  Law.  338.   Freke  v.  Thomas,  Jd,  667.  &  C. 

284.    1  Lill.  Prac.  Reg.  47,  2d  edit  1  Salk.  39.    Edmund  v.  Shaler,  Comyn, 

The  distinction  is  between  administra-  159.   Bac.  Abr.  Executors,  (B)  3.    For 

tion  granted  during  the  minority  of  one  the  reasons  of  this  difference,  see  Haig. 

entitled  to  administer  to  an  intestate,  and  Co.  Lit  89  b,  note  (6).     As  to  infimt 

during  the  minority  of  an  infant  ezecut-  executors,  see  now  the  ttat  38  Geo.  3, 

or:  in  the  fonner  case,  the  administra-  c.  87. 
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• 

to  Pigofs  case,  5  Co.  29,  before  one  of  the  executors  arrived 
to  twenty-one,  becailse  by  the  new  act  concerning  administra- 
tion, the  executor  is  to  give  bond,  and  that  he  cannot  do  be- 
fore he  is  twenty-one ;  and  the  Court  will  not  grant  adminis- 
tration to  him  since  that  statute,  and  so  the  testator's  debts 
will  not  be  recoverable;  but  notwithstanding  the  Court  gave 
judgment  against  the  plaintiff ;  and  Wylde  said,  though  he  3Keb.  6ii. 
cannot  give  bond  himself,  yet  he  may  be  bound  by  his  sure-  ^ 
ties  (i). 

(6)  Sed  quare,  vid»  Freke  v.  Thomas^      quires  a  bond  only  from  adminittratort 
1  Salk.  39.  1  LiH.  Prac.  Reg.  47.      Be-      and  not  execuion. 
eides,  the  stat.  22  &  23  Car.  2,  c.  10,  re- 


Strange  v.  Greenhill.  /  q  g^O   ) 

5.  a  2  Lev.  166.  T.  Jo.  48.  3  Keb.  644. 

Obligation  in  quartoginti  libris,  and  declares  for  50/.  and  Variance. 
upon  a  demurrer,  judgment  against  the  plaintiff.  ^^^^*  ^-  *^^» 


Semb,  S.  C.  Wood  v.  Withers,  3  Keb.  646,  650.  \  C  57 1 .  ) 

Trespass  for  taking iorife, -^wg'/fc^,  a  ^teer  or  ox;  after  ver-  False  latin. 

diet  it  was  moved  in  arrest  of  judgment,  because  hovile  doth  -^«^^«^«- 

not  signify  a  beast,  but  an  ox-stall;  but  j»er  Cur^  ifbovilesig- 

nifies  only  an  ox-stall,  the  jury  shall  be  presumed  to  give 

damages  only  for  that,  and  the  Anglic^  void.   March,  16.  10 

Co.  132.     And  being  trespass  will  lie  for  taking  an  ox-stall,  Trespass  lies  for 

it  shall  be  presumed  that  damages  were  given  for  that.  ^king  an  ox- 

8  mil* 

Lord  Shaftsbury  v.  Lord  Digby.  C  C.  672.  ) 

5.  C,  ante,  p.  422,  and  post,  429. 

It  was  moved  in  arrest  of  judg^nent,  that  the  statute  here  vid,  maigin, 
was  mis-recited;  for  the  statute  (I)  is  of  dukes,  earls,  jus-  P-  "^^o. 
tices,  and  other  great  officers  of  the  realm ;  and  they  had  re-  0^  ^  R.  2,  st  i, 
cited  in  their  declaration  de  ducibtiSy  pr^elatis,  &c.  magnis 
oMdariis  regni,  and  left  out  the  words  et  aliis,  which,  it  was 
alleged,  had  altered  the  whole  sense  of  the  statute,  for  by 
this  means  the  statute  should  extend  only  *  to  such  as  were  [   *  426 
named  before,  whereas  it  extends  to  several  great  officers 
that  are  not  named,  viz.  Lord  Chamberlain  or  High  Consta- 
ble.    But  it  was  alleged  for  the  plaintiff,  that  it  was  not  ne- 
cessary to  recite  the  whole  statute,  but  only  so  much  as  was 
sufficient  to  support  the  action;  as  hdre  the  plaintiff,  being 
an  earl,  need  not  have  recited  any  more  but  only  that  it  was  Cro.  Elk.  186. 
enacted,  that  none  should  speak,  &c.  de  comitibtis,  &c,  and  ^^o- 1^^- 
then  the  rest  shall  be  surplusage,  and  a  mis-recital  in  that  """**°'     • 
shall  not  hurt. 

'  But  on  the  other  side  it  was  said,  that  although  this  is  a 
general  law,  and  the  plaintiff  need  not  have  recited  it  at  all, 
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yet  if  he  takes  upon  him  to  recite  it^  and  mistakes,  it  is  fittal 
to  him,  especially  being  in  a  material  part,  Cro,  Car.  135. 
Dy.  168.  Ttvisden  seemed  to  make  a  difference  between  a 
3  Keb.  047.  count  and  a  bar,  that  in  a  bar  you  need  recite  no  more  than 
what  makes  for  you,  but  in  a  count  you  must  be  more  cer- 
tain. 

It  was  moved  also,  that  contrqfacere  according  to  Lord 
CromweWs  case,  4  Co.  was  naught,  but  the  Court  inclined 
that  that  was  well  enough. 

Et  adjcumatur.    \Post^  p.  4^.] 
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(  C.  673.  )  AsTREE  V.  Ballad. 

S,  a  but  not  S,  P,  pat,  p.  444-5. 

Venue  cannot  Venue  Cannot  be  changed  after  a  plea  pleaded  (a),  come 
be  changed  aaer  semble.  An  attorney  hath  the  privilege  of  laying  an  action 
anattoraeyUys  transitory  in  Middlesex,  and  the  Court  will  not  change  the 
a  transitory       vefiue  upon  affidavit  (&). 

action  in  Mid- 
dlesex, (a)  2  Stra.  858,  1162,  1202.  Cowp.  (b)  Ace.  2  Salk.  688.    Sayer,  15^» 

409.    3  Bos.  &  Pull.  12.    1  Taunt.  58.      180.  2  W.  BL  1065.  2MarsbaD,  152. 

R.  M.  1654,  §  5,  K.  B. 

[      427      ]  ^ 

(  C.  574.  )  Duke  of  York  v.  Sir  John  Danvers. 

S.a  BromtY.  Waii,  2  Lev.  169.  1  Vent 299.  T.  Jo. 57.  2 Mod.  130.  PoDez£  185. 

8  Keb.  459,  651,  688,  712. 

Whether  an  SiR  John  Danvers,  father  of  the  defendant,  hefore  tiie  25th 

f^*w^b^i3  ^^^  ^^  March,  1646,  was  seised  of  an  estate  tail,  and  after  the 

CarTs,  c  15,  ^^^^  of  March,  1646,  he  levies  a  fine  to  the  use  of  himself  m 

[whereby  the  tail.     The  question  was,  whether  this  estate  was  given  to 

hinds,  &c  of  the  kmg  by  any  words  in  the  act  of  13  Car.  2,  cap.  15?   And 

persons  except-    .  ®  ^"^        •'  i  '       r 

cd  out  of  the  act  two  questions  were  made. 

of  oblivion,  were      1.  Whether  there  be  any  words  to  give  an  estate  tail  to 

v€«ted^inthe      the  king? 

Admittingthatit  ^*  Admitting  there  be  not,  yet  whether  or  no  the  levying 
wasnot,  whether  of  the  fine,  after  the  25th  of  March,  1646,  which  bars  the  ola 
teMnt^hTttdi^^  estate  tail,  hath  let  in  this  forfeiture  to  lay  hold  of  it? 
theuM^of  him^  ^^  *^^  ^^^t  poiut  it  was  argucd  by  Levinz,  that  here  are 
self  in  uii,  &C.  no  words  to  give  an  estate  j;aif;  for  lands  a^d  tenements  are 
should  let  in  the  of  as  large  simiification  as  any  words  here;  and  these  shall 

p!'437^note."'''  ^^^»  ^  ^*  ^^^  ^^^'^  ^^^^  upon  Other  statutes  where  there  are 

the  same  words,  viz.  25  Ed.  3,  of  treasons.  13  R.  2,  cap.  2. 
16  R.  2,  cap.  5.  27  Ed.  3,  cap  5.  and  so  it  hath  been  held 
upon  these  statutes.   1  Inst.  130,393.  11  Co.  13.  Bro.  For- 
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feit.  101.  And  it  is  to  be  observed,  that  the  persons  named 
in  this  act  are  not  attainted  by  it,  nor  is  the  blood  corrupted, 
but  their  estates  are  given  to  the  king,  as  the  words  of  the 
act  do  import. 

But  it  is  true,  that  in  the  statute  S6  H.  8,  cap.  13,  these 
words,  ^'  all  lands  of  any  estate  of  inheritance,"  have  been  ' 

held  to  carry  an  estate  tail;  33  H.  8,  20,  adds  rights  and 
conditions.    5  Ed.  6,  11.  Plo.  481. 

To  the  second  question  he  held,  that  the  levying  of  the 
fine  would  not  open  a  way  to  this  forfeiture;  for  this  is  not 
Hke  where  tenant  in  tail  grants  a  rent,  or  confesses  a  judg- 
ment, or  lays  any  other  charge  upon  the  land,  and  then  le*- 
vies  a  fine,  that  shall  let  in  those  charges  which  were  laid  up- 
on it  before ;  but  here  was  no  charge  upon  the  land  before, 
neither  is  this  act  an  attainder,  for  then  the  estate  tail  would 
be  forfeited  by  consequence,  and  though  he  hath  once  a  fee, 
it  is  but  instanteTf  and  the  law  will  not  take  notice  of  it.  1 
Inst.  31.    3  H.  4.  2  Cro.  615. 

Sir  Jo.  King  argued  for  the  Duke  of  York,  who  was  pa- 
tentee of  the  lands  in  question. 

1.  To  the  first  point  he  held,  that  estates  tail  were  forfeit- 
ed by  the  words  of  this  statute,  although  they  are  general. 

*  2.  For  the  statute  de  dofds,  which  preserves  them,  hath  [    *  428   ] 
only  general  words,  as  to  restrain  them  from  aliening;  and  a  piow.  S60. 
forfeiture  hath  been  expounded  an  alienation,  so  as  tenant  in  i  Roi.  429. 
taU  could  not  forfeit  till  the  statute  of  26  H.  8.  ^y^»  **^- 

This  b  in  restitutionem  commums  juris;  for  at  common 
law  a  fee  conditional  was  forfeitable. 

3.  The  statute  of  26  H.  8,  which  is  agreed  by  all  to  ex- 
tend to  estates  tail,  hath  only  general  words,  and  no  particu- 
lar description  of  an  estate  tail. 

4.  Statutes  concerning  forfeitures  shall  be  construed  strong;- 
ly  for  the  king.  Plow.  234.  2  Rol.  Rep.  503.  4  Co.  Adams  v. 
Lambert. 

2.  To  the  second  point  he  held,  that  if  the  words  did  not 
extend  to  estates  tail,  yet  his  levying  of  a  fine  hath  let  in  the 
forfeiture,  as  it  would  do  charges  or  mcumbrances  by  tenant 
in  tail.   1  Co.  48.  Poph.  132. 

For  this  forfeiture  bv  this  act  must  relate  either  as  an  of- 
fice found  to  an  attainder,  as  3  Ed.  4,  25.  1  List.  52,  b.,  or 
else  as  the  attainder  to  the  ofience  committed.  Plow.  488. 
1  Inst.  390. 

And  he  held,  that  when  this  estate  was  by  the  fine  con- 
veyed to  the  conusee,  who  was  seised  to  his  use,  that  this 
was  within  the  very  words  of  the  statute;  and  he  held,  that 
an  instantaneous  fee  might  be  forfeited ;  and  cited  Moor,  196. 
Pym^s  case,  Cro.  Car.  ASG.  7  Co.  Englefield^s  case ;  and  so 
prayed  judgment  for  the  defendant.  Adjoumaiur.  [Continu- 
ed, postf  436.] 
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(  C.  575.  )  Holt  v.  Medlicott. 

S.  a  R.  V.  Holtt  T.  Jo.  51.  3  Keb.  667»  700, 706,  734.  Po$t,  p.  441. 

When  a  corpo-  A  MANDAMUS  being  directed  to  the  mayor  and  burgesses  of 
IppohiteTrfa.  Abingdon,  to  restore  Mr.  Holt  to  the  recorder  s  place,  they 
rante  henepia-  returned,  that  the  king  by  his  letters  patent  gave  them  liber- . 
cito,  the  corpo-  ty  to  make  a  recorder  durante  beneplacilo.  It  was  said  by 
STthlif  ■  ^We,  that  a  corporation  cannot  determine  theirwiUbut  un- 
wiu  under  seal,  d^r  their  Corporation  seal  (a). 

Per  wad,  J. 

'  (a)  Vid.  S.  C,  3  Keh.  700,  734.    But  an  instrument  under  seaL  PepU'i  case, 

according  to  Sir  T.  Jones,  "  it  was  an-  1  Vent.  342.    51  C.  2  Sbow.  69.     At  all 

swered  that  the  power  of  election  and  events  the  return  to  a  mandamus  needs 

determination  of  the  will  is  in  the  Mayor  not  particularly  state  it.  DighUm's  case, 

and  Capital  Burgesses,  who  are  no  cor-  1  Vent  77.    Anon.  lb.  355.   Com.  Dig. 

poration  (the  name  uf  incorporation  being  Mandamus,  D.  3.  R,  v.  City  of  Chester, 

Mayor,  Bailiffs,  and  Burgesses)  nor  have  6  Mod.  11 ;   and  see  Dean  4«.  of  Wind- 

a  common  seal;  and  the  determination  of  sor  v.   Gover,  2Saund.365.     And  the 

their  will  is  fully  shewn  in  this,  that  by  due  choice  of  a  successor  is  a  sufficient 

thpm  amoiusjmt  et  existit,"  p.  52.  And  determination  of  the  will.  Pejns's  case, 

it  should  seem  that  the  mode  of  removal  supra,   R,  v.  Mayor  of  Canterbttry,  1 

depends  upon  the  manner  of  appoint-  Stra.  674. 
ment,  and  is  therefore  not  necessarily  by 


(  C.  676.  )  Nelson's  Case. 

S,  C.  ElUs  V.  RuddU,  or  Audle,  or  Nelson,  2  Lev.  151.  3  Keb.  552,  659,  678. 

The  bailiwick  The  question  was,  whether  the  leasing  of  the  bailiwick  of 
En^offioTwiOdn'  *^®  Ubcrty  of  the  Savoy,  rendering  a  rent,  be  a  buying  an  of- 
the  5  &  6  Edw.  ^c^  within  the  statute  of  5  Ed.  6, 16  ?  And  the  Court  agreed 
6,  c.  16.  that  it  was  not ;  for  all  the  bailiwicks  of  liberties  in  England 

[  *  429    ]  are  bought  and  sold;  and  the  mar^shalsea  of  the  King's 
Ante,  p.  19.       Bench,  and  the  under-warden's  place  of  the  Fleet,  &c.  (a). 

(a)  Ace.  GodboU't  case,  4  Leon.  33,  Lev.  151.    3  Keb.  553.     See  the  strong 

cited  in  Btankardf.  Galdy,  4  Mod.  223.  remarks  of  Willes,  C.  J.  upon  tliis  case 

Tho  bailiwick  of  the  Savoy  is  an  office  in  Hugghu  v.  Bambridge,  Willes  Rep. 

of  inheritance,  and  therefore  excepted  241.  ^ 

out  of  the  statute  by  the  4th  sect   2 

(  C.  577.  )  Woodward  v,  Aston. 

S.  C.  1  Vent.  296.  2  Mod.  94. 

An  office,        Upon  a  trial  at  bar,  in  an  indebitatus  assumpsit  (a)  for  mo- 
deSi\  not  lost  '^^y  ^^^ccived  to  the  plaintiff's  use,  the  question  was,  whether 
by  the  destruc-  or  no  the  officc  of  clcrk  of  the  papers  was  wholly  in  the  plain- 
tion  of  the  deed,  tiff,  or  whether  the  defendant  was  jointenant  with  him  ? 
proved?  ^^  hstt  it  was  agreed,  that  although  this  is  an  office  that 

When  one  Cannot  pass  but  by  deed,  and  the  deed  be  lost  or  cancelled, 
entire  office  is    yet  this  doth  not  destroy  the  riirht  of  the  grantee  in  the  office, 

held  by  two, '»'-''-   -       -       -  -  ^  --_•©_-©-    ..  ^^ 

surrender  or 


nto'o;  "^  if  *e  deed  can  be  proved.  [Cro.  Car.  399]  (6). 

(a)  As  to  the  form  of  action,  see  pott.  It  has  been  said  that  in  the  case  of  things 
Mayor  of  London  y.Gorey,  ^,iZZ,  How-  lying  in  grant,  tlie  destruction  of  the 
ard  v.  Wood,  p.  473.  deed  determines  the  interest  of  the  gran- 

(b)  There  is  a  doubt  in  Ventris  as  to  tee.  Gilb.  Evid.  p.  107-8,  ed.  1777. 
cancellation  by  consent  of  the  parties.  Bac.  Abr.  Leases,  (T).   And  sceJDof  t. 
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It  was  afco  agreed,  that  if  there  be  two  officers  in  one  in-  forfeiture  of  one 
tire  office,  and  one  surrender  br  forfeit,  that  this  redounds  [!^e"'J^7ntawc 
wholly  to  the  advantage  of  the  other;  for  the  office  being  in-  of  the  other. 
tire  he  cannot  grant  "away  his  moiety.     Plow.  NevWs  case,   The  office  of 

381(c).  clerk  of  the 

It  was  likewise  agreed,  that  the  officer  here  can  make  no  be^xenda^by 
deputy ;  becaiise  it  is  not  granted  to  him  and  his  9ssigns,  or  deputy. 
to  be  exercised  per  $e  vel  deputaf  suum  ;  and  besides,  it  is 
a  personal  service,  and  requires  knowledge  and  skill,  and  none 
can  exercise  the  office,  but  he  that  is  admitted  by  the  Court  (rf). 

Hirttt  3  Stark.  Rep.  61,  note  (a).     But  two,  and  the  longer  liver  of  them.     See 

see  Bolton  v.  Bishop  of  Carlisle,  2  Hen.  61.  Vent  and  Mod.  Rep.  And  see  Bro.  Office, 

259,  263.   Roe  v.  Jrchhishop  of  York,  pi.  51.  Crompt.  Courts,  161  or  116. 

6  East,  86,  90-4.  Perrott  v.  Perrott,  14  (rf)  See  R,  v.  Lenthal,   3  Mod.  150. 

East,  431.  Doe  v.  Bingham,  4  Barn.  &  Com.  Dig.   Officer,  D.  1,2.    Bac.  Ab. 

Aid.  677.   ISViner,  43.  Offices,  (L).  Cter«<^ff  v.  £t;e/yn,  5  Barn, 

(c)  The  grant  in  this  case  was  to  the  &  Aid.  87. 

Lord  Shaftsbury  v.  Lord  Digby.  \  ^'  ^ '  "•  ) 

.0        S,  C.  ante^  p.  422-5. 

In  this  cause  Ramsford  delivered  the  opinion  of  the  whole    Contrafaeere  is 
Court,  that  the  plaintiff  ought  to  have  his  judgment.  ^^o^d^^ 

For  the  objection  contrafaeere,  it  is  used  in  MastoTs  Etim  (see^tat. 2R. 2, 
tries  upon  the  same  occasion ;  and  in  the  Lord  Cron^w^lVs  st.  1,  ch.  5.) 
case,  4  Co.  and  it  is  used  for  counterfeiting  in  the  case  of  mo-  n^^^JI^^^^ 
ney  and  of  deeds,  and  though  it  be  not  a  word  in  the  diction-  of  a  statute  than 
ary,  yet  it  is  a  word  that  the  law  takes  notice  of,  and  is  well  makes  fbrhim- 

qnough.  J^e^  ofln 

2.  As  for  the  misrecital,  it  is  well  enough;  for  the  plain-  immaterial  part 
tiff  hath  truly  recited  so  much  as  concerns  his  purpose  to  shall  not  vitiate, 
ground  his  action  upon ;  and  if  he  had  recited  no  more,  it  had  ajthoug^ihecon- 
Been  well  enough ;  and  he  said,  there  is  no  difference  betwixt  f^f^i^^^lJuH 
this  and  Blomer's  case,  A.  D.  1649,  upon  the  statute  of  Will-  pradkH,  t.  Jo. 

ton,  against  the  hundred  of-^ for  a  robbery,  and  recites  ^®- 

the  statute  of  13  Ed.  1,  cap.  1,  sess.  2,  according  *  to  the  [  ♦430  ] 
printed  statute,  which  is  ^^  burning  of  houses,"  whereas  the 
roll  is  "  Arsons,"  and  not  "  Arsons  de  measons,"  yet  being 
his  action  was  brought  for  a  robbery,  and  he  had  recited  that 
part  well  enough,  the  plaintiff  had  his  judgment;  and  so  is 
the  case  of  Dive  and  Manningham,  that  a  man  need  recite  P^o^*  ^i. 
no  more  than  makes  for  his  case ;  and  the  conclusion  contra 
formam staiuH prtBdicti  is  well  enough;  for  each  clause,  viz. 
of  earls,  barons,  &c.  is  a  several  statute  as  to  those  respect- 
ive persons ;  and  so  he  gave  judgment  in  nomine  totitis  Cu-'" 
rice  pro  quer*  (a). 

(a)  The  statnle  being  general  was  97.  6  Term  Rep.  771-6.    See  farther  on 

recited  mmecessarily.   S,  C,  2  Mod.  99.  this  point  Com.  Dig.   Action  upon  Stat 

Yet  however  needless  the  recital  may  be,  I.  Bac  Ab.  Stat  (L).  5.  Bull.  Ni.  Pri.  4. 

the  concluAon  contra  formam  &c.  witli  -  Evans's  note  on  Mill*  v.  Wilkint,  2  Sallt. 

a  pradict*  generally  engages  the  party  609,  and  antef  p.  19,  75,  311. 
to  an  exact  redtal.  1  Listw.  140.  I>oiigl. 
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(C.579.  ) 


Sir  William  Soames  v.  Sir  Sam.  Barnardiston* 

Continued  from  p.  390. 

Action  on  cho  This  cEse  c9miDg  to  be  argued  at  Serjeants  Inn  before  the 
case  lies  not  Judges  of  the  Coimnon  Fleas  and  Baronsj  the  judgment 
JT^JdiJr^  given  in  the  King's  Bench  was  reversed.  North,  Mountagne, 
double  return  to  fFyndham,  LittUtony  Thurland  and  Barton,  wete  of  opin- 
a  parliamentary  ion  to  reverse  it;  Atkbis  and  Ellis  being  of  opinion  to  affirm 

^,  p.  15-6.     it  («)• 

jLne  chief  reasons  were. 
In  parliament-      1-  The  sheriff  in  this  case  is  a  judge;  for  it  is  matter  of 
ary  elections  the  judgment  whether  the  voters  have  an  estate  in  value,  whe- 

u*Co["*^"^  ^^^^  *^®y  ^®  resiants,  &c.  and  action  of  the  case  lies  not 
against  a  judge  for  giving  his  judgment,  though  he  be  in  an 
error,  because  they  shomd  be  free,  and  have  nothing  to  awe 
them  with  in  giving  their  opinions  (b). 

2.  A  double  return  is  a  legal  act,  x^hen  the  matter  is  doubt- 
ful, that  it  may  be  left  to  the  judgment  of  the  parliament  to 
determine. 

3.  This  course  is  inconsistent  with  those  acts  of  parliament 
Tii  1104, 1105.  that  relate  to  these  matters ;  for  if  the  party  grieved  neglect 

to  bring  his  action  for  the  100/.  upon  the  statute  for  tiiree 
months,  then  it  is  an  action  popular,  and  any  body  else  may 
sue  for  the  100/.  and  afterwards  the  partyjmeved  may  bring 
his  action  upon  the  case,  and  so  the  sheriff  should  be  twice 
charged;  for  the  recovery  by  a  third  person  can  be  no  bar  to 
his  action. 

4.  The  sheriff  in  this  case  cannot  take  security  from  the 
T  •  1095  1106  P*^y»  ^  he  may  in  other  cases  upon  returns;  and  this  dif- 

'  '  fers  from  the  common  cases  of  sheriff's  returns ;  for  in  some 
cases  he  may  mend  his  return;  in  some  impanel  a  jury;  in 
some  pray  tne  direction  of  the  Court,  and  pray  time ;  but 
here  he  must  make  a  quick  return  without  any  of  those  ad- 
vantages to  himself. 

*  5.  The  novelty  of  this  action,  it  being  pritruB  impresrio- 
nis;  and  if  ever  any  action  would  have  lain,  it  would  certainly 
have  been  brought  before  this  time,  according  to  Uttleton 
upon  the  statute  Sipatres  conquerantur  (c). 


6  How.  State 
Tri.  1099. 


0  How.  State 


JnUt  p.  880. 
6  How.  State 


[  *431    ] 

JnU,  p.  38S, 
390. 


(a)  See  argument  of  Ettitf  J,  in  6 
How.  State  Tri.  p.  1070;  ofJtkhu,  J. 
Ibid,  p.  1074 ;  and  of  Ld.  C.  J.  North, 
lb.  p.  1092,  and  in  the  Harg.  MSS.  Brit. 
Mus.  numb.  339,  pL  4,  in  Ellis's  Cata- 
logue. 

(b)  See  6  How.  State  Tri.  p.  1096. 
But  see  Atkinses  Arg.  Ibid,  p.  1 090,  and 
the  different  opinions  in  Ashby  v.  White, 
2  Ld.  Ray.  941, 943,  947, 950.  1  Salk. 
20.  That  the  office  is  ministerial,  see 
Com.  Dig.  Viscount,  C.  4.  Bac.  Ab.  Court 
of  Parliament,  (D).  3.  ScMnotH  ▼.  Bum- 
tied,  6  Term  Rep.  649,  per  Kenyon. 
That  his  duties  are  partly  ministerial  and 
partly  judicial,  see  CuUen  v.  Morris,  2 


Stark.  587,  fwr  Abbott,  C.  J.,  and  Ld.  C. 
J.  North's  Ikx^  6  How.  State  Txi  1096-7. 
The  same  point  is  discussed  in  Hey- 
wood's  Dig.  of  Law  of  County  Elections, 
p.  472,  et  teq.  2d  edit 

(c)  On  the  argument  of  novelty,  see 
6  State  Tri.  1071, 1086,  1107-8,  1115. 
Ashby  ▼.  Whiie,  2  Ld.  Ray.  944,  957. 
Harg.  Co.  Lit.  81  b.  n.  2.  ChapmM  ▼. 
PickertgUl,  2  Wils.  146.  Lecaux  T. 
Eden,  Dougl.  602.  Bussel  ▼.  Jlcii  ef 
Devon,  2  Term  Rep.  673.  Pasley  ▼. 
Freeman,  3  Term  Rep.  63.  BirHey  ▼. 
Pres^raoe,  lEtat,2%5'6.  DukeqfNeW' 
castle  ▼.  CUsrk,  8  Taunt.  621. 
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6.  The  whole  subject  matter  of  it  relates  to  and  ooncenui   When  tbe 
the  parliament^  and  the  conusance  of  it  relate?  to  the  parlia-  ij^^"  ^y 
ment,  though  in.  some  cases  the  Judges  may  determine  some  |e„  reUtbgto' 
matters  relating  to  parliament ;  as  what  shall  be  said  a  session,  parliament 
and  what  an  act,  &c.  (</). 

7.  Another  reason  is,  because  the  sheriff  is  not  admitted 
in  this  case  to  give  any  evidence  in  contradiction  to  the  judg* 
ment  of  parUament,  which  he  was  not  a  party  to. 

8»  Here  was  no  legal  damage;  for  the  delay  was  by  reason 
of  the  parliament's  consideration,  and  not  by  reason  of  the 
sheriff. 

•And  if  the  nature  of  the  thing  will  not  bear  an  action,  the 
addition  off  also  et  malitiose  wiS  not  do  it. 

And  he  took  this  difference  concelming  actions  upon  the   An  ii^ury,  oc- 
case,  viz.  where  a  man  is  compellable  to  do  an  act,  ana  so  errs  <i*>^^  ^7 
in  it,  there  an  action  will  not  lie;  but  if  a  man  voluntarily  ury'ac^is  ^' 
puts  himself  upon  such  an  act  as  is  prejudicial  to  another  per-  actionable: 
son,  there  he  shall  have  his  action;  and  upon  this  difference  '^^^^  '^^ 

; .  .  "^  .  P*ity  wag  oom- 

4i'         .     .  .  .      .  .  .    P«U»Wetodo 

That  it  lies  not  against  an  indictor,  because  he  is  upon  his  the  act  (<)• 
oath;  he  thrusts  himself  not  into  the  matter;  but  against  a 
prosecutor  it  doth,  because  he  comes  in  voluntarily. 

And  so  it  lies  not  against  a  judge,  becauae  he  is  bound  to 
give  his  judgment;  and  so  it  is  of  a  justice  of  peace,  when 
complaint  is  made  to  hun ;  but  if  a  justice  of  peace  will,  with- 
out any  complaint,  send  for  a  party  and  imprison  him,  ybbo  et 
maUtwse,  there  an  action  Hes  agamst  hun,  as  wefl  as  agamst  . 
any  other. 

Ibesides,  some  things  m  their  own  natures  are  not  action-  J??J^^!f 
able ;  as  it  lies  not  against  a  lord  for  refusing  to  admit  a  copy-  not  acdonabie, 
holder,  nor  against  a  man  for  a  breach  of  trust:  it  lies  not  the  addition  of 
against  a  witness  that  gives  evidence,  by  aOeging  that  he  did  ^^'^>  "i!!m!I 
it  faho^  malitiose f  et  scienter,  Hutt.  11.  ki^ilm  not 

And  to  say  that  he  did  it  scienter  would  not  help  it;  as  to  make  it  lo. 
allege,  that  a  judse,  knowing  the  law  to  be  clear  for  him,  f^*^}^'^i^ 
did  delay  him,  or  give  his  opimon  against  him ;  or  that  a  bish-  p.  1072, 1099, 
o^,  knowing  his  patron's  title  to  be  clear,  did  refuse  to  admit  11  is.  2  show, 
without  a  jtire  patronatus ;  indeed  in  some  cases  scienter  is  ^,/ JS^* 
material ;  as  in  case  of  a  doff  for  killing  sheep,  or  keeping  his  ^^^n  wcUnter 
servant  or  his  wife ;  but  in  wose  cases,  if  it  be  proved  in  evi-  is  material  (f), 
dence,  that  the  party  *  had  notice  of  it  given  him  by  any  bo-  [   *  432    } 
dy,  he  must  take  notice  at  hb  peril,  though  he  doth  not  be-  6  How.  state 

Tri.  1114. 


(d)  See  further,  6  How.  State  Tri.  p. 
1082-6, 1101-9, 1116.  2  Salk.  503, 512. 
LtL  Shqfttbury's  case,  pat,  p.  453.  Be- 
fiyois  ▼.  Evelyn,  Judgments  of  Sir  O. 
Bridgman,  by  Bannister,  p.  324,  and  the 
arguments  in  Burdstt  y.  A^oi,  14  East, 
63,  88,  161,  as  to  ^dinct  and  mddeni^ 
conusance  of  snch  matters. 

(c)  See  &  C,  6  How.  State  Tri.  1107, 
1 1 18-4.    Manwia  ▼.  Skper,  WiUes,  34. 


Drewe  ▼.  CauUaih  1  East,  564-6,  notes. 
SuttoH  y.  Clarket  6  Taunt  29.  &C,l 
Marsh,  429.  And  see  the  words  of  TWf- 
den  mBradboume*t  case,  poit,  p.  435. 

(/)  See  Com.  Dig.  Action  on  Case  for 
Deceipt  F.3.  Poff,  p.  534, 0. 722.  ILd. 
Ray.  606.  2  Espin.  Rep.  482.  2  East, 
446.  Peake  N.P.  C.  55.  3  Black.  Com. 
142. 
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lieve  it;  for  there  he  may  easily  prevent  this  mischiefi  by 
turning  away  the  servant^  or  hanging  the  dog.  But  here  the 
sheriff  cannot  have  such  certain  knowledge,  for  one  party 
may  tell  him  such  a  man  is  duly  elected,  and  another  that 
another. 

Another  thing  alleged  was,  that  this  is  a  mischief  that  can 
never  happen  but  in  parliament  time ;  and  then  they  may 
punish  the  sheriff  for  it,  if  he  misdemean  himself. 

And  upon  these  reasons  the  judgment  was  reversed  (g). 


(g)  It  is  said  that  Ld.  C.  J.  Faughant 
and  Ld.  C.  6.  TurneTf  (who  were  both 
deceased  at  this  time),  concurred  in  the 
opinion  of  Ld.  C.  J.  North,  &c.  6  How. 
State  Tri.  1117.  After  the  revolution, 
upon  error  in  parliament  the  Lords 
affirmed  the  reversal.  See  the  proceed- 
ings in  State  Trials,  supra.  False  and 
double  returns  are  now  remedied  by 
7  &  8  Will.  3,  c.  7.  The  above  case  is 
frequently  cited  In  Athbyy,  White,  14 
State  Tri.  695,  and  is  confirmed  in  On- 
slow V.  Rapiey,  3  Lev.  29.  S.  C,  2  Vent 
37.  Prideaux  ▼.  Morris,  2  Salk.  502-3. 
Lutw.  88.     And  see  3  Wooddes  Lect 


208-9.  But  in  MyddUUm  v.  Wynn,  Ld- 
C.  J.  Willes  expressed  an  opinion,  thai 
the  action  would  lie  at  common  law. 
Willes  Rep.  605-6.  S.  C.  1  Wils.  127. 
That  tliere  must  be  an  express  averment 
and  proof  of  malice,  or  of  something  tan- 
tamount to  it,  see  Drewe  y.CouUon,  1  East 
563,  n.  CuUen  Y.^orris,  2  Stark.  577. 
Dosweil  V.  Impey,  1  Bam.  &  Cressw.  165, 
and  other  cases  cited  in  Burdett  v.  Abbot, 
U  East,  59-62.  There  are  some  obser- 
vations upon  this  case  in  North's  Life  of 
Lord  Guilford,  p.  100,  &c.  2d  edit  and 
in  North's  Examen. 


(  C.  680. ) 


Hudson  v.  Malin. 

S.  C.  3Keb.  671. 


Where  a  party  It  was  held  in  this  case,  and  so  adjudged  per  Curiam,  that 
meeting  more  ^^^^®  ^^^  phiys,  and  another  bets,  and  a  third  person  loses 
than  100^  alto-  to  them  both,  and  gives  a  bond  for  ninety  pounds  to  one,  and. 
getfaer,  byplay-  ninety  pounds  to  the  other,  that  both  these  bonds  were  void 
wiuT^evOTo"^  by  the  statute,  though  they  were  given  to  several  persons, 
persons,  it  is  ^uid  though  One  won  by  betting  and  the  other  by  playing; 
within  the  stat  for  the  judges  Will  construe  this  statute  as  extensively  as  may 
Jfti^"p.^200^  be  for  suppressing  of  gaming.  A  case  between  Danvers  and 
358,421.  '  Thistleworth  (1)  was  cited  by  Levinz,  when  it  was  held,  that 
(1)  1  Lev.  244.  if  a  man  had  lost  100/.  and  paid  it,  yet  his  bond  would  be 
Ante,  p.  201.  ^qq^  for  any  sum  under  100/.  But  the  Court  said,  that  case 
is  not  like  this,  for  here  bond  is  given  for  all  (a). 

(a)  Ace.  Noell  v.  Reynolds,  2  Show,  cited  Com.  Dig.  Pleader,  2  G.  8.  But 
185.  Walker  y.  Walker,  12  Mod.  258.  see  contra,  Dickson  v.  Pawlet,  1  Salk. 
WhUgraoe  v.  Chancey,    1  Lutw.    180,      345.    i^/aaAopev.  iSim^,  5  Mod.351-2. 


(  C.  58  L  )     The  Town  of  Stanlock  t?.  Bampton  in  Oxfordshire. 

S.  C.  3  Keb.  674. 

A  poor  man  One  Bames  had  been  long  settled  at  Bampton  in  Oxford- 
*ure^«»^  shire,  and  afterwards  a  copyhold  estate  for  life  in  a  cottage 
copyhoidforiife,  ^^rth  about  40*.  a-year  in  Stanlock  came  to  him,  which  he 
at  B.,  worth 40#.  purchased.  It  was  held  here,  that  Bames,  if  he  pleased, 
not  be '  ^^^t^d  ™^Sht  go  to  his  own  house,  though  the  value  was  so  small; 
from  remoTing  ^^^  *^^  town  is  not  chargeable  to  maintain  him,  so  long  as  he 
thhher,  nor        hath  any  thing  of  his  own;  and  though  the  yearly  value  be 
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but  small,  yet  he  may  sell  it  and  raise  money,  if  he  will;  Kut  compelled  to  do 
they  all  likewise  held,  that  the  town  of  Bampton  could  not  *<>•  See  19  Vin. 
foi^ce  him  to  remove  thither.     And  the  order  that  was  made  ^  J"  j  5^   ^*  ' 
by  Justice  Atkins  to  remove  him  &om  his  own  house  to      ' 
Bampton^  where  he  was  last  settled,  was  quashed,  this  appear- 
ing to  be  the  case.  P     ^00     -1 

(C.581b.) 

Semb.  S.  C.  Walseworth  v.  Tetping,  3  Keb.  673.  ^  ^ 

In  a  case  between  a  town  in  Hertfordshire  and  another  in  caimoTbe'^re^ 
Buckinghamshire,  it  was  held,  that  if  a  man  Uve  in  H.  for  a  moyed  by  reason 
good  time,  and  then  goes  to  G.  and  there  falls  so  sick  that  °^^J^"!"iv 
he  is  not  capable  of  being  removed  back  to  H.,  though  he  lie  ^y  gain  a  seSe- 
in  that  condition  for  many  days,  this  shall  acquire  no  settle-  ment    See  35 
ment.  ^^®-  ^'  ^  ^*^- 

10  East,  25. 

Harvey  v.  Jackson.  (  C.  582. ) 

S.  C.  3  Keb.  673. 

The  defendant  was  bound  to  deliver  ten  quarters  of  com  to  jg  fixed  for^hiT 
the  plaintiff  at  or  before  such  a  day;  and  he  pleads,  that  he  delivery  ofgoods 
tendered  it  to  him  at  such  a  place  before  the  day,  and  none  *?*^®?^*J!f** 
would  receive  it,  and  doth  not  say  that  he  went  to  him  be-  ^^o  pleads  a 
fore  to  know  where  he  would  receive  it,  and  tendered  it  ac-  tender,  must 
cordingly.  1  Inst.  210  b.    And  it  was  held  no  good  plea.       ?«^  **?  ^"^ 

^  "  o  A  nnt  applied  to 

him  to  appoint 
(a)  12  Mod.  421,  422.  20  Viner,  185-7.  AnU,  p.  93-4.  the  place  (a). 

Mayor  of  London  v.  Gorey.  (  C.  683.  ) 

S,  C.  2  Lev.  174.  1  Vent  298.  3  Keb.  677,  684. 

INDEBITATUS  ossumpsit  questioned  whether  it  would  lie  for   indebitatus 
the  duty  of  scavenger?  AndtheCourtinchiied  that  it  would;  ^^^^'^^b^ 
and  they  said,  that  if  a  man  receives  my  rents,  and  claims  the  custom  of 
them  as  his  own,  I  may  have  debt  against  him  for  it;  and  London  for 
they  cited  the  case  of  Aston  and  fFoodtvard,  where  an  tn-  ^^;  473 
debitatus  assumpsit  was  brought  for  the  receipt  of  the  profits  ^inu,  p.  429. 
of  an  office  of  clerk  of  the  papers  (a). 

(a)  Vtd,  pott,  Howard  v.  fVood,  p.  473.  95.     Mayor  of  Nottingham,  v.  Lambert, 

Barber  Surgeons  v.  Pelson,  2  Lev.  252.  Willcs,  118.     Seward  v.  Baker,  1  Term 

Shuttleworih  v.  Gai^t,  3  Lev.  262.  S.  C.  Rep.  616.     Grant  v.  Asile,  Dougl  729. 
1  Show.  35.     Exeter  v.  Trimlet,  2  Wils. 

S,  C,  Allen  v.  Rescous,  2  Lev.  174.  (  C.  584.  ) 

ASSUMPSIT.     In  consideration  of  two  guineas  given  hinj,  he    No  action  lies 
promised  him  three  if  he  did  not  beat  J.  S.  out  of  the  pound  ^Jat  Ae^cfend- 
before  such  a  day.     Judgment  was  arrested,  because  the  ^^  ^^^^^  ^^^ 
Court  will  discourage  such  unlawful  acts  (a).  a  thurd  penon. 

(a)  See  Winch.  49.  Hutton,  56.  Boul-  Post.  C.  L.  260.  Com.  Dig.  Pleader,  3  M. 
ter  v.  Clerk,  BnlL  Ni.Pri.  16.  Webby,  18.  Brown's  Entries,  Part  2,  p.  145. 
Bishop,  Id,  132.    1  Hawk.  c.  60,  $  26.      Hunt  v.  BeU,  1  Bing.  3« 
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(  C  Mil  ^  ^^^  ^*  Caudrey. 

^       *     .     *  ^  S.CDq^  y.Qartly,  SKeb.  710. 

nftUJS^S'  ^  '^^^  defendant  being  executor  to  a  debtor  of  the  plaintifFdid 
ikU^Da^^  promise,  that  if  he  (Ud  take  upon  himself  the  administration^ 
]iiue,ifhetake8  he  would  pay  him  his  debt;  held  no  consideration,  being 
a^i^L^d^n    ™^^®**  ^y  HoUm  arrest  of  judgment.  [1  RoL  24.] 

to  pay  the  tet-  (a)  AnUf  p.  409.  Poit,  p.  464. 

tator'f  debt 

(  C.  686. ) 

A  dedaradon,  TRESPASS ;  the  plaintiff  declares  in  Easter  Term  for  a  tres- 
i^of  ^f^'  pass  done  the  18th  of  April;  and  it  was  moved  in  arrest  of 
andstadngs  judgment,  because  the  term  beginning  the  12th  of  April, 
trespaatdone  af-  the  declaration  shall  relate  to  that  tune  which  was  before  the 
^^^^  trespass  done;  and  it  was  held  to  be  naught;  but  Twisden 
on  arrnt  of  s&id,  the  verdict  might  have  helped  it  if  it  had  been  special, 
judgment.  to  find  the  trespass  done  before.  And  the  same  day  a  case 
Cro.  Car.  102.  ^^^g  moved  in  ejectment,  where  the  plaintiff  declared  of  an 
ejectment  after  the  time  of  the  declaration  (a). 

(a)  See  Com.  Dig.  Acdon,  E.  1  Term      Pri.  137-8.  1  Vent  185.  2  MauL&Selw. 
Rep.  116.  7  Term  Rep.  474.   BnUer  NL      232.  1  East,  133. 

(  C.  687.  )  Smith  «.  Abel. 

S.  C.  T.  Jo.  65.  2  Lev.  202.  3  Keb.  687, 733. 

Tenant  for  life  B.  TENANT  for  life,  the  remainder  for  life  to  C,  remainder  in 
levies  a  fine  fg^  jq  ^^  g^  levies  a  fine  came  ceo  to  C.  The  question  was, 
[  *  435  ]  whether  this  were  not  a  forfeiture  of  *  both  their  estates, 
eosis ceo,  &C.  to  Fide  1  Roll.  852.  1  Inst.  252.  9Co.  106.  Ow.  243.  It  was 
jemainder.nian  argued  OTO  and  cm.  Scd  Curia  adv.vult.  Garrett  and 
^t^  rSfe  BRzar^s  case.  [1  Roll.  855]  (a). 

estates  forfeited?      ^^j  ^^^  ^^  forfeited.   S.  C.  2  Lev.  Green  v.  Pr<mde,  1  Mod.  117.  1  Vent 

202.    Tliat  the  acceptance  of  a  fine  by  257.    ISaiind.  319,  a.  b.  in  the  notes, 

tenant  for  life  is  a  forfeiture  of  his  estate,  Bud.   Feame's  Cont.  Rem.  p.  323.  1 

though  it  does  not  divest  or  disturb  any  Prest  Convey,  p.  202,  Sd  edit.  5Cniiie 

subsequent  remainder  or  reversion,  see  Dig.  250, 260,  2d  edit  « 

/  Q^  5gg^  \  Bradbourne*s  Case. 

S.  C.  Bradbom  v.  Beading,  8  Keb.  687, 786. 

Qtuere,  \  It  was  moved  by  Mr.  Solicitor  for  a  trial  at  bar,  because  of 
the/jMii^ker  the  matter  of  law  which  did  arise  upon  the  case,  which  inef- 
."2iiS:^o?f  feet  was  this: 

commisdonen  Bradboume  was  collector  upon  a  decree  made  by  the  com- 
ofsewers,  which  missioners  of  sewers,  which  oeing  removed  into  this  Court 
^^been  vacat-  ^^  adnulled,  and  the  parties  upon  whom  Bradboume  had 
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levied  monies  brought  their  actions  against  him*  The  ques- 
tion was,  whether  he  was  liable  to  the  actions,  for  although 
the  decree  was  adnuUed  afterwards,  yet  it  was  in  force  when 
he  levied  the  money? 

And  it  was  compared  to  one  J\imer*s  (a)  case,  in  which 
TwUden  said  he  was  counsel,  which  was,  that  an  action  was    i 
brougjit  against  one  that  came  in  aid  of  the  sheriff  to  serve 
an  execution  upon  a  judgment,  which  was  afterwards  vacated 
upon  the  secondary's  certificate,  that  it  was  irregularly  ob- 
tained; but  Tunsdm  said,  that  was  a  hard  judgment,  as  he 
always  thought;  but  the  reason  of  it  was,  because  that  it  did 
not  appear  that  the  defendant  came  in  aid  upon  the  command 
of  the  sheriff;  but  for  all  that  appeared,  he  voluntarily  thrust  ^^^»  P-  ^^^>, 
himself  into  it,  and  he  said  the  action  would  not  have  ladn  ^^^^^  W**- 
against^the  sheriff;  but  Sir  Francis  Wilmington  said,  that 
the  reason  was,  because  the  judgment  being  irregularly  ob-  • 
tained,  was  now  as  though  it  never  had  been,  and  was  void 
ab  initio;  but  if  it  had  been  an  erroneous  judgment,  and  so 
only  voidable,  no  action  would  have  lain,  upon  the  reason  of 
Dr.  Drury's  case,  8  Co.  143. 

The  Court  directed  to  have  the  matter  tried  in  the  coun- 
try, and  the  special  matter  to  be  found* 

(a)  S,  C.  TuTfur  ▼.  FelgaU^  8  Keb.  6S7.  Black.  847.    King  ▼.  Harriton,  1 5  East^ 

I  Ler.  05.    But  the  acdon  in  that  caw  615,  n.  (e).     WooOeyy.  dark,  5  Bam. 

was  agauut  die  pariff  and  not  the  qffleer.  &  Aid.  746 ;  and  the  cases  reftrred  to 

See  BulL  N.  P.  84.    Perkin  y.  Proctor,  in  note  (6)  to  Webb  ▼.  Batchekr,  anU, 


SWils.  858.    Panom  ▼•  Lloffd,  2W.     p.  396. 


It  was  said  by  the  Attorney  Generaly  that  no  writ  of  error 
lies  upon  a  judgment  given  upon  the  statute  of  Winton. 


(CSSSb.) 


Semb.  S.  C.  Syms  ▼.  ColUer,  3  Keb.  686.  (  C.  589,  ) 

Costs  were  moved  foj,  for  not  going  on  aft«r  notice  given  of  Costs  for  not 
executing  a  writ  of  inquiry ;  and  the  Court  said  it  was  a  case  execute^a^t 
prinuB  impressionism  and  therefore  they  *  would  consider  of  r  •  435    1 
it:  and  per  Jlinsden: — The  Court  gives  costs  for  not  going  of  inquiry.' 
on  to  tnal^per  le  stat.  8  £liz.  2,  which  gives  the  defendant  1  Vent  d05. 
costs  where  the  plaintiff  delays  (a). 

(a)  See  SJuutfourd  ▼.  Houttomif  1  Stxa.  317.  SiUton  ▼.  Bryan,  2  Stia.  728. 

DuNVELL  V.  Bullock.  (  C.  590.  ) 

S.a2  Lev.  177.  1  Vent  304*  Pott,  446. 

Tbaver  jpr<9  qttodam  ferramentOy  Jnglic^,  an  iron  range ; 
moved  in  arrest  of  judgment  per  Lemnzy  because  there  is  a 
proper  latin  word  for  a  range ;  for  a  range  and  a  grate  are  all  ^^^*  P-  *^*» 
oney  9nd,  crates  is  proper;  but  the  Court  inclined,  that  it 
was  well  enough,  because  there  was  no  proper  word  for  a 
range.    Style,  313. 
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(  C,  691.  )  Duke  of  York  v.  Sir  Jo,  Danvers. 

Continued  from  p.  428. 

Fid,  marg.  ante,  This  case  was  BTgued  again  by  Walop  and  Sir  JF'rancis  Win- 
p.  427.  nmgton. 

PTalop  argued^  that  the  estate  was  not  given  to  the  king 
by  these  general  words ;  for  hereditaments  here  i»  the  only 
extensive  word,  and  this  doth  not  imply  inheritances,  but 
such  things  as  may  be  inherited,  and  he  cited  Plow.  560.  3 
Inst.  19.  Hob.  340.  11  Co.  68.  3  Co.  Doughty's  case. 

And  to  the  second  point  he  argixed  prout  Z/Cvinz  ante,  and 
cited  2  Roll,  472.  Cro.  Car.  1^.  Jon.  160.  He  said  this 
'  instantaneous  seisin  was  but  by  fiction  of  law,  and  the  law 
will  not  create  fictions  to  occasion  forfeitures  by  penal  sta- 
tutes, which  ought  to  be  taken  strictly,  and  not  extended  by 
equity. 

fFitmington,  Solicitor-General  argued  ^  contra. 

And  he  said  this  act  of  13  Car.  2,  c.  15,  proceeds  in  this 
method: 

1.  It  describes  the  things  that  are  to  be  forfeited. 

2.  The  estates  in  those  things,  viz.  hereditaments,  leases,  &c. 

3.  Rights  and  conditions,  which  are  mediums  to  acquire 
things. 

And  he  said  it  would  give  great  light  into  the  matter  to 
observe  the  series  of  times,  and  the  making  of  the  several 
statutes  that  were  chiefly  concerned  in  this  case. 

In  Hen.  3,  and  King  John's  time,  the  barons  being  often  in 

rebellion,  and  so  by  that  means  liable  to  attainders  and  for- 

[.  *  437    ]  feitures  of  their  estates.  King  Ed.  1,  who  was  a*  wise  prince, 

in  the  13th  year  of  his  reign  assented  to  the  statute  dedonis, 
which  by  construction  did  preserve  estates  tail  from  forfeit- 
ure, which  before  that  statute  were  but  fees  conditional,  and 
post  prolem  susdtatam  were  as  well  forfeitable  as  alienable; 
but  after  this  statute  they  continued  neither  forfeitable  nor 
alienable  till  12  Ed.  4,  when  the  invention  of  common  reco- 
veries began  to  shake  them  as  to  the  alienation  of  them.. 
And  then  the  differences  between  the  house  of  York  and  Lan- 
caster being  reconciled  by  the  mari^iage  of  Hen.  7  to  the 
•  daughter  of  Edw.  4,  in  the  fourth  year  of  his  reign  came  in 
the  statute  of  fines ;  but  yet  they  were  not  forfeitable  for  trea- 
son until  this  statute  of  26  H.  8,  when  the  wars  being  at  an 
end,  and  Hen.  8  having  both  rights  in  him,  they  were  not 
like  to  revive,  and  so  there  was  not  that  danger  of  forfeiture 
as  was  before. 

And  this  was  the  first  time  that  they  were  forfeitable  at 
all,  and  from  hence  he  did  infer,  that  •  although  before  this 
time  statutes  that  had  general  words,  as  the  statute  o{  pnc- 
munire,  were  not  construed  to  extend  to  estates  tail,  because 
they  were  not  forfeitable ;  yet  since  they  are  made  forfeitable 
by  that  statute,  they  may  be  comprised  in  general  words. 
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and  he  cited  1  Inst.  130.  2  Inst.  S34.  2  Roll.  503.  7  Co.  37. 
NevilFs  case. 

And  to  the  second  point  he  argued  ui  Sir  Jo.  King  supra; 
and  dtedPlow.  104.  1  Co.  48.  7  Co.  9.  1  Inst.  349.  9  Co.  10. 
1  Inst.  22.  CkiHa  advisate  vuU  (a). 

(a)  Judgment  was  given  upon  the  upon  error  in  the  Exchequer  Chamber,       , 

fir«t  point  only,  vis.  That  the  estate  tail  and  again  upon  error  in  Parliament  by 

was  forfeited  by  the  general  words  of  the  a  very  small  minority.    S.  C.  2  Lev.  171. 

statute.     The  judgment  was  affirmed  See  Hawk.  B.  2,  ch.  49,  (28. 

Chambealain  r.  Ainsworth.  (  C.  592.  ) 

AC.  T.Jo.  82.   SKeb.  654,675,  691. 

Covenant  was  brought  in  London,  aiid  a  breach  assigned  Qiker^,  whether 
for  hindering  him  from  diggmg  in  minesi  that  the  defendant  •  *™^  ^'^irKX 
leased  to  the  plaintiff  in  Liancashire;  the  defendant  picads  ^"x7&'i7^a2, 
covenants  nerfbrmed;  the  plaintiff  repUes,  that  the  defend-  c.  8? 
ant  did  inclose  the  mines  in  the  county  of  Lancaster,  and  is-  ?J|^'  ^  ^^' 
sue  being  taken  upon  that,  and  tried  in  London,,  it  was  mov-      ' 
ed  in  arrest  of  judgment,  because  the  trial  was  in  a  wrong 
county;  and  the  question  was,  whether  or  no  it  were  helped 
by  the  statute  of  the  16  &  17  of  this  king,  cap.  8?    And 
frylde  and  Twisden  held,  that  it  was  not ;  for  then  by  this 
means  they  might  draw  all  causes  out  of  the  counties  pala-» 
tine ;  and  this  action  was  as  much  local  as  might  be ;  and  be- 
cause it  was  said  the  *  judges  had  otherwise  resolved  in  the  [    *  438  ] 
Common  Pleas,  advisare  volunt. 

Hattom  f>.  Read.  (  C.693.  ) 

&  C.  2  Mod.  25.  PoUez£  899.  3  Keb.  692, 745. 

B.  HAD  issue  two  sons  and  two  daughters,  and  he  devises  the  Adevbeofiand, 
lands  in  question  to  his  second  son,  upon  condition  that  he  ^  ^''^^^^f 
should  pay  five  pounds  a-year  a-piece  to  his  two  daughters,  mon^  annual- 
to  be  paid  quarterly  during  their  lives ;  and  by  a  special  yer-  ly  for  another's 
diet  in  ejectment  it  was  found  the  lands  were  of  the  value  of  ^^®'  P*!^  ***®' 

,_*_  *i-i  •  1  9€CU9m  II  tuC 

eighteen  pounds  j9^  oimrim.  .And  the  question  was,  whe- payment  is  to 
ther  the  second  son  by  this  devise  had  a  fee,  or  for  life?  And  be  made  out  of 
it  was  adjudged  in  the  Common  Pleas,  that  he  had  a  fee;  Ac|»nj/ftoofthc 
and  a  writ  of  error  was  brought  here  upon  that  judgment. 

It  was  agreed,  that  if  the  nve  pounds/;^  annum  had  been 
to  have  been  paid  out  of  the  profits  of  the  land,  that  it  would 
have  been  but  for  Ufe ;  for  there  the  devisee  could  have  been 
at  no  prejudice. 

But  here  he  was  to  pay  it  during  the  lives  of  the  two 
daughters,  and  they  might  survive  him,  and  so  he  might  pay 
more  than  the  value  of  his  estate,  if  it  should  be  for  life  only. 
But  the  argument  was  deferred,  because  the  judges  had  no 
books  (a). 

•     (a)  AmUy  v.  Chapman,  Cro.  Cftr.  157.      era,  T.  Jo.  107.  S,  C.  2  Show.  49.  Bad- 
Meakt  w.  Lea,  postf  p.  A79.  Lee  y.  With'      deley  v,   Leppingwtttt    3  Burr.    153S. 
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OcodrigJU  T.  Amn,  2  W.  Black.  1041.  XMdL  292.    RandaU  ?.  Tuehfn,  6  Tavnt 

Moone  t.  Heatenum,  Willes,  140-1,  and  410.  iSi  C.  2  Marsh.  113,  and  SCniiae's 

note  (a),  jUii     GoodHght  v.   iS'/odter,  Dig.  280,  and  336,  2d  edit 
5  Tenn  Rep.  18.    JndrMp  v.  SwOumH, 


(  C.  594.  )  P^^CE  t;.  Davies. 

S.  C.  1  Vent  317.  3  Keb.  693-4,  815,  830. 

whatdegreeof  Troyee  and  Conversion  jE7ro  decemJuveiiciSf  AngUchy  bullocks 

certainty  is        ^jiA  heifers.    In  a  writ  of  error  moved  to  be  ill;  because  it 

toowr!*'^  °    .  *s  ^^*  ascertained  how  niaiw  bullocks  and  how  man^  heifers.'' 

*  And  a  case  was  cited  by  fl^£ate^  where  it  was /»*o  rtj^mft*  ot;i- 

bus  fnatridbus  ei  vervectbus,  and  doth  not  say  how  many  of 

each  sort;  and  held  to  be  bad. 

The  Court  inclined  that  it  was  naught ;  but  if  it  had  been 
10  juvencis  it  would  have  been  good  enough,  for  then  it 
should  be  intended  in  the  masculine  gender;  but  here  the 
reason  why  it  is  bad  is,  because  the  defendant  cannot  teB 
how  to  prepare  himself  for  his  defence,  unless  he  had  set 
forth  how  many  bullocks  and  how  many  heifers. 

FiginH  averUs  they  held  was  naught.  But  per  Twisden, 
if  it  proceed  and  say,  viz.  ombuSy  juvencis j  &c.  it  is  ffood 
enough,  for  it  shall  be  intended  twenty  of  each.  HiL  S4 
Car.  Rot.45@. 
[  *439  ]  *iVat'tcuma|jpa9tihi,iln^Ztc^,  the  tackle^  &c.  good  enough^ 
for  it  shall  be  intended  the  tackle  and  furniture  belonging  to 
that  ship. 

Anotner  exception  was  taken,  because  it  was  pro  10  nv- 
meris  stramimSy  Anglicky  thraves  of  straw,  whereas  he  ought 
to  have  made  a  word,  if  there  had  been  no  latin  word  for  it, 
and  not  have  taken  a  latin  word  that  had  another  significa- 
tion. 

But  that  the  Court  inclined  might  be  well  enough,  because 
there  was  no  latin  word  for  a  thrave.     Vide  le  case  de  Web  v. 
1  Mod.  289.       Wagataff.    At  last  the  business  was  composed,  and  so  no 
judgment  given  (a).. 

(«)  FtdLoN^e,  p.  54, 121,357,424,436.   P<»«<,  p.  442,  446,  447. 
V         ^^^»  /  Qneare,  S.  C.  Coekman  v,  Samson,  3  Keb,  664? 

Forbearance  to  A.  WAS  indebted  to  B.,  and  A.  dies,  and  after  B.  comes  to 
*^®  ^*^®^^»  C.  and  demands  the  money,  and  C.  in  consideration  that  B. 
s^deorasedT^  would  forbear  his  debt,  (or  to  sue),  did  promise  to  pay  him. 
a  goodconrider-  Obj.  The  defendant  demurred  to  the  declaration,  beeause 
ation  for  a  the  plaintiff  had  not  averred,  that  the  defendant  was  execu- 
s^nl^r  topay  ^^  ^^  administrator,  or  that  any  goods  came  to  his  hands, 
it :  and  where  and  SO  did  uot  appear  to  be  chargeable ;  and  then  there  was 
the  promise  16  to  no  Consideration. 

no^cquest  ia"*^'        ^"'  ^  *^*  ^*  ^^^  answered />cr  Curiamy  that  the  consider- 

necessary.         ation  is  good  enough;  for  here  it  is  to  forbear  generally, 

and  that  must  be  intended  a  forbearance  of  all  persons ;  but 
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otherwise  it  had  been^  if  it  had  been  to  forbear  the  defend-  i  Roi.  is. 
ant  (a). 
Another  objecticm  was  made,  that  l^is  bein^  a  coBateral 

Eromise,  and  no  debt  due  from  the  defendant,  here  ought  to 
ave  been  a  request. 

But  to  that  the  Court  answered,  that  a  request  was  not 
necessary,  the  promise  being  generally  to  pay,  and  not  upon  Owen^  109. 
request  (b). 

(a)  See  1  Rol.  Ab.  32,  27.  1  Sid*  242.  was  aome  one  liable  to  be  sued  at  the 

1  Lev,  101.   Yelv.  184.  Com.  Dig.  Ac-  time  of  the  promise.  Jones  y.Athbummm, 

tkm  upon  AtiumptU,  B.  1.    Jnrnifmoutf  4  East,  455.    MarshaU  r.  Sirkenskaw, 

amt€,  p.  66.    Porter  v.  BiOt,  p.  125.  I  New  R«p.  172. 
Gadintrff  v.  Day,  p.  161.     But  the  ^e-  (b)  Cont.  3  Keb.  664.  VUU  Athenden 

daration  must  make  it  appear  that  there  v.  Claphamt  mto,  p.  113,  and  note  ibid. 


SiE  Jbremy  Whichcott's  Case.  (  C.  696.  ) 

3,C.  Plmtmer  v.  WlMeot,    2  Lev.  158.    T.  Jo,  60.     1  Vent  314.    2  Mod.  119. 
3  Keb.  591,  &S6,  701, 754,  758,  773.   Lev.  Ent.  56. 

He  having  the  office  of  warden  of  the  Fleet  in  fee,  granted  it  Fid.  marg.  post, 
to  one  Duckingfield  for  life^  who  suffered  a  prisoner  that  was  p*  ^^*' 
in  execution  for  debt  to  escape  f  and  an  action  of  debt  was 
brouffht  against  Sir  Jeremy  Whichcott;  and  this  matter 
found  upon  a  special  verdict. 

*And  the  great  question  was,  whethar  or  no  the  reversion-  r  «  ^^q    i 
er  in  fee  should  be  chargeable  for  escapes  suffered  by  the  of>  ^ 
fiber  for  life? 

And  it  was  argued  by  Wallop  pro  quer' :  and  he  observed,  2Mod.  119-122. 
where  one  man  should  be  charged  fSnr  the  acts  of  another  of- 
ficer, who  executes  the  office  as  it  were  by  his  privity,  and  so 
he  is  esteemed  his  superior. 

1.  Where  a  man  is  elected  to  an  office,  the  elector  is  es- 
teemed a  superior.  4  Inst.  114u  S  Inst.  175. 

2.  Where  a  man  is  recommended  to  an  office.  1 1  Co.  99. 
[But  that  Mr.  Attorney  answered  was  by  the  kmg's  preroga- 
tive only.] 

S.  Where  an  officer  is  dependant  upon  another.  9  Co.  98. 
5  Co.  48.  Cro.  Eliz.  386.  Poph.  1 19.  2  Inst.  389.  It  ap- 
pears, that  by  the  common  law  the  superior  was  to  answer 
for  his  deputy.  2  Inst.  466. 

And  he  compared  it  to  the  case  of  Mosse  and  Slnw  (1),  (i)  s,c,  i VeDt. 
where  it  was  held,  that  in  case  of  a  ship,  if  the  master  was  in-  J5\^^^  ^220 
sufficient,  the  owner  was  to  anawer  for  it;  which  case  was  rid/poitj^. 
lately  adjudged  in  this  Court.  449. 

™r.  Attorney  argued  pro  def*t — And  he  alrgued,  1.  Ad-  2Mod.  123-7. 
mitting  that  the  tenant  for  life  were  a  deputy  within  this  sta- 
tute, yet  the  action  of  debt  was  not  an  action  wkhin  the 
meaning  of  the  statute  of  Westm.  2;  for  if  it  were,  then  the 
statute  of  1  R.  S,  IS,  was  made  in  vain.  Plow.  35.  Bro. 
Escape. 

And  it  is  plain,  that  several  parts  of  this  statute  do  not 
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extend  to  actions  of  debt;  but  as  the  statute  de  dofm  is  call^ 
ed  the  statute  of  the  great  men;  so  this  statute  of  Westm# 
^y  cap.  11/  may  well  lutye  that  name,  in  as  much  as  it  doth 
chieny  concern  great  men  and  their  accounts  with  their  bail- 
iffs. 

By  this  statute  the  lords  might  apx^oint  their  own  judges 

for  accounts,  and  the  party  h^  no  remedy  but  his  writ  ex 

parte  talis  ;  but  no  man  will  say  they  may  do  so  in  an  action 

of  debt. 

2  Idbl  381.  By  this  statute,  a  man  that  was  committed  by  the  Auditors 

lo' Viner ^84      ^^^^  ^  "^^P^  ^  ^ons ;  but  SO  ought  not  a  man  that  is  in 
'  execution  for  debt,  unless  upon  an  endeavour  to  escape,  or 

some  other  misdemeanor. 

By  this  statute,  if  a  man  committed  for  an  account  made 
his  escape,  the  gaoler  was  liable ;  but  in  other  cases  the  she- 
riff is  chargeab^,  as  appears  by  3  Co.  Westhye^s  case. 
[  *  441  ]  *  S*  But  he  held,  the  reversioner  in  this  case  is  not  a  supe- 
rior;  for  there  be  several  other  cases  where  the  word  may 
have  its  proper  effect,  and  therefore  shall  not  be  strained  to 
an  improper  signification;  as  a  sheriff  is  superior  to  a  gaoler, 
a  lord  of  a  liberty  to  his  baiUff;  but  if  a  bailiff  in  fee  should 
grant  his  bailiwick  for  life,  he  that  had  the  fee  will  not  be  su- 
perior, but  the  lord ;  for  otherwise  there  will  be  two  superi- 
orS|  and  then  it  would  be  uncertain  which  the  statute  means. 
20  Ed.  4, 6.  88  Ed.  3,  25. 

And  he  said,  that  the  case  in  Cro.  Eliz.  386,  was. report- 
ed contrary  by  Moor,  pi.  587,  where  the  same  case  is  t& 
ported. 

And  he  said,  if  the  reversioner  in  this  case  be  chargeable, 
it  is  either  by  reason  that  he  puts  in  the  tenant  for  lite,  and 
then,  if  this  tenant  for  life  should  grant  over  to  another,  he 
must  be  dbargeable,  because  he  puts  him  in ; 

Or  else  it  must  be  by  reason  of  the  estate  that  he  hath  in 
him;  and  then  the  consequence  of  that  would  be,  that  the 
assignee  of  the  reversion  mth/£rtt^iin  should  be  chargeable, 
which  would  be  absurd ;  for  there  is  no  attendance  in  this 
case  by  the  tenant  for  life  upon  the  reversion,  for  a  rent  can- 
not be  reserved  out  of  it ;  as  JewelVs  case,  5  Co. 

And  though  this  seems  to  be  the  opinion  of  Lord  Coke, 
9  Lib.  98,  yet  no  authorities  cited  by  hun  there  do  warrant  his 
opinion.  And  so  he  jurayed  judgment  for  the  defendant. 
\S.  C.  post,  p.  449.] 

(C.596b.)  ^ 

Baa  may  wst-  Bail  may  bring  in  the  principal  any  time  before  the  return 

S  ^""wrrime'  ®^  ^"^^  ^^^^'^^  sdfa'y  but  if  it  be  the  last  day,  it  must  be  (per 
before  Che  re-  Twisdeti)  sedeHte  Curia;  for  he  said,  he  remembered  a  case, 
turn  of  wcond    where  the  bail  brought  in  the  principal  as  Judge  Bartlett  was 

li'SyJumSt  8^"*8  ^^^  ^^  "^^  ^^  ^*  "^^  too  late  (a). 

^^^^f^''^  W  »^^««-«  ▼•  ^fcr*,  1  Ld.  Ray.  15S,  and  the  note  in  Bayley'i  edit  SmmBndt 
1 OOL  984.  ^^  Middletan,  1  WUa.  269, 270. 
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Holt's  case  of  Gray's  Inn.  (  C.  597.  ) 

>    See  iSl  C.  mde,  p.  428,  C.  676. 

The  corporation  of  Abingdon  was  by  the  name  of  mayor,    xhe  name  of  a 
baiMs,  and  burgesses:  and  a  memdamus  being  sent  to  them  corporation u 
upon  the  account  of  Mr.  Holt;  who  was  removed  from  the  ;'^^db„. 
recordership  of  the  town,  it  was  directed  to  the  mayor  and  ge8se8,"andthe 
burgesses  only;  and  it  appearing  by  the  return,  that  by  the  P«^er  of  elect- 
king's  letters  patent  they  alone  had  the  power  of  election  and  '"*^  *"^  *™°^' 
amotion,  the  question  was,  whe*ther  the  writ  was  well  direct-  [  *  4'42    } 
ed,  or  whether  it  ought  not  to  have  been  directed  to  them  by  '»8  *«  recorder 
the  name  that  they  Were  incorporated  by  ?  anlTb^g^w ' 

Audit  was  argued  by  the  Attomey-Cfeneral,  that  it  was  only:  quare, 
well  directed,  the  power  of  election  and  amotion  being  solely  whether  a  man- 
in  the  mayor  and  burgesses,  and  the  bailiffs  having  nothing  ^^^u^jj^ected 
to  do  with  it;  and  for  that  he  cited  Dy.  333,  and  one  Est'  to  the  latter- 
mck*s  case,  which  is  in  S  Roll.  456,  although  that  point  be  o^7\ 
not  taken  notice  of;  and  one  Dr.  Patricks  case,  where  the 
writ  being  directed  to  the  senior  fellows  was  held  good,  though 
the  college  was  incorporated  by  another  name. 

Q^  on  the  other  side  argued,  that  it  ought  to  be  direct-    . 
ed  to  the  corporation;  and  so  he  said  it  was  held  in  Tbyfor's 
case.  1  RoL  Rep.  409.  3  Bulst.  190. 

And  Saunders  said,  that  although  the  mayor  and  burgess- 
es miffht  have  the  power  of  election,  yet  it  did  not  follow 
that  they  had  the  power  of  restitution.  * 

But  WyUe^  that  will  follow  by  implication.  Semh,  Power  of 

Twisden :  The  king's  grant  shall  not  be  taken  by  implica-  «8to;^»  »  «>'■ 

^      »        J   •        ^     Yx  /  \  J        r  porate  officer  is 

tion.    Curta  advtsare  vult  (a).  implied  in  the 

power  of  elec- 

(a)  The  Court  admitted  that  restitu-  1  Ld.  Ray.  559.    And  in  this  latter  case,  tion.  P«r»1W,  J. 

tion  could  not  be  made  on  this  writ.  S,  C,  and  in  A  y.  Mayor  <f  Herrford,  2  Salk. 

T.  Jo.  52.     But  according  to  C.  J.  ITol^,  701,  it  was  determmed  that  the  writ 

(who  was  son  of  the  recorder  mentioned  must  be  directed  to  the  persons  who  are 

in  the  above  case)  <*  Seijt  Pemberton,  to  do  the  act  required,  tiiough  they  form 

Sir  W.  Jones,  and  all  the  learned  part  of  only  a  part  of  the  coiporation.  Ace  Pee» 

the  bar  wondered  at  the  resolution."  Jt.  ▼.  Mayor  qf  LeedSf   1  Stra.  640.    Com. 

▼.  Mayor  nf  Abingdon,  2  Salk.  699.  S,  C.  Dig.  Mandammt,  C.  1.  ' 


Hicks  v.  Penderis.  /  C  598,  ) 

S.  a  8  Lev.  176. 

Trover  pro  tmaparceUa  ttntea  was  held  naught  by  reason  Trover  "•proums 
of  the  incettAitv.  Andper  Twisden,  ,ij^ofMngmgsh^  &:t^' 
been  ruled  naught,  because  none  can  tell  what  it  means ;  but  j„it^  p.  357. 
a  pair  of  bellows  or  gloves  good  enough ;  and  he  cited  a  case  1  Vent  106. 
between  Green  amd  Green,  where  it  was  for  six  parcels  q^^Com.Dig.Action 
leadf  ruled  naught ;  and  judgment  was  here  arrested.  ckT^  2^^' 
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(  C.  699.  )  NoRDEN  V.  Levsn. 

S.  a  2  Lev.  189.  T.  Jo.  88.  8  KelK  507, 615,  «91,  706,  74S,  778. 

Astranger,  who  A  STRANGER  having  poBsessecI  hunsdfof  part  of  the  intestate's 
?nte«totejlitb"  ®^*®*^*  ^^  adminifitrator  enters  mto  articles  with  him,  that 
^nession^  he  should  have  the  goods,  and  that  he  should  pay  such  and 
enters  into  *  such  suixis  of  money ;  the  money  was  not  paid  at  the  times, 
articles  rfaipree-  and  the  administrator  sues  him,  and  puts  him  in  prison, 
aS^nhtrator^  where  he  now  is,  but  could  never  get  the  money  of  him.  The 
to  pay  a  certain  question  was,  whether  or  no  this  should  be  a  devastavii  in  the 
sum  of  moMy  administrator  for  so  much,  so  that  he  should  be  chargeable 
an  retain  the  ^  ^j^^  plaintiff  as  thoush  this  had  been  assets  in  his  hands, 
[  443  J  though  he  never  had  the  *  goods  in  his  hands,  nor  did  ever 
S^^er^'^^'    receive  the  money  for  them? 

rdmin^tntor  be      ^^^  ^^  ^^^^  argued  by  Soundets  that  he  should ;  for  by 
chargeable  asfor  these  articles' he  had  baned  himself  of  his  remedy  to  recover 
a  d«HMteptt.      these  goods,  and  so  it  shall  be  aU  one  as  if  he  had  released 
"^^^*      '    to  him  that  had  these  goods  in  his  hands,  which  would  cer- 
tainly have  been  a  devastavit. 

Pollexfen  e  contra : — for  the  administrator  here  hath  done 
that  which  probably  was  for  the  advantage  of  the  intestate's 
estate;  for  whereas  before  it  was  a  thing  in  action  and  un- 
certain, now  he  hath  reduced  it  to  a  certain  debt  due  by 
deed;  as  if  an  administrator  should  take  a  bcmd  for  a  debt 
that  was  due  before  by  contract  only,  or  a  judgment  for 
an  obligation,  though  he  never  had  any  findt  of  it,  yet  it 
would  be  unreasonable  to  charge  him  as  for  a  devastavit. 

But  the  Court  doubted  of  it;  for  they  said,  this  was  tan- 
tamount to  a  sale  of  the  goods,  in  which  case  the  administra- 
tor shall  be  charged,  though  he  never  receive  the  money. 
Ideo  adjoumatur  (a). 

(a)  The  Court  resolved  tliat  it  was  a  on  error,  in  Dom,  Proe,     JeMiu  r. 

devastavit,  and  that  the  administrator  Plcmb$,  6  Mod.  94.     Barker  ▼•  Taieot, 

should  be  charged ;  for  the  property  of  Uie  1  Vem.  474.    See  MiUer^t  caae^  mlf,  p. 

goods  was  charged  by  this  agreement  284,  and  note  (6),  ilnd»    Farr  t.  Not' 

S.  C.  T.  Jo.  89.  ai«ey.  190.    N.  B.  The  man,  4  Term  Rep.  6S1. 
judgment  is  said  to  have  been  affirmed 

(C.600.)  Ireton's  Case. 

^^Ja""?**'*  '^  ^^  held,  that  an  inquisition  found  of  a/efo  dese  was  tra- 
tti^rsabi'/.Acc.  ycMable,  although  my  Lord  Coke  holds  Ae  contrary;  aad 
anu,  p.  419.      it ,  being  removed  here  by  Certiorari,  they  were  admitted  to 

traverse  it. 

(  C.  601.  )  Canson's  Case. 

Declaration  in  AcTioN  «Mr  le  cose,  and  declares,  that  whereas  A.  was  in- 
oomlidcnition  of  ^ebted  to  him  20*.  et  ultra,  B.  in  consideration  he  would  for- 
forbearance  to  bear  it,  promised  to  pay  him.  After  a  verdict  judgment  was 
sue  for  a  debt  of  arrested,  because  of  the  incertainty  of  the  sum  m  the  decla- 

held  bad.  after     ^""on. 

▼erdict,  for  uncertainty.   Antct  p.  161. 
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(  C.  602,  ) 

A  FELO  de  se  kills  himself  in  the  manor  of  A.  and  hath  a  lease    Feio  de  se,  hav- 
for  years  in  the  manor  of  B.    The  question  was,  whether  in«  a  lease  for 
the  lord  of  the  manor  of  A,  or  o(  B,  should  have  this  lease,  ^^J^^^ 
[supposing  both  had  the  grant  of  felon's  goods]  ?  And  it  was  kiUs  himself  in 
said  at  theoar,  that  the  lord  of  B«,  where  the  land  lies,  should  tfae  manor  of  a. 

grant  of  felon's  goods:  fuare,  which  shall  have  the  lease  ?   2  Leon.  56. 
(a)  See  R.  ▼.  Atflon,  1  Saund.  269,  274,  a«  872,  a.,  note  (1). 

^  [     444    ] 

AsTREY  V.  Ballard.  (  C.  603.  ) 

S,  C.  2  Lev.  185.  T.  Jo.  71.  2  Mod.  193.  3  Keb.  709,  723. 

A  LEASE  was  made  of  lands,  with  all  mines,  profits,  &c. ; 
and  in  the  lands  were  mines,  some  open  and  some  close. 
The  question  was,  whether  or  no  this  passed  the  mines  not 
open,  so  that  the  lessee  might  dig  ?  And  it  was  alleged,  that 
although  it  be  Cokeys  opimon,  1  Inst.  54,  that  they  do  pass,  ^  ^'  *^' 
yet  the>e  is  no  authori§  that'is  cited  b^  him  tha^t  wa^t^ 
his  opinion;  and  these  cases  were  cited,  Fitzh.  Waste,  82. 
22  Ed.  4,  8.  17  Ed.  3,  7.  2  RoU.  816.  Cro.  Eliz.  683.  Sed 
adjoumatur.  [See  S,  C.  post^  C.  605.] 

The  Kikq  v.  Moor.  (  C.  604,  ) 

sue.  2  Lev.  179.  2  Mod.  128.  3  Keb.  708, 715. 

Information  was  preferred  against  the  defendant,  for  tak-  An  inlbrmadon 
ing  away  a  msdd  under  the  age  of  sixteen  vears,  against  the  J?*'  *^  ^t^i^* 
wm  of  the  guardian,  upon  the  statute  of  4  &  6  Pn.  &  Mar.  aWucdon  of  a* 
[c.  8 ;]  and  it  was  moved  in  atrest  of  judgment,  that  this  Court  female,  contrary 
hath  not  jurisdiction  of  the  matter,  because  by  the  statute  it  ^  4  and  5  P.  & 
is    made  punishable  in    the  Star-chamber,  or 'before  the  The  information 

justices  01  assise.  alleged  that  the 

But  it  was -resolved,  that  the  King's  Bench  hath  jurisdic-  ^^^^^^^ 
tion  in  all  matters,  unless  there  be  prohibitory  words  in  the  ^  ^  fiHirteen, 
act  of  parliament;  and  therefore  in  the  case  of  bastard  chil-  took  her  away/ 
dren,  tnough  it  be  said,  that  the  sessions  shall  finally  deter-  *«.:  ^eij**^** 
mine,  &c.,  yet  this  Court  may  quash  any  orders  that  they  thetimeofthr 
adjudge  illegally  made,  though  they  cannot  make  new  or-  taking,  and  not 
ders ;  and  wheresoever  a  statute  hath  prohibitory  words,  o/**»«  hifonna- 
this  Court  hath  jurisdiction  (a).  ^°^ 

Another  exception  was,  because  that  it  was  alleged  that  the 
defendant  existens  iStitHs  14  annorum  did  take  her  away, 
and  doth  not  say  tunc  existens,  and  then  esistens  shall  rekte 
to  the  time  of  the  information;  as  in  an  indictment    for  Post,  Case 697, 
a  forcible  entry,  if  it  be  existens  liberum  tenementum  J.  S.  P-  ^22. 
aiid  doth  not  say  tunc  existens ^  it  is  naught. 

But  it  was  resolved,  that  this  case  differed  firom  that,  for 

(a)  Smith*s  case,  Cro.  Car.  465.   Jnon,  antCj  p.  100,  893,  409.     R.  v.  Marriot, 
4  Mod.  145.  1  Bast,  P.  C.  e.  11»  |9. 
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when  it  is  alleged^  that  he  esUtens  of  fourteen  years  of  age 

did  take  her  away,  it  shall  be  properly  intended  that  he  was 

of  that  age  when  he  did  take  her  away  (b). 

inupum  instead      Another  exception  was,  because  it  wasfcembiam  mtijptam 

o£i^ptam,      instead  of  innuptam,  and  that  there  was  no  such  word  as  tn- 

upta.    But  to  that  the  Court  answered  it  was  well  enough, 
[  *  445    ]  *  as  mamilla  instead  of  manmiUla  in  an  indictment,  and  held 
good. 

And  the  Court  overruled  all  these  exceptions ;  and  it  ap- 
pearing that  the  defendant  had  carried  her  away  upon  a  horse 
before  him  like  a  calf,  in  an  unhandsome  manner,  and  that 
she  was  worth  10,000/.,  the  Court  fined  him  5001. 

(b)  IL  V.  Boyall,  2  Burr.  882.  Eatom  v.  Southbif,  Willes,  134. 
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I  C.  605. )  AsTREY  V.  Ballard. 

Continued  from  p.  444. 

Under  a  lease   This  casc  being  now  argued  by  Serjeant  Pemberton  pro  quef^ 
of  landySdthout  the  Court  seemed  to  incline  to  my  Lord  Coke's  opinion,  1 

"  niineV'  the  ^^  ^f  ^^^  ^^^  mmes  Open  only  passed,  and  that  the  word 
lessee  cannot  tniues  would  be  wcU  satisfied  with  that.  But  looking  into 
^^  °T  ^""*  ^^^  ^^^^  ^*  appeared  that  the  word  mines  was  not  in  the 
^M  Ire^cn-  ff^^^^f  ^^^  t^™  they  held  it  dear,  according  to  Saundfrs'^ 
tu>ned,andthere  case,  5  Co.  that  the  Icsscc  could  uot  Open  any  new  mines, 
are  open  ones     and  SO  cave  jtttf  OTO  quev^  nisi  (a). 

on  the  knd,  the  ^       ^       r      ^  \  / 

lessee  cannot  („)  WhUfieid  v.  Bewit,  2  P.  WilL  242.     the  purpose  of  working  old  mines.  Cto- 

open  new  ones.    New  shafts  or  pits  may  be  opened  for     wtHng  v.  OaveriHg,  2  P.  Wdt  8S8. 

(  C.  606.  )  Abraham  v,  Conyngham. 

1^.  C.  2 Lev.  182.  1  Vent 803.  2 Mod.  146.  T.Jo. 72.  8Keb.725. 

Admimstration,  gja  David  Conyuffham,  being  possessed  of  a  term  for  years, 
c^eahn^'of  niakes  Sir  David  his  son  executor,  and  dies ;  young  Sir  Da- 
a  win,  is  after-  vid  makes  his  executor  by  a  will  made  in  Scotland,  and  dies; 
^"^th^^  the  will  not  beins  discovered,  one  Bradbourne  takes  out  ad- 
coveryofthe"  ministration,  and  sells  the  term;  afterwards,  the  will  being 
r  *4«46  1  discovered,  the  executor  refuses,*  and  the  EcclesiasticalCourt 
wiU;  mesne  acts  fevoke  the  administratipn  granted  to  Bradbourne,  aqd  grant 
and  sales  hy  the  it  to  another.  The  question  was,  whether  or  no  the  plain- 
^"void^Md  *^*  ^^^  '^^  ^^  vendee  of  the  first  administrator,  had  a 
are  not  made  good  title  against  the  second  administrator  ? 
good  by  the  Saufiders  argued  for  the  plaintiff;  he  admitted,  that  if  the 

refus^^of  Uie  ^^^cutor  had  not  refused,  but  had  taken  upon  himself  the 
executor.    ^      executorship,  the  first  administration  had  been  void  ab  ini- 
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ltd,  and  so  had  all  sales  and  gifts  made  by  him,  aecording  to 
the  case  of  Bracebridee  (1)  and  Pox  in  Plowden.    But  when  0)  GrajfOrook 
the  executor  refuses,  he  is  never  executor  at  all,  for  his  re-  J;^**'  ^^^^ 
&sal  shall  relate  to  die  death  of  the  testator,  for  a  man  can-     ' ' 
not  be  made  an  executor  whether  he  will  or  no ;  and  he  cited 
Isted»8  case.  Dyer,  372,  that  if  an  executor  dies  before  pro- 
bate, his  executor  is  not  executor  to  the  first  testator. 

LevmzfTO  def  argued,  that  the  executor  had  an  absolute  86  H.  6, 7.  Bro. 
interest  in  the  testator's  estate  before  probate,  until  refusal,  Juitification,ii.  ^ 
and  might  release  debts,  or  sell  any  of^  the  testator's  goods ;  ^^''  "^^  **^' 
and  if  so,  then  the  administrator  could  have  no  interest  to 
transfer  till  the  executor  had  refused. 

S.  The  ordinary  had  no  power  to  commit  administration 
till  the  executor  refuses,  and  Thnsden,  J.  cited  a  case  where 
administration  had  been  committed  sixteen  years,  and  a  will 
afterwards  found,  that  all  sales  and  acts  done  by  the  adminis- 
trator were  void. 

S.  This  cannot  be  good  by  relation,  for  there  is  no  case.   An  act,  wM 
where  a  party  is  to  do  an  act  by  virtue  of  an  authority,  and  ^  ^^  ^ 
hath  not  power  at  the  time  when  the  act  is  done,  where  it  ^  bcmacte"" 
shall  be  good  afterwards  by  relation  (a);  and  to  that  effect  goodbyieuaon. 
the  Attorney^General  argued. 

And  the  Coiu*t  seemeq  to  incline  that  the  administration, 
and  by  consequence  the  sale  of  the  term,  was  void  tiU  the  ex- 
ecutor had  refused ;  and  that  though  it  were  a  hard  case,  af- 
ter a  will  hath  been  long  concealed,  to  avoid  aU  acts  done  by 
an  administrator,  yet  the  law  being  so,  it  might  be  fit  for  the 
parliament  to  consider  of  it ;  but  the  Court  could  not  alter  it. 
Ad^ourmUur  \b). 

(a)  "  And  the  court  seemed  strongly  11  Mod«  SB.  S,  0. 1  Salk.  299.  Com. 
of  that  opinion."  S»C.  1  Vent  804.  18  Dig.  Administrator,  B.  10.  JUen  v. 
Viner,  292.  Dundat,  3  Term  Rep.  125.    Moimtford 

(b)  Judgment  for  the  defendant  See  ▼.  Oibton,  4  East,  441.  WooUey  ▼. 
the  other  reports  of  S,  C;  and  see  1  Clark,  5Bam.  &  Aid.  744.  5!.CL  IDow. 
Show.   410.     Wan(ffBrd  ▼.    Wangford,  ftRyL439. 

DuNVELL  r.  BxnxocK.  (  C.  607*.  ) 

S.  C  tmt$,  p.  486. 

Trover  pro  uno  ferramento,  AngL  an  iron  range.  Moved  Bad  latin  cored 
in  arrest  of  judgment,  because  there  is  a  proper  word  for  a  ^/  ***  ^hUm, 
range,  as  criUetUa  OT  crateuterium.  Anu^^SA. 

*  And  Tlrisden  said,  that  instrumentumferreum,  Anglic^  [  *  447    ] 
a  horse-lock,  or  a  pair  of  fetters;  with  an  Anglic^,  had  been  Po^  p.  483, 
held  good  enough;  instrumentum,  Anglid,  a  pedigree,  had  ^  ^^^ 
been  good. 

&eptem  libris  good,  without  saying  what  books  they  were,  Ante,  p.  857, 
and  so  for  so  many  pair  of  stoclungs,  without  saying  what  ^^^* 
stockings.  f 

Pestiiu  Kneo  was  moved  to  be  naught  without  an  AngKcCf 
but  that  was  held  well  enough;  and  Judge  Jones  said,  it 
Blight  be  intended  a  linen  vest. 


4^1  D£  TERM.  S.  HIL.  1676. 

(  C.  608.  )  ^^^'  ^-  ^'  S^^o»  ^'  HamsUrey  3  Keb.  738. 

Ejectmeiit  Hes  Ejectmeni^  pto  10  octes  dc  terres  et  eommmda  pasturte, 
f'^^to  ^pre^^^^^^ij^^dgmeni  mle  Comaum  Pleas unlnwe  ^ 
^eiandde.  erroT  fuit post  icff.  .Et  fuit  move  pet  Serjeant  Sarreli  q' 
manded.  ejectment  ne  gist  de  commuma  pastures ^  aldiouglt  an  .a«ftise 

doth^  &r  an  assise  will  lie  of  a  piscary,  and  so  will  not  an 
ejectment. 

But  it  was  argued  on  die  other  side,  that  although  an 
ejectment  will  not  lie  for  a  common  by  itself*  yet  when  land 
is  joined  in  ejectment,  it  shall  be  intended  aj^urtenant  to 
that  land;  to  which  the  Court  inclined  (a).    J^  adjournatwr. 

{a)  Am.  S9k»r  v.  Rfgy  C.  T.  Hardw.  127.   Newman  ▼.  HaMmyfatt,  1  Stn.  54. 

(  C.  609.  )  May  v.  Trye,  un  Barrister  de  Gray's  Inn. 

S.  a  Mayhur  v.  Try,  3  Keb.  764,  780. 

Defendant  Deed  recites^  that  whereas  the  plaintiff  had  assigned  over  a 
deed°*r^ti^  a  P*^*®"^**^  *^®  defendant,^for  registering  the  licences  of  such  as 
oonsidenuioofto  ^^^^^  beyond  sea,  (which  patent  inlaw  did  appear  to  be  void,) 
pay  an  annual    the  defendant  did  covenant  to  pay  470/.  per  ann»  for  seven 

sum  to  the  plain-  yoQ^^^ 

nant  is  g^^  ^^  ^^  argued  by  Mr.  SolicitQr,  that  it  appearing  that  the 
thougii  the  con-  patent  was  void^  that  the  covenants  should  be  void  too:  but 
WBOT  tobe^vdd.  ^^^  Court  denied  it,  though  they  admitted  the  case  of  a  cove- 
^^        ^^    nant  to  pay  rent;  if  the  lease  be  void,  the  covenant  is  void 

Yeiv.  19  23.      ^^'    ^^^  ^^7  ^^  ^^^  ^^^  recital  of  the  patent  is  only  the 
1  Roi.  Rep.  199,  Consideration ;  and  if  there  be  no  consideration^  yet  the  cove- 
nant is  good  (a). 

(a)  When  a  covenant  shall  be  deem-  MU,  1  Salk.  199.  &  C.  1  Ld.  Raym.  388. 

ed  auxiliary  or  dependent,  so  as  to  be  Johnson  t.  Wilson,  Willes,  254.    Monys 

defeated  by  th6  failure  of  the  principal,  v.  Zeoft^y  8  Term  Rep.  411.    Andrew 

see  Sacheverelt  v.  Walker,  ante,  p.  16.  ▼.  Pearce,  1  New  Rep.  153.     Kerrisen 

RaynoUs  ▼.  Woobner,  p.  41.     Done  t.  v.  Cole,  8  East,  231.     Wigg  v.  Skutile- 

Dr.  fiorebone,  p.  175.    Drue  v.  Baylie,  worth,  13  East,  87,  andBiddel  ▼.  Leeder, 

p.  402 ;  the  cases  coUected  in  Bac.  Ab.  1  Bam.  8c  Cressw.  395.  S,  C.  2  Dow.  & 

Covenant,  (G).    Com.  Dig.  Covenant,  F»  RyL  499. 
6  Viner,  415-0-7.    Norihcote  v.  Under- 
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(  C.610.  )  Dr.  Vosgius's  Case. 

S^  C  Paget  V.  rossius,  1  Vent  325.   T.  Jon.  73.   2  Lev.  191.  2  Mod.  223.  3  Keb. 

638,  749,  779,  842. 

On  tiie  cot-  Dr.  Voscius  being  a  pensionary  of  the  States  in  Holland, 

JJ^JJ'^  ^«  ^f  upon  some  difference  tne  States  took  away  his  pension,  which 

where  land  b  ^^  1501.  per  onnumf  and  he  was  forced  to  fly  mto  England. 

devised  to  obe  Dr.  Browne,  who  was  his  ^reat  friend,  by  his  will  devised 

wdiT"  *  ^  lands  to  him  "  during  his  exuc;  and  after  it  should  please  God, 
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by  his  providence^  to  restore  him  to  his  oym  countryi  then 
to  the  lessor  of  the  plaintiff  and  her  heirs  :*'  After  the  wars 
were  ended  between  the  Dutch  and  the  English^  the  plaintiff 
brings  an  ejectment;  and  this  matter  being  found  by  a  spe-* 
cial  yerdictf  the  sole  question  was^  whedier  or  no  lir.  Vos* 
cius's  continuance  here  now  should  be  called  an  exile  within 
the  intent  of  the  testator i  and  so  hi«  estate  to  continue? 

And  it  was  argued  by  Pemberton  pro  guer*  that  this  con-* 
tinuuice  now  seemed  to  be  voluntary,  and  so  could  not  be 

Eroperly  called  an  exile,  uid  said,  tibat  where  an  estote  is  to 
ave  continuance  till,  an  act  be  done,  and  that  be  proffered  to 
be  done,  or  be  in  the  power  of  the  party  who  hath  the  estate 
to  do  it,  that  the  estate  shall  be  determined;  as  where  an 
annuity  is  granted  till  the  party  is  promoted  to  a  benefice, 
if  promotion  be  tendered,  although  he  refiise,  yetthe  annuity 
is  determmed. 

*  Bolt  pro  def*: — Exile  is  twofold,  exUium  voluntarium  ef  [  *  44.9  ] 
conqmlsarium  J  as  where  a  man  leaves  his  country,  he  is  as  i  &oi.Rep.400. 
well  exUed  as  where  he  is  forced  to  leave  it.  Calv.  Lexicon. 

And  although  it  be  found  here,  that  the  wars  be  ended 
betwixt  the  Dutch  and  the  English,  vet  this  makes  nothing 
to  the  defendant ;  and  he  said,  that  1  Inst.  53^  b.  cited  by 
Serjeant  Pemberton,  makes  strongly  for  him ;  for  there  exile 
is  no  more  but  a  departure  of  the  tenants  for  being  ms^e 
poor ;  which  is  just  Dr.  Voscius's  case,  having  his  annuity 
taken  away  from  him. 

Ikvisden,  WyUe  and  Jones y  seemed  to  incline  forthe  plain- 
tiff; for  they  said,  that  now,  fbr  all  that  did  appear,  his  stay 
here  was  voluntary;  which  could  not  be  intended  by  the 
testator,  that  he  should  have  the  lands,  let  him  3tay  here  as 
long  as  he  would;  for  then  these  words,  '^  When  it  should 
please  God  of  his  providence  to  restore  him,"  could  have  no  ^ 
signification. 

But  Bainsfprd,  C.  J.  inclined  for  the  defendant;  for  that 
it  seemed,  that  the  defendant  had  the  same  reason  to  con- 
tinue here,  as  he  had  at  first  to  come  over ;  for  that  it  is  not 
found  that  the  States  would  restore  him  his  annuity,  nor  that 
they  were  reconciled  to  him,  but  that  he  might,  for  all  that 
appeared,  lie  still  under  their  displeasure;  which  was  the 
first  occasion  of  his  coming  here,  and  which  it  is  plain  the 
testator  meant  by  exile. 

But  the  Court  persuaded  the  parties  to  a  reference ;  and 
so  it  was  referred  to  Serjeant  Pmi6erf on  and  the  Recorder  of 
London  (a). 

(a)  But  Judgment  was  afterwardfl  ▼oluntarily  in  conaequenoe  of  the  Ion 

given  for  the  defendant,  by  the  opinion  of  his  pension,  and  that  upon  the  return 

of  the  whole  court.    See  die  other  re-  of  peace  hb  pennon  was  not  restored  to 

ports  of  &  a    In  addition  to  the  cixcum-  him. — ^Dr.  Vossios  had  letters  of  denl- 

stances  above  stated,  it  appears  from  Eatum  to  enable  him  to  take  by  devise, 

those  reports  that  Vossius  left  his  country  See  8  Mod.  and  Sir  T.  Jones. 


440  DB  TERM.  PASCHJB,  1677. 

(  C.  611.  )  Sir  Jeremy  Whichcott's  case. 

Contiaued  from  p.  441. 

A.  being  ward-  JUDGMENT  being  prayed  for  the  plaintiff,  the  Court  said^ 
en  of  the  Fleet  they  vere  all  of  opinion  in  this  case,  that  Sir  Jeremy  was  a 
^ce'toR  fiw  *  superior,  and  liable  to  the  party's  action;  but  the  spinal  ver- 
life,  who  niflbrs  dict  seemed  insufficient;  because  it  found  the  insufficiency 
a  prisoner  in  of  Duckenfidd  (who  was  the  lessee)  long  before,  and  at  the 
Sbtto^^ :  *™®  ^^  ^^  escape,  but  did  not  find  it  at  the  time  of  the  ac- 
debt  Ues  against  tion  brought ;  and  therefore  advised  the .  counsel  to  consi- 
A.  But  semb,  it  der  of  that  point,  whether  they  must  not  be  forced  to  take 
B."^2fS^*  a  venire  fa'  de  novo.  Per  quod  nota,  a'  le  imufficiency  del 
denut  the  time  inferior  doit  estre  averred  and  proved.  §  Co.  98.  2  Inst.  382. 
of  the  action  Afterward^  [it  was]  argued  to  make  out  the  special  verdict 

brought  ^y  intendment;  and  it  being  found  that  he  was  insufficient  once, 

[  *450    ]  it  shall  not  be  presumed  after  that  he  became  suffi^cient, 

SpedaiTodict,  unless  it  be  shewn;  and  cited  Cro.  Car.  231,  and  these  cases 
wStentoent  of  intendments  in  verdicts,  Moor  447.  4  Co. -Fif &rood'«  case. 
Coni.i>ig.Piead.  Hob.  142.  Moor,  hoidPagetfs  case;  but  the  Court  seemed 
s.  Ji-2-s^-      that  it  could  not  be  good,  being  substance  (a). 

Gub.  Eq.  Rep. 

257.  Sniffy  p.  24.       ..r.  ',..  .  ,        ..         -,. 

(a)  Levmx  says  that  a  new  ventre  was  .  the  subject  of  this  case.  Lodge  ▼.  Jear 

awaided  for  the  insufficiency  of  the  ver-  '  mnge^  Glib.  £q.  Rep.  257,  and  Cmt  r, 

diet  and  no  Judgment  given,  and  that  the      LetUhal,  2  Show.  308.    And  see  Com. 

defendant  died  before  the  new  triaL  Ace      Dig.  Escape,  B.  2, 3.  Bac  AU  same  tide, 

T.Jones,  60.  3Keb.778.    According  to     <E).  2.  M  Offices,  (L).  lOViner,  101, 

Ventru  a  ml  capiat  was  entered,  and  a     Escape^  F.  2.    Stat  8  &  9  WilL  3,  c  27, 

writ  of  error  brought    See  further  on     §  11. 


(  C.  612.  )  Setkb.  S.  a  Gregory  v.  M<yor  or  Mayo,  2  Lev.  194.  2  Mod.  213.  3  Keb.  744, 755. 

In  attwupeU  ASSUMPSIT.  The  defendant  leased  land  to  the  plaintiff,  and 
byaiessee,upon  promised  that  he  should  enjoy  it  quietly,  without  intcmip- 
^S^T  Son  of  any  person ;  and  the  Jlaintiff  shews  an  interruption, 
ei^oyment,  he  but  doth  not  shew  any  title  in  the  intemiptor,  nor  any  lawful 
needs  not  shew  interruption* 

jhatAe  mter-  And  the  cases  of  Procham  and  Cham^  and  Leigh  and  Got- 
under  a  lawfhl  ham,  2  Cro.  4^,  444<,  were  cited  for  the  defendimt,  that  the 
title.  plaintiff  ought  to  shew  a  lawful  interruption,  or  else  the  ac^ 

tion  would  not  lie ;  and  a  case  was  cited  in  Vaughan's  re- 
(1)  Hayee  ▼.     ports  (1),  where  Dy.  328,  was  denied. 
Biekersuff,  But  yet  the  Court  gave  judgment  for  the  plaintiff,  upon 

Vaagh.  118.      ^j^^  authority  of  Dy.  828,  and  Hob  35. 
3  Keb.  755.  And  Wf/lde  said,  that  where  in  a  deed  a  man  covenants, 

that  he  hath  a  ^ood  right  to  convey,  &c.  and  that  tibe  party 

shaU  quietly  enjoy,  one  covenant  goe^  to  the  tide,  and  the 

other  to  the  possession  (a). 

(a)  See  S*  C*  2  Mod.  213,  where  it  is  said,  Judgment  should  be  given  ibr  *the  plain- 
that  "this  being  after  verdict,  and  the  tiffi"  It  ia  now  settled,  that  geneitl. 
plaintiff  setting  forth-in  his  dedarationi  covenants  for  quiet  ei\|oynient  do  not 
that  the  disturber  recovered  jMrjiuttcMfm  extend  to  iortioui  evietkns  by  strangers: 
cun'ir,  the  court  wefc  all  of  opinion  that  butit  is  otherwise,  when  the  covenantor 
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indemnifles  a  pnrdiaser  ngidnflt  the  acts  874.    FowU  ▼.  Weltht  I  Bam.  ft  Cress, 

of  particular  persons  by  name.    Bee  £«-  29.  S.  C,  2  Dow.  ft  RyL  133.  Wottcn  v. 

cy  ▼.  LtviiUmf  <mle,  p.  103.    Bloxam  ▼.  HeU,  2  Saund.  181,  n.  10.    And  there 

IVaUnr,  p.  124,  130.    BUI  ▼.  BroioM,  seems  to  be  n6  di£ferenoe  in  this  respect 

p.  142.    Dudky  v.  Fottot,  3  Term  Rep.  between  an  attumprii  and  a  covenant; 

584.    J'oilsr  Y.  PJSTAM,  4  Term  Rep.  see  Hayes  v.  BiekertU^,  Yaiigh.  120. 

617.  Na^  V.  PuAwTi  5  MauL  ft  Selw.  Bloxam  ▼.  ^a/t«r,  uH  supra. 


Semb.  S.  C.  Jepton  ▼.  Jadtstm,  2  Lev.  194.  3  Keb.  755,  761.  f  C*  61 3.  ) 

Trespass.    The  defendant  pleads  a  licence  to  him  for  him<-   in  trespass,  de- 
self,  his  wife,  and  children,  by  the  plaintiff.    The  plaintiff  re-  ^®j?^J^?/^^^ 
plies,  that  he  did  not  give  a  Licence  to  him  and  his  wife  modo  ^r^^if,  wii^ 
etfwmL    After  verdict  for  the  plaintiff,  it  was  moved  in  ar*  and  children ;" 
rest  of  judgment,  that  here  was  no  issue  joined ;  for  the  de-  the  piain^re- 
fendant  plc^s  a  licence  to  himself,  and  tne  pUuitiff  says  he  ?<tohhnai^his 

Save  none  to  him  and  his  wife.    And  the  Court  held  this  to  wife, mMfos^/or- 
e  naught,  and  not  to  be  aided  by  the  modo  et  formd;  for  »w."arepieadcr 

i_         •  i_  X     jj  1   Tnr*  i»     •!»  j.1^    !•  •  was  awarded af« 

here  is  a  substantial  difference;  for  if  the  licence  were  given  ter  verdict  A  li- 
to  him  for  to  brin^  on  his  wife  and  children^  if  he  died,  this  cenceto  A.  and 
would  not  serve  the  wife ;  but  if  it  were  a  licence  to  him  and  ^^^^  ^  ®^» 
his  wife,  if  the  husband  died,  it  would  survive  to  the  wife ;  JJlfej^cwrofaK- 
as  where  a  man  makes  a  lease  at  will  to  two,  if  one  dies,  the  cenceto  a.  to  en- 
lease  is  not  determined  (a);  and  thereupon  the  Court  order-  ter  irttA  his  wife. 
ed  a  repleader  (i). 

(a)  Co.  Lit  55  b.    5  Co.  10.    Dyer,      this  decision  was  upon  error  on  a  judg- 
269  b.  ment  in  C.  B.,  wliich  was  reversed. 

(6)  According  to  Levins  and  Keble, 


(Cew.) 

Memorandum.  It  was  said  by  JFt/lde,  that  if  there  be  two   Trover  Ues  by 
jointenants  or  tenants  in  commom  of  goods,  and  the  one  gets  ®°*  ^^^^  "* 
all  into  his  possession,  the  other  hath  no  remedy  but  to  take  ^"""^^  ^ 
them  affain ;  but  if  one  destroys  them,  or  *  actually  converts  [  *  451    ] 
them,  the  other  may  have  trover,  &c.  1  List.  200.  [Et  semble  joint-tenant 
g*  le  reason  est,  because  when  the  thing  is  destroyed,  the  fo^\^^**'*'' 
other  is  deprived  of  the  remedy  of  taking  it  again.]  (a).  or'a^uaiiy^ 

converting  the 

(a)  This  dieium  probably  occurred  in  diare  of  the  other.     Semb,  Battok  v.  goods. 

Bastard  v«  Stvkely,  8  Keb.  756.    See  WiOiams,  5  Bam.  &  Aid.  395.    Sed  vid. 

Ace  Fetmings  v.  Ld,  GrenviBe,  1  Taunt  Heath  v.  Hubbard,  supra.    An  action  of 

241.    HeM  Y,  Hubbard,  4  East,   110,  account  lies  between  joint-tenants  and 

And  a  sale  by  one  tenant  in  common  of  tenants  in  common,  by  stat  4  ft  5  Anne, 

the  »hok  property  is  a  conversion  of  the  c.  16* 


Gardiner  «•  Sedgwick.  (  C.  615<  ) 

&C.3  Keb.  763,  7^0. 

Audita  querela.  The  plaintiff  declares,  that  he  being  be-  ^^^''^•■^P* 
fore  in  execution  and  escapiiu;,  the  defendant  had  brought  ex^tion'mi  ^ 
his  action  of  escape  against  oir  John  Lenthall,  who  was  the  dvU  process. 
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9M0r0,  whether  gaoIer^  and  judgment  against  him;  but  did  not  say^  that  he 
**»«  pw^  «n     was  satisfied  by  Sir  Jomi  LenthaU. 

"j^^  "^  And  it  was  argued  by  Leviston,  that  although  the  defend- 
(wiOiout  sadB-  ant  at  the  first  had  his  election^  either  to  sue  the  gaoler,  or 
&cti(m)  in  an  to  take  the  party  agdn,  yet  here  he  having  made  his  election, 
a^TOt^Uw^^  and  sued  and  recovered  against  the  gaoler,  shall  never  after 


gaoler? 


resort  to  take  the  party ;  as  in  a  debt  upon  a  bond,  where  a 
man  binds  himself  and  his  heirs,  and  dies,  the  obligee  hath 
election  either  to  sue  the  heir  or  executor;  but  if  ne  once 
sues  the  heir,  and  recovers  against  him,  he  shall  never  after 
resort  to  the  executor;  and  so  in  a  case  of  a  grant  of  a  rent, 
if  the  x>arty  elects  to  have  it  by  way  of  annuity,  it  shidlbe  a 
rent  no  more ;  and  if  he  elects  to  have  it  a  rent,  it  shall  bean 
annuity  no  more ;  and  he  cited  Cro.  Car.  340,  where  this 
point  seems  to  be  ajj^tted.  And  Wylde  seemed  to  incline 
to  this  opinion  (a).     But  afterwards  it  was  agreed. 

(a)  The  indination  of  the  rent  of  the      Keble  diffesa  in  seTeral  cespects  fima  the 
court  seems  to  have  been  contrary  to  this,      above,  and  is  very  confused. 
See  8,  C  9Keb.  763:  hut  the  report  of 
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(  C.  616.  )  ^  Smb.  S.  a  Butii  v.  Penny,  2  Lev.  201.  3  Keb.  785. 

Trover  lies  for  a  Trover  and  conversion.  Held  per  Curiam,  that  although 
by  the  law  with  us  a  man  cannot  have  an  absolute  property 
in  the  body  of  another,  yet  the  custom  of  India  concerning 
buying  and  selling  of  slaves  being  found,  it  was  held,  that  a 
trover  and  conversion  would  lie  well  enough  (a). 


negip  slave. 


(a)  The  report  of  Keble  b  curious. 
"  Special  verdict  in  trover  for  10  negroes 
and  a  half,  finds  them  nsnally  bought  and 
sold  in  India,  &c  Per  Curiamf  they  are 
by  usage  tan^tam  bona,  and  go  to  ad- 
ministrator until  they  become  Christians ; 
and  thereby  they  are  enfranchised." 
N.  B»  The  plaintiff  was  not  possessed  of 
these  negroes  in  England,  but  in  India; 
and  no  judgment  was  ever  given ;  see 
the  arg«men€  of  Hargrave  (who  had  the 
roll  examined)  in  Swnmertetts  case,  20 
How.  State  Tri.  p.  52.     And  see  Cluun- 


bers  V.  Warkhtmtet  3  Lev.  337.  GeOy 
V.  Cleve,  1  Ld.  Raym.  147.  Chamberlain 
V.  JSTanwy,  Ibid,  140.  S.  C.  Carth.  390. 
SmUh.  ^,  Brctorn,  2  Salk.  600.  Smitk 
V.  Gould,  Ibid.  S.C.%hd»  Raym.  1274. 
Wedgewood  v.  Bayly,  9  Show.  177-8. 
Sir  T.  Graniham*s  case,  3  Mod.  120. 
Peame  v.  Litle,  Ambler,  70.  Sommer- 
setfs  case,  Uofil's  Rep.  1,  and  20  How. 
State  Tri.  p.  1,  and  the  notes,  ibid.  For- 
bes V.  Sir  A.  Cochrane,  2  Bam.  ft  Cress, 
p.  448.  S.  C.  3  Dow.  &  RyL  079.  Har- 
rington's Obs.  on  Stat  p.  312, 313, 5th  ed. 


(  C.  617. )  FoRTEscuE  V.  Abbot. 

S.  C.  2  Lev.  202.  T.  Ja  79.  8  Keb.  788,  824.  PoUexC  479. 

^"^Tsi'       Ejectment.    Special  verdict.    The  plaintiff  elaimed  by  a 
^'^*  devise.     And  Saunders  took  exceptions  to  the  verdict,  be- 

cause it  did  not  find  tliat  the  land  was  socage  tenure^  for 
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"Otherwise  it  should  be  intended  knight's-service ;  and  he  cited 
Cro.  Eliz.  667.  4  Leon.  196,  Moor,  279.   Sed  Dy.  329,  cont. 
And  the  Court  saM  that  of  late  they  do  usuaDy  intend  so-  Po#/,  p.  482. 
cage  tenure,  if  the  contrary  do  not  appear* 

For  the  matter  in  law,  it  was  the  very  same  with  Wood  and 
AgersoU^  2  Cro.  260,  for  here  was  «  devise  to  four  children 
for  life,  and  if  either  died, his  part  should  go  to  the  survivor; 
and  the  eldest  son  died  first,  and  the  plaintiff  was  the  heir. 
jE#  ad^ouma^ur.  And  by  the  descent  of  the  reversion  to  him 
his  estate  was  drowned.    [S.  C.  paaJt^  p..  4>81.} 

-^  [    458     ] 

Taylor  f>.  Baker.  (  C.  618.  ) 

S.  C.  8  {«▼.  803.  T.  Jo.  97.  8  Mod.  214.  3  Keb.  748, 7S8,  S02. 

Scf  fa*  upon  a  judgment  in  this  Court.    The  defendant   Paymenttothe 

E leaded*  that  he  was  taken  in  execution  by  a  o«'  «a'  and  tliat  ^^  ^\t.^ 
e,  h^  there,  sent  about  after  the  plaiaU  and  being  he  ZZ'XT 
could  not  find  him  out,  paid  the  execution  money  to  Sir  Jo.  u  no  ^charge. 
Lenthall,  the  then  marshal  of  the  King's  Bench^and  he  yor  ^^^^  ^^ 
lontarily  set  him  at  large.  And  the  question  was,  whether ;(. /a.  is^ good: 
this  was  U  good  plea?  And  per  Curiam  it  is  not.  temHk  aiuer. 

For  when  the  party  is  committed  to  prison,  the  gaoler  hath  ^^J^  ^  ^^ 
BO  authority  to  receive  the  money ;  but  the  piffty,  if  he  caui-  f^y^^nt  is  do 
not  &id  the  pkmtiff,  may  pay  it  into  Court,  and  so  have  his  plea  to  matter 
audUa  querela.  1  Leom  141.  ^'[^nfie 

And  they  did  incline,  that  a  sheriff,  upon  a  oa*  sa*  could  §i2.2Saik.508! 
not  receive  the  money,  so  as  to  discharge  the  party;  but  if 
the  sheriff  should  prove  insdvent,  he  might  resort  to  die  par- 
ty again ;  but  it  is  otherwise  upon  a^^/ts',  though  that  were  «  p^,  n^ 
1<»^  doubted;  but  that  is  to  levy  the  money,  but  the  oa'  sef  q^  q^^^  ^^^  ' 
dom  authorise  him  only  to.  bring  the  body  into  Court  (a). 

And  although  f(xrmerly  the  law  was  held,  that  if  the  gaoler  Ante,  p.  213. 
discharged  a  person  that  was  in  execution,  that  he  comd  ne-  ^^^^^  ^*  '^^'^* 
ver  be  token  affain ;  yet  since  the  case  of  Roberta  and  Trevi- 
lion  the  law  is  neld  otherwise.  1  Roll.  9QS. 

But  another  incurable  iGEUilt  in  thiapleawaSythatitismat" 
ter  m  fait,  scil»  payment,  pleaded  against  a  record,  which 
cannot  be  discharged  but  by  matter  of  record  or  specialty. 
And  so  judgment  pro  quer\ 

(a)  See  Stanford  ▼.  Dovtet,  pott,  p.  ▼.  TomUnscn^  16  Bast,  203.    19  Vlner, 

i88.  Morien*€C9Me,  2  Show.  139.  Lang'  436,  Sherifi;  F.    If  before  sale  under  a 

don  ▼.  Wattitf  1  Lutw.  587.    12  Mod.  fi'fa,  the  defendant^  or  any  other  person 

230,  385.     Cranmer^t  case,  2Salk.  508.  for  Urn,  tender  the  money  to  the  sheriff, 

Sladrford  v.  Awrten,  14  East,  468.  Brett  he  caimot  sell  A.  ▼.  Bird,  2  Show.  87. 

(C.618b.) 

Note,  that  if  a  declaration  be  given  of  a  precedent  term,  Time  for  plead- 
the  party  hath  only  the  four  first  days  of  the  following  term  ^*^  ^^' 
to  plead  in  abatement. 


\ 


4p53  de  term.  s.  trin.  1677. 

(  C.619.  )  Earl  of  Shaftsbury's  Case. 

S.a  6  State  TrL  1270,  8vo.  edit.  1  Mod.  144.  8  Keb.  792. 

The  court  of  He  beiii^  brought  from  the  Tower  by  habeas  corpus  to  thb 
K.  B.  wiu  not  Court,  the  return  was,  that  he  was  committed  by  an  order  of 
mitted^'^'  the  House  of  Lords  for  several  high  contempts  committed 
Houae  of  Lords,  against  that  house,  and  to  be  detained  during  the  pleasure 
though  the  com-  of  the  king  and  of  that  house. 

^iSmpt*^  "^  F^'  *^^  *^'  ^f  Shiftsbury  it  was  argued  by  fFUUams, 
neraUy,  and  Wallop,  Smith  and  Ayres,  that  he  ought  to  be  either  bailed 
"during the    .  or  discharced. 

*454j  J  *  1.  By  reason  of  the  generality  of  the  offence  alle&ed,  it 
pleasure  of  ^  ^Qt  being  shewed  wherein  this  contempt  was,  nor  idien  it 
house^^  and  ^^  committed,  and  it  might  be  before  the  act  of  pardon, 
though  thehouse  nor  whcrc,  whether  it  was  in  the  house  or  out  of  the  house, 
be  adjoimied.  im^  ^^^  constot,  whether  it  be  an  accusation  of  a  contempt 
^iJr^^  only,  or  a  conviction.  Fide  Moor,  889.  2  Inst.  52,  58,  55. 
gation  or  diflso*  IRoU.  218, 219*  BusheWs  case,  Vaughan^s  Rep.  [Jnte,  p.  1*] 
lutiott.  Hob.  210.  RoU.  69.  Moor.  2*5.   39  Ed.  3, 14. 

And  although  it  be  a  matter  relating  to  the  parliament. 
Ante,  p.  431.  y^t  this  CouTt  ought  in  aU  cases  to  decmre  the  law  whenso- 
ever a  matter  comes  before  them;  and  so  they  did  in  the 
case  of  Sir  George  Mlliot,  where  the  question  was,  whether 
an  original  might  be  filed  against  a  member  of  parliam^it* 
Hil.  24  Ed.  4.  Rot.  5,  in  Scaccario.  Dy.  60.  Hob.  109, 
111,  29.  Roll.  Rep.  SS.  where  it' appears  that  the  Court 
doth  determine  concerning  matters  relating  to  the  parlia- 
ment, as  that  there  is  no  privilege  for  treason,  felony,  &c. 

And  if  this  Court  should  not  reUeve  in  this  case,  there 
woiild  be  a  failure  of  justice;  for  now  the  parliament  is  ad- 
journed, there  is  no  applying  to  them ;  and  if  the  parliament 
were  prorogued  or  dissolved,  this  Court  ought,  without  ques- 
tion, to  relieve  the  party;  and  by  the  same  reason  here. 

The  limitation  of  the  time  makes  this  commitment  void, 
for  it  is  during  the  king's  pleasure  and  the  House  of  Lords'; 
and  when  shdl  they  meet  together  to  determine  it?  For  the 
king's  pleasure  is  determiname  in  this  Court,  and  the  other 
in  the  House  of  Lords;  for  the  kind's  pleasure  shall  not  be 
intended  his  personal  pleasure,  nor  nis  conunandment,  but 
that  which  is  legal  and  in  Court.  2  Inst.  187. 

The  jurisdiction  of  the  House  of  Lords  is  a  limited  juris* 
diction,  as  appears  by  1  H.  4,  14,  and  for  all  appears,  this 
may  be  a  commitment  for  a  contempt  in  a  matter  that  was 
not  relievable  there;  as  if  they  should  grant  a  tax  and 
should  commit  a  person  for  not  payii^,  under  the  notion  of 
a  contempt,  it  would  be  hard  if  this  Court  would  not  relieve 
him. 

Another  thing  alleged  was,  that  this  session  was  at  an  end, 
and  then  all  their  orders  are  determined ;  and  it  is  ended  by 
his  majesty's  assent  to  the  several  bills  that  passed,  and  no 
provision  made,  that  it  shoul^  not  determine  the  session,  as 
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hath  been  done  in  other  cases ;  and  though  my  Lord  Coke, 
4  Inst.  27,'  be  ^  contra^  yet  the  authorities  he  there  cited 
*  do  not  warrant  his  opinion:  but  the  Court  to  that  point  [  *456    ] 

was  ^contra.  Theacssionof 

For  the  lung  it  was  argued  by  Serjeant  Maynard,  the  At-  ^""e^^ed^by 
tomey>  SoUcitor  and  Pemberton,  that  although  it  be  com-  the  royal  assent 
monly  said,  that  this  is  the  supreme  Court,  yet  that  is  intend-  to  bills,  i  Mod. 
ed  in  respect  of  other  ordinary  courts  of  justice ;  and  the  J  Hai^  Prec. 
Judges  have  formerly  repaired  to  the  House  of  Lords,  and  tit,  King,  p. 
taken  their  advice  in  the  exposition  of  the  law,  as  40  Ed.  3,  246-7,  in  2ded, 
the  case  of  Amendments.     And  the  Lords  are  a  superior 
court  in  point  of  jurisdiction,  as  appears  by  writs  of  error 
brought  there  upon  judgments  in  this  Court. 

It  would  have  been  in  vain  to  have  expressed  the  particu- 
lar cause  of  commitment,  for  as  much  as  this  Court  will 
not  adjudge  of  it;  but  they  are  the  best  judges  themselves. 
4  Inst.  50. 

And  in  Thorp's  case  they  would  not  deliver  any  opinion 
concerning  the  extent  of  the  privilege  of  parliament;  and  we 
know  that  in  the  case  ofHoUts  it  was  resolved  in  parliament, 
that  offences  committed  in  parliament  are  not  punishable  out  Cro.  Car.  181. 
of  it;  and  the  judgment  in  this  Court  was  reversed.  ^^^'*  ^"®  ^^^* 

This  Court  cannot  bail  him,  because  the  matter  is  not 
conusable  here,  and  the  bail  is,  that  he  should  appear  in  or- 
der to  his  trial,  which  cannot  be  here  of  a  matter  in  parlia- 
ment. 

Though  he  be  committed  during  the  pleasure  of  the  king 
and  that  house,  it  is  not  necessary  that  both  do  determine 
their  pleasure ;  but  if  either  determine  their  pleasure,  he 
ought  to  be  inlarged;  as  where  an  estate  is  made  during  the 
abode  of  B.  and  C.  at  London.    5  Co.  BrudnelVs  case. 

And  besides,  by  the  Attorney -General ,  if  the  sessions  be 
determined,  the  order  is  determined,  for  the  orders  of  either 
house  continue  no  longer  than  during  the  session. 

But  here  the  session  is  not  ended  by  the  king's  assent  to 
some  bills :  and  they  reUed  on  4  Inst.  27.  Hutton's  Rep.  1 
Car.  For  the  passing  of  bills  makes  it  a  session,  but  doth  not 
determine  it.  4  Inst.  27,  28.  Fide  1  H.  7,  10.   2  Cro.  Ill, 

And  in  the  case  of  Soames  and  Bamardiston,  the  Court  did  Ante,  p.  390. 
agree,  that  if  the  election  had  not  been  determined  in  parUa- 
ment  before  the  action  brought,  that  the  action  would  not 
have  lain. 

*  Judicium  per  Curiam: — He  ought  to  be  remanded:  for  T  *  ^56    ] 
he  being  committed  by  the  House  of  Lords,  which  is  a  " 
court  superior  to  this,  and  the  parliament  being  in  judg-  ^nte,  p.  350. 
ment  of  law  yet  sitting,  this  being  but  axi  adjournment,  this 
Court  hath  no  power  to  examine  their  orders ;  and  although 
this  return,  if  the  commitment  had  been  by,  an  inferior  court, 
had  been  naught,  by  reason  of  the  generality  of  it,  yet  this 
Court  now  hath  no  authority  to  examine  yet ;  but  if  the  par- 
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liament  were  prorogued  or  dissolved,  it  may  be  it  might  b^ 
otherwise  (a).  Per  Rainsford: — This  commitment  is  in  the 
nature  of  an  execution.  And  they  were  all  of  that  opinion, 
that  the  passing  of  acts  did  not  determine  the  session  (i). 


(a)  Ace.  R,  T.  KnoUySf  1  Ld.  Rayin. 
18.  Earl  ofDanhy*8  case,  2  Show.  335, 
and  in  the  State  Trials,  2  Hawk.  P.  C. 
c.  15,  §  74.  But  see  Lord  Salisbury's 
case,  Carth.  131-2. 

(6)  See  BushelVs  caae,  axU,  p.  2,  n.  (a). 
The  Earl  of  Danby's  and  Lord  Salts- 
bury's  cases,  cited  in  the  last  note.  JL  v. 
Paly,  2  Ld.  Ray.  1 1 05.  S.  C.  2  Salk.  503. 
Murray's  case,  1  Wils.  299.  Brass  Cros^ 
5y'«case,  3Wils.l88.  &C.  2W.Black- 


754.  Flower's  case,  8  Term  Rep.  314. 
Burdett  t.  Jbbot,  14  East,  1.  S.C.  on 
error,  4  Taunt  401,  and  5  Dow.  199. 
R.  V.  Hobhouse,  2  Chit.  Rep.  207 ;  and 
see  2 Hawk. P.O.  c.  15,  §73-4.  BacAb. 
tit.  Bail  in  Criminal  Cases,  (D).  See  the 
proceedings  in  the  House  of  Lords  in 
Shaftsbury's  case,  in  2  Hats.  Preced, 
Appendix.  6  Howell'ti  State  TrL  p.  1297. 
1  Timberland's  Lords'  Debates,  p.  196, 
203.  Burnet's  own  Tunes,  Anno.  1677. 


the  whole  inhae 
verba. 


(  C,  620. )  Browne's  Case. 

S,  C.  post,  p.  524. 

An  indictment  An^  information  was  preferred  against  him  for  puhlishing  se- 
mayredte  parts  yeral  scandalous  hbels,  and  he  was  foimd  guilty  of  one  only« 
L^setting  forth  called  "  The  long  parliament  dissolved." 

Exception  was  taken  to  the  information,  because  it  doth 
not  set  forth  the  Ubel  t;t  /use  verba,  but  only  recites  parts 
of  it. 

But  that  was  ruled  to  be  well  enough,  either  in  an  indict- 
ment or  an  information,  to  avoid  prolixity,  and  they  cited  Co. 
Entries,  tit.  Indictment. 

Note,  that  he  was  fined  1000  marks,  and  was  to  be  bound 
to  the  ^ood  behaviour  for  seven  years,  and  to  stand  commit- 
ted tilllie  paid  his  fine  (a). 

(a)  Ace.  R.  Y.   Bear,   2  Salk.  417.  as  such,  and  not  stated  as  if  they  form- 

Carhoright  t.   Wright,  5  Bam.  &  Aid.  ed  one  entire,  continuous  passage.    Ta^ 

617.    But  if  separate  passages  are  set  bari  v.  Tipper,  1  Campb.  352. 
out  in  one  count,  they  must  be  described 
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WooLLEY  V.  Robinson. 

S.C,  1  Vent.  309,  319.  T.Jo.  78.  2  Lev.  199.  3  Keb.  747,  773,  821. 

A  mandate  to  The  case  was,  the  bishoprick  of  Gloucester  being  vacant,  the 
Induct,  granted  guardian  of  the  spiritualties  granted  a  warrant  to  the  arch- 
o?the*  spiritual^  S^acon  for  induction,  and  before  the  warrant  was  executed 
ties,  cannot  be  another  was  made  bishop,  and  then  induction  was  made  by 
executed  by  Oie  virtue  of  the  said  warrant. 

SecOTiwcration      B^esolved per  Curiam,  that  the  induction  was  void;  for 

of  anew  bishop,  when  a  new  bishop  was  made,  the  authority  of  the  guardian 

>     of  the  spiritualty  was  determined,  and  the  authority  given 
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by  hia  warrant  (not  being  executed)  did  cease ;  and  com- 
pared it  to  the  case  of  a  writ  granted,  and  then  the  king 
dies;  the  party  cannot  be  arrested  by  virtue  of  that  writ; 
but  that  is  reserved  by  statute,  so  that  such  process  may  be 
executed  in  the  reign  of  the  succeeding  king.  Dy.  165  (a). 


(a)  RevenedintheEzefaequerCham- 
ber.  Posty  p.  463.  T.  Ja  79.  The  clerk 
had  been  admitted  and  instituted  during 
the  vacancy  of  the  See  by  the  archbishop 
of  Canterbury,  who  was  the  guardian  of 
fhe  spiritualties ;  and  the  special  verdict 
fimnd  that  the  archdeacon  had  no  notice 
of  the  consecration  of  the  new  bishop. 
1  Vent  320.  The  case  is  dted  by  Gib- 
son in  his  Codex,  tit  34,  c.  9,  m  notis, 
who  assigns  as  a  reason  why  the  man- 
date of  fbe  archbishop  was  voidable  only, 


and  not  void,  that  "  it  is  the  act  of  one 
who  has  authority  throughout  his  pro- 
vince." But  the  ground  of  the  reversal^ 
as  given  by  the  Lord  C.  Northt  post,  p. 
463,  seems  to  have  been,  that  the  in- 
duction was  merely  informal,  and  the 
informality  not  examinable  in  the  tem- 
poral courts.  That  induction,  however^ 
is  a  temporal  act,  and  cognizable  in  the 
temporal  courts,  see  Hutton*s  case,  Hob. 
15.  Monday  ^.  Porton,  2  Lev.  125. 
Gibs.  Codex,  ubi  tujpra. 


He  being  parson  of 


Dr.  Webb's  Case. 

S.  C,  ante,  p.  396, 407. 


was  distrained  for  not 


(C,622.  ) 


doing  his  duty  in  repairing  the  highways;  whereupon  he 
brought  trespass  for  taking  his  goods ;  aifd  the  question  up- 
on the  special  verdict  was,  whether  or  no  he,  *  beitig  a  cler-  [  *  458  ] 
gyman,  was  Uable  to  the  repair  of  the  highways  ?  And  resolv- 
ed per  Curiam,  that  he  was ;  and  so  judgment  was  given  for 
the  defendants.  [S»  C.  post,  488.] 


Ent  r.  Withers.  (  C.  623, ) 

S.C,  I  Tent  315,  321.  2  Lev.  209.  3  Keb.  797.  S,  C.  but  not  S,  P.  post,  p.  467. 

It  was  held  per  Curiam,  that  an  action  of  debt  upon  a  bond  i>ebt  on  bond 
would  not  he  against  an  executor  in  the  Debet  and  detinet,  ^^'^^^^^ 
upon  a  bare  suggestion  of  a  devastavit;  but  otherwise  it  is  dethut  against 

of  a  judgment  (a).  an  executor  sugi 

gesting  a  devas* 

(a)  Ace  Corey  v.  Thmne,  1  Lev.  147.      ministration,  I.  8.   Notes  to  Wheatly  v.  tavU,  Jitter, of  a. 

Horsey  y.  Daniel,  2  Lev.  145.    Berwick     Lane,  1  Saund.  216,  219  h.    And  see  judgment  Cart 

▼.  Andrews,  2  Ld.  Raym.  971.    S.  C.      Browne  v.  Collins,  ante,  p.  892.  2.  2  Ander.  55. 

1  Sdlk.  814.  6  Mod.  125.  Com.  Dig.  Ad- 


Semh.  S,  C.  Saunders  v.  WiOiams,  1  Vent  819.  3  Keb.  820.  (  C«  624,  ) 

A  COMMONER  brought  an  action  upon  the  case  for  eating  up    in  case  for 
common,  and  declared  that  he  was  seised  of  Black  Acre,  disturbance  of 


to  which  he  had  common  appendant,  &c.  Exception  was  ta-  ^""essarVto 
ken,  because  he  did  not  shew  what  title,  or  what  estate  he  state  aparticuiar 
had  to  or  in  Black  Acre :  but  it  was  overruled,  for  that  this  title  to  the  land 
was  but  a  possessory  action,  and  his  seisin  of  Black  Acre  ^  ^^^^  ^^ 


but  inducement  (a). 

(a)  Aoc.  St.  John  v.  Meody,  1  Tent      S  Vent.  138.     Warren  v.  SaMhsO,  lb, 
274,  ifffofi.  7^356.    Diekman  v.  Allen,      185.    Chapman   v.  Flesman,  Jb.  286. 

E  £2 


common  IS 
appendant 
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.  Strode  t.  Birt,  4  Mod.  418.  S.a  Comyn,  S.  C.  3  Wilis.  278.  Grimttead  y.  Markv, 

7.    Domey  v.  Cashfordf   1  Ld.  Raym.  4TennRep.  718.     Notes  to  MeUor  t. 

'266.    Kenriek  t.  Taylor,  1  WiU,  326-7.  Spateman,   1  Saund.  346,  and  Serki, 

Mkkuon  V.  TeoMiafc,  2  W.  Black.  817.  Bwuwm,  ante,  p.  206* 


(  C.  626.  )  Smarthill  v.  Schollar. 

S.  a  T.  Jo.  98.  2  Lev.  207.  1  Vent  323.  3  Keb.  816, 832. 

A.  devises  to  his  A.  DEViSETH  Black  Acre  to  B.  his  younger  son,  after  the 

2Ked^'th  ^^^*^  ^^  ^^  ^^®-  Th®  question  was,  whether  the  wife 
ofhi8(A.'8)wife:  should  take  an  estate  by  implication?  Andresohed  per  Curiam, 
the  wife  sfaaUnot  that  she  shall  not;  and  the  difference  was  agreed  where  the 

^imSioition  ^^^^  ^  *^  *^®  ^^P"  ^^®^  *h®  death  of  another,  there  that 
in  the  interim.  Other  person  shall  take  an  estate  by  impUcation,  because  the 
Moo.  7, 123.  intent  of  the  devisor  is  manifest,  that  the  heir  shall  not  have 
svintt^  354  ^*  ^  *^^*  other  person  is  dead ;  but  otherwise  it  is  if  the  de- 
'  '  vise  be  to  any  person  besides  the  heir,  for  there  the  heir 
shall  take  in  the  interim  (a). 

(a)  Gardiner  v.  ^Iden,  ante,  p.  11.  London  ▼.  Garway,  2  Vem.  571.  Good* 

Pyhut  T.  Mitford,  p.  370.    Holmee  ▼.  right  v.  HotMns,  9  East,  306.    DoA- 

Meynel,  T.  Raym.  452.    2  Show.  136.  wood  v.  Peyton,  18  Ves.  40-8. 
Fawlkner  y.    FawOcner,   1   Vem.   22. 


(  C.  626. ) 


See  marg^y  p. 
472. 


James  v.  Richardson. 

&C.  T.Jo.  99,  2  Lev.  232.  1  Vent.  334.   3  Keb.  832.   T.Ray.  330.  PQUexf.457. 

Henry  Weakes  deviseth  the  manor  of  D.  unto 


Higden,  during  the  life  of  Robert  Jordan,  upon  trust  that 
Robert  should  take  the  profits,  and  after  the  death  of  Robert 
Jordan,  to  the  heirs  male  of  the  body  of  Robert  Jordan  now 
hving,  and  to  such  other  heirs  male  and  female  of  the  said 
Robert  Jordan.  Higden  makes  a  feofiment^  and  levies  a  fine 
[  *  459  ]  in  the  life  of  Robert  Jordan;  *he  had  issue  John  at  the  time 
of  the  devise.  The  question  was,  whether  John  had  an  im- 
mediate estate  in  remainder  vested  in  him  by  this  devise,  as 
though  he  had  been  named,  or  whether  it  rested  in  con- 
tingency during  the  life  of  Robert  the  father,  quia  nan 
est  fuBres  viventis  f  For  if  so,  then  it  was  agreed  by  all,  that 
it  was  destroyed  by  the  fine  of  the  devisee  for  tne  life  of 
Robert. 

And  the  Court  did  incline,  that  by  reason  of  the  words 
^'now  living"  John  should  take  an  estate  in  remainder  im- 
mediatelvy  and  not  in  contingency ;  and  that  the  words  **  heirs 
male  of  Robert  now  living"  are  a  sufficient  description  of 
the  person  of  John,  although  in  strictness  of  law  a  man  can- 
not be  said  to  have  an  heir  during  his  life.  Advis.  wit  Cur. 
{S.  C.  post,  p.  4720 


Ante,  p.  244. 


V  . .. 


i, 
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Up  John  v.  Conduit.'  (  C.  627. ) 

Action  upon  the  case  for  not  grinding  at  his  mill.  Upon  Custom  to  grind 
not  guilty  pleaded,  and  a  verdict  for  the  plaintiff,  it  was  mov-  at  the  piainUff'a 
ed  in  arrest  of  judgment  by  Mr.  Polleafen,  who  took  these  Jilted.     ^  ^ 

exceptions:  Whether  a 

1 .  He  laid  it,  that  all  the  tenants  of  the  manor  usi/uerant  cuatom  to  grind 
et  consuevervnt  molere,  &c.  and  did  not  say  guod  infra  ma-  mi?aU^com*  * 
nerium  talis  habetur  consuetudo,  nor  guod  debuerunt  to  grind  expensaetexpen- 
there;  audit  may  be,  although  they  had  used  time  out  of  ^w/tawithmaic 
mind  to  grind  there,  yet  that  they  did  it  voluntarily,  and  ^^^^'^''^^^^^^ 
were  not  obliged  (a). 

♦  2,  He  did  allege,  that  he  had  always  kept  his  miU  in  re-  [  *  460  "] 
pair  at  his  own  charge :  therefore, 

3.  He  laid,  that  they  ought  to  grind  all  their  com  expensa 
et  expendibilia  within  the  said  manor,  which  he  said  was  a 
void  custom,  for  people  may  spend  their  com  several  ways 
without  grinding ;  and  it  is  unreasonable  that  they  should 
be  obliged  to  grind  all  the  corn  there  that  they  spend ;  but 
it  shoukl  have  been,  for  all  that  they  grind  and  spend.  Vide 
Hob.  189  {b). 

(a)  A  particular  statement  of  the  ens-  1  Lev.  12.  Com.  Dig.  Prsescription,  IT. 

torn  was  unnecessary ;  but  it  should  seem  See  further  on  the  form  of  pleading, 

that  the  immemorial  use  of  the  mill  must  Cory  ton  v.  Lithebye,  2  Saund.  113,  and 

appear  upon  the  declaration  to  have  been  n.  (1),  ibid.   Bailiffs  of  Tetokesbttry  v, 

obligatory.     Quod  debtterunt,  &c.  would  Distort,  6  East,  438,  n.  (a). 
be  sufficient     And  qiutre,  whether  the  (6)  That  the  custom  was  void,  see 

words  unfuerant  et  consueverunt  would  Cory  ton  \.  Lithebye,  2Saund.  117.  S.C, 

not  Imply  a  prescription  or  custom  ?  See  ante,  p.  20,  and  the  cases  referred  to  in 

HebleihuKdt  v.  Paims,  Carth.  84.  3  Mod.  note  (6),  ibid, 
48,53.  Com.  Dig.  Pleader,  C.  39.  Anon. 

Smart's  Case.  (  C.  628.  ) 

FuiT  dit  al  moy.  per  Serjeant  I  was  told  by  Serjeant  Baw-   if  the  owner  of 

Rawlings,  q'  Smart  buy  pe-  lings,    that    Smart    bought  ^^^^^  «ooda 

res  emblee  en  market^  &  le  stolenjetvels  (?)  in  a  market^  febn  to'convic- 

darrein  assizes  al  Warwick  le  and  at  the  last  assizes  at  War-  tion,  he  shall 

felon  fiiit  convict  al  prosecu-  wick  the  felon  was  convicted  have  restitution, 

tion  del  owner,  &  fuit  order  at  the  prosecution  of  the  own-  awdc^mMkct^ 

1>er  Justice  fFi/ndham,  q'  fuit  er ;  and  it  was  ordered  by  Jus-  overt 

e  judge  del  assize,  q'  le  own-  tice  Wyndham,  who  was  the 

er  ad  a  restitution  nient  ob-  judge  of  assize,  that  the  own- 

stantle  sale,  per  vim  statut.  er  should  have  restitution  not- 

21  H.  8,  accordant  al'  2  Inst,  withstanding  the  sale,  by  force 

714.  Et  issint  est  le  constant  of  the  statute  21   Hen.   8, 

practice.  agreeably  to  2  Inst.  714.  And 

so  is  the  constant  practice  (a). 

(a)  See  1  Hale's  H.  P.  a  p.  542-7.      2  Term  Rep.  750.     Featherstonhaugh  v. 
Kelynge,   35,  48.    Norwood  v.  Smith,      Johnston,  8  Taunt.  238-9. 
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(  C.  629.  )  HoLLMAN  r.  Senhouse. 

S.  C.  2  Lev.  225.  T.Jo.  105.  PoUexC  523.  2 Show.  II. 

See  margin,       EJECTMENT.     Special  verdict.    The  jury  found  a  deed,  in 
past,  p.  469,       which  deed  there  were  these  words,  viz.  "  and  it  is  covenMit- 

ed  and  agreed  betwixt  the  said  parties,  and  the  said  J.  S. 
doth  covenant  for  himself,  his  heirs,  executors  and  aasignsy 
[  *  461  J  that  if  he  shall  die  *  without  issue  of  his  body,  that  then  he 
doth  give,  grant,  alien,  release  and  confirm  the  land  in  ques- 
tion unto  E.  B.  his  natural  mother,  to  have  and  to  hold  to 
her  and  her  heirs  for  ever;*'  and  it  was  found  that  there  was 
never  any  other  execution  of  this  deed  by  livery,  &c.  but 
onlv  the  sealing  and  delivery  of  it. 

And  the  question  was^  whether  or  no  this  should  amount 
to  a  covenant  to  stand  seised,  and  should  vest  the  estate  in 
the  mother,  the  son  being  now  dead  without  issue? 
And  the  case  chiefly  reUed  upon  by  Saunders  of  the  mo- 
il C  anUf  p.      ther's  counsel  was  the  case  of  Crossing  against  Scudamore, 
^^^*  which  was  adjudged  first  in  this  Court,  and  afterwards  was 

affirmed  in  a  writ  of  error,  where  the  case  was,  that  the  fa- 
ther did  give,  grant,  bargain  and  sell,  enfeoff*,  aUen,  release 
and  confirm  unto  his  son  Black  Acre ;  and  the  deed  was  in- 
rolled,  and-a  warranty  was  in  the  deed,  but  no  money  paid, 
so  that  it  could  not  pass  by  way  of  bargain  and  sale;  and  it 
was  held,  that  an  estate  did  rise  by  way  of  covenant  to  stand 
seised.. 

And  Saunders  said  this  case  is  the  very  same  with  that, 
only  here  is  a  precedent  estate  to  take  effect,  viz.  to  J.  and 
the  heirs  of  his  body;  and  he  held,  that  although  the  words 
were,  "  if  he  did  die  without  issue,'*  yet  this  did  not  make 
the  use  contingent,  but  that  it  should  rise  presently,  and  the 
covenantor's  estate  should  be  altered,  so  thatt  he  should  be 
tenant  in  tail,  and  it  should  be  all  one  as  though  he  had  cove- 
nanted to  stand  seised  to  the  use  of  himself  and  the  heirs  of 
his  body,  with  the  remainder  to  his  mother  in  fee ;  and  com- 
1  Co.  154.         pared  it  to  the  Lord  Pagetfs  case,  where  that  estate  that  is 
not  limited  away  continues  in  the  covenantor  by  implication, 
as  it  did  in  the  Lord  Pagetfs  case,  where  the  limitation  was 
made  to  a  stranger,  so  that  the  use  could  not  rise. 
If  A.  covenant      Note^  That  if  a  father  covenants  to  stand  seised  to  the  use 
to  stand  >«uf^  of  his  SOU  after  his  own  death,  this  makes  the  father  immedi- 
aon  ^^Ms      ately  but  a  tenant  for  life;  but  if  he  covenants  to  stand  sei- 
(A.'s)  death,      sed  to  the  use  of  his  son  aft;er  the  death  of  a  stranger,  there 
^  makea  A.     ^he  father  continues  seised  in  fee ;  because  the  use  to  the  son 
Bntiiitletfier  ^  Contingent;  for  there  the  stranger  may  die  before  the  fa- 
the  tkaih  ^  a     thcr,  80  that  he  cannot  there  gain  an  estate  for  life  by  impU^ 
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cation,  for  that  the  use  may  rise  to  the  son  in  the  life  of  the  stranger,  then 
father.  (See  S.  C.  post,  p.  469.)  '  f,;^tT 


[     462    ] 
(  C.  630. ) 


Lisle  v.  Gray. 

iSw  C.  2  Lev.  223.  T.  Jo.  114.  T.  Raym,  278, 302, 315.  2  Show.  6.  Pollexf.582. 

A.  -MAKES  a  conveyance  to  the  use  of  himself  for  hfe,  the    The  word  *«>- 
remainder  to  the  first  son  and  the  heirs  male  of  his  body,  re-  ^^^^^'^,5^* 
mainder  to  the  second  son  and  the  heirs  male  of  his  body,  -^  «  deed,  tmb.. 
remainder  to  every  other  heir  male  of  the  body  of  the  said 
A.  and  the  heirs  male  of  the  body  of  such  heir  male,  as  they 
shall  be  in  priority  of  birth  and  seniority  of  age  (a). 

The  first  and  second  son  die  without  issue ;  the  question 
was,  whether  A.  be  become  tenant  in  tail;  and  resolved  that 
he  is  but  tenant  for  life  (&). 


(a)  See  the  conveyance  at  length  in 
T.  Bay.  278. 

(b)  The  getoeral  import  of  the  words 
heir  or  heirt  may  be  qualified  by  re- 
ference to  preceding  distinct  and  parti* 
cular  limitations  to  the  first  and  certain 
other  sons  in  tail,  as  well  as  by  words  of 
limitation  grafted  on  them.  See  ButL 
Feame's  Cont  Rem.  152.  Ibid.  148, 
&c.)  196, 203,  n.  The  above  case  of  Lisle 
y.  Gray,  was  affirmed  on  error  in  the 
Bzchequer  Chamber ;  Legate  v.  Sewell, 
1  P.  WiU.  87-9.  And  see  further,  Hoo- 
ker V.  Snow,  Palmer,  359.  Goodright  v. 
PuUjfn,  2Ld.  Ray.  1437.  James  v.  Rich- 
arrfimypM/,  p.472.  Hedgesany»Busseyf 


2  Atkins.  89.  Bagshaw  t.  Spencer,  Id. 
570.  Doe  V.  Landngt  2  Burr.  1 100, 1 1 12. 
S.  C.  1  W.  Black.  265.  Doe  v.  5WM,  7 
Term  Rep.  531.  Perriny,  Blake,  Harg. 
Law  Tracts,  p.  506.  Poole  v.  Poole,  3 
Bos.  &  PulL  620.  Goodtitle  v.  Herring, 
1  East,  264.  Doe  v.  Ironmonger,  3  East, 
533.  Meredith  W.Meredith,  lOBast,  503. 
Doe  V.  Goff,  11  East,  668.  Bayley  v. 
Morris,  4  Ves.  788.  Gretton  v.  Howard, 
6  Taunt  94.  Roe  t.  Bedford,  4  MauL  & 
Selw.  3U2.  Doe  v.  Jessen,  5  Maul.  & 
Selw.  95.  Measure  v.  Gee,  5  Bam.  & 
Aid.  9 1 0.  And  see  8  Viner,  254.  2  Cruise 
Dig.  380,  2d  edit  2  Fonblanq.  Treat  of 
Eq.  p.  72-3,  5th  edit 


NoRRis  V,  Elsworth.  (  G.681,  ) 

Lessee  covenants  to  deliver  up  the  possession  to  the  lessor   in  declaring  on 
at  the  end  of  the  term.     The  lessor  brings  covenant,  and  as-  a  covenant  by 
signs  breach  for  not  deUvering  up  the  possession.  J^®  ***^on^to 

It  was  objected  for  the  defendant,  that  the  plaintiff  ought  lessor,  at  the  end 
to  have  alleged  a  request;  for  he  was  to  do  the  first  act,  viz.  pf  the  term,  it 
to  demand  it;  for  if  he  would  not  come  and  take  it,  it  was  ","*^^^J*y'  ^^ ; 
impossible  the  defendant  could  deUver  it  to  him.  xhe  defendant 

But  to  that  it  was  answered,  that  if  the  plaintiff  were  not  may  plead  that 
ready  to  receive,  the  defendant  micht  have  pleaded,  that  he  ^®7f'  "'^y, 

•'"I  111*  t  •  11  11  1  to  deuver,  and 

was  ready  to  have  delivered  it,  and  that  no  body  was  there  that  no  body 
to  receive  it.    And  so  judgment  was  given  jpro  quer*  (a).        —-  ^'- 


vras  there  to 
receive. 


(a)  See  Ashenden  t.  Clofham,  ante,  arguments  of  Riehardeen,  Holroyd  and 
p.  113,  And  note  (a),  ibid.  Bristow  v.  Bayley,  Justices,  in  the  case  of  Rowe  v. 
Waddingten,  2  New  Rep.  355,  and  the      Yoang,  2  Brod.  &  Ring,  to  the  same  effect 


462  OB  TERM.  S.  TBIN.  1678. 

(  C.  632. )  Making  v.  Wblstrop. 

Arbitrators  ARBITRAMENT.  The  award  was,  that  the  parties  should 
award  reieaaes  geal  releases  of  aU  actions  to  the  time  of  the  award.  It  was 
th  ^dn^^'ofth^  objected,  that  this  was  larger  than  the  submission,  for  there 
award:  It  shall  mi^t  be  new  matters  betwixt  the  submission  and  the  award, 
be  intended  that  [1  Rol.  259.]  But  per  Curiam,  that  shall  not  be  intended,  un- 
no  new  raatters  i^gg  j^  ^ye  shewn  (a).  2d  Obj.  This  releases  the  very  bonds. 
t':Sc  tb.  But  per  Curiam,  all  things  bemg  to  be  done  at  the  sime  tfane 
mission  and       that  are  awarded  to  be  done,  it  is  well  enough. 

award,  unless 

shewn.  (a)  Ante,  p.  51,  C.  62  b.   Ayland  ▼.  10.  Ingram  v.  Milnet,  8  East,  445.  JTiU 

NichoUs,  ante,  265-6.  Bac.  Ab.  Arbitra-  v.  Thorn,  2  Mod.  309.    Perry  v.  Niekol' 

ment,  (E).  1.  Com.  Dig.  Arbitrament,  E.  son,  1  Burr.  27S. 

[    463     1  ♦— 

(  C.  633.  )  NoRRis  V.  Elsworth. 

In  covenant  on  a  COVENANT.  Upon  a  lease  for  years,  '^  yielding  and  paying 
lease  "yielding  jQ/.  at  Michaelmas,  if  it  be  demanded,  or  within  ten  days 
^\ikh^fn^\(  ^^^r-"    The  breach  assigned  was  for  non-payment  of  the 

demanded,  or      rent*  v 

within  ten  days      Obj,  It  is  not  said,  the  rent  was  demanded  at  the  day,  and 

stLment'^ofa    then  it  is  not  due. 

demand  is  Afis,  per  Curiam:  If  it  be  not  demanded,  it  is  due  at  the 

necessary.         Jay,  though  not  payable;  but  however  it  is  due  ten  days 

t^r,sSfof"  after  (a). 

rent  due  since  The  great  obiection  was,  the  plaintiff  had  brought  this 
the  testator's  action  as  administrator  of  the  lessor  for  rent,  part  whereof 
shJw'tSitWs  ^^  ^^^  <l^e  after  the  death  of  the  lessor,  and  so  he  had 
testetorhada  not  mtitled  himself  to  it;  for  he  ought  to  have  set  forth, 
chattel  interest  that  the  lessor  was  possessed  of  a  term  for  years,  and  so  did 

demise  part  of  the  term ;  but  he  not  alleging  it,  it  shall  be 
intended  that  the  lessor  was  seised  in  fee,  and  then  the  rent 
belongs  to  the  heir,  and  not  to  the  executor,  that  did  accrue 
due  after  the  lessor's  death. 

And  as  to  this  objection  the  Court  seemed  to  incline,  that 
it  could  not  be  answered,  but  however  gave  the  plaintiff  day 
to  answer  it  (^6). 

(a)  As  to  the  necessity  of  a  demand,  (6)  See  the  precedents  in  Vidian,  201. 

see  ante,  p.  24,  113,  242.    Com.  Dig.  3  Wentw.  Plead.  456-7;  and  Mackay  v« 

Rent,  D.  3, 4.  Rowe  v.  Young,  2  Brod.  &  Mackreth,  2  ChiUy  Rep.  461. 
Bing.  216,  234-5,  and  ante,  C.  631.      . 

(  C.  634.  )  WooLLEY  V.  Robinson. — At  Serjeants-Inn. 

S.  C,  ante,  p.  457. 

Induction  by  A  WRIT  of  error  being  brought,  the  judges  at  Serjeants-Lm 
^te  *  °^*ted""  ^^^"^^d  to  be  of  a  contrary  opinion  to  the  judges  of  tha  King's 
by  the^^rdian  Bcnch.  And  the  reason  given  by  North  was,  that  the  tem- 
of  the  spiritual-  poral  courts  have  not  properly  the  examination  of  the  for- 
^aftw^Ae^*^^!  maUties  of  induction;  so  that  if  the  archdeacon  would,  with* 
secration  of  a  *  ^ut  any  Warrant  or  mandate,  make  induction,  that  it  could 


L 
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not  be  avoided  heTe,  though  it  may  be  by  the  civil  law  he  new  biBhop,  u 
might  be  punished  by  the  bishop ;  and  cited  Noy,  134,  where  "2f  ^^%^   „* 
an  archdeacon  made  a  general  mandate  to  the  clergy  within  indul^onarenot 
his  archdeaconry  to  induct,  yet  if  a  clergyman  out  of  his  examinable  in 
archdeaconry  did  it,  it  was  held  well  enough.  *^  temporal 

J     (a)  17  Viner,  354.    Ante,  ^»  451 ,  n,  (a). 

RiOBY  V.  Woodward. — At  Sbrjeants-Inn.  (  C.  635.  ) 

S.  C,  T.  Jo.  87. 

Error  to  reverse  a  judgment  in  the  King's  Bench.    '  JmmptU  lies 

The  Lord  of  Oxford  was  indebted  to  Woodward  in  240/.  ^"^  *^~^t 
and  writ  a  letter  to  Rigby  [his  receiver]  to  pay  him;  where-  of  athirdpenon 
upon  Woodward  came  to  Rigby  with  the  letter,  and  \who  ?]  '"thin  fourteen 
told  him,  if  he  would  take  220/.  for  his  debt  he  would  pay  ^^^^^/^JJ,' 
within  fourteen  days.      And  the  money  not  beinff  paid,  agreement  by 
Woodward  brought  an  assutnpsii,  and  for  his  consideration  the  plaintiff  to 
laid  his  agreement  to  abate  20/.  and  had  judgment  in  the  ^^]^^^^^ 
King's  Bench;  and  now  Rigby  brought  a  writ  of  error.         il^rth!c/jf^% 

On  the  plaintiff's  part  it  was  ursed,  that  this  agreement  origbai  debtor 
to  abate  20/.  was  no  consideration,  he  being  a  stranger,  and  J^^^*Jl^*"n 
not  liable  to  the  payment  of  the  debt;  and  cited  Cro.  Eliz.  a^^nt 
653 :  and  this  agreement  with  the  plaintiff  to  abate  20/.  could 
signify  nothing,  for  notwithstanding  that,  Woodward  might 
have  sued  my  Lord  for  the  whole.  1  Rol.  28,  N.  35. 

On  the  other  side  it  was  alleged,  that  where  the  plaintiff 
did  do  any  act  at  the  defendant's  request,  that  was  a  suffi- 
cient consideration,  though  the  defendant  had  no  benefit  by 
it;  and  cited  the  case  of  Clepson  v.  Morris{l)y  B.  R.  Mich,  (i)  s.  c,  i  Lev. 
25  Car.  2,  where  the  case  was,  that  one  Malin  drew  a  note  248.  i  Vent  9. 
.upon  Morris  to  pa^  Clepson  SO/L  and  Morris,  upon  sight  of 
that  note,  did  promise  Clepson,  that  if  he  woiild  take  him  for 
paymaster,  he  would  pay  nim  the  money ;  and  adjudged  a 
good  consideration  (a). 

Another  case  was  cited  of  Smith  v.  Hawkins  (2),  Trin.  24  (2)  S,  c.  3  Keb. 
Car.  2.  Rot.  1093,  where  the  defendant  being  an  executor,  J22' iventJM 
in  consideration  the  plaintiff  would  account  with  him,  did  sedpide^xiSL. 
promise  him  to  pay  what  should  be  found  owing  to  him  from  BiadL  104. 
the  testator ;  and  this  was  held  a  good  consideration,  though 
he  had  no  assets;  because  here  was  an  act  done,  viz.  ac» 
counting,  at  the  plaintiff's  request.  Cro.  Eliz.  703. 

Davies  v.  Hessy  (3),  Mich.  23  Car.  2.    One  Fenwick  was  {Z)s,c.DaoUfm 
indebted  to  the  plaintiff;  the  defendant  received  Fenwick's  ll^^J?^*J' 
rents,  who  sent  the  plaintiff  to  the  defendant  for  the  money ;  y^ll  ^52.4. 
and  the  defendant,  in  consideration  the  plaintiff  would  for-  s  Lev.  20. 
bear  his  debt  till  such  a  day,  did  promise  to  pay  him;  and 
held  a  good  consideration ;  which  was  said  to  be  ahnost  like 
this  case ;  for  although  here  was  no  express  agreement  to 
forbear,  yet  the  promise  was  to  pay  fourteen  days  after,  which 
was  tantamount. 

(a)  It  was  adjudged  tw  consideration.    And  see  Oble  v.  Dittle^ld,  1  Vent  254. 
Per  Hale,  C.  J. 
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And  the  judges  tmd  voce  affirmed  the  judgment  gireir 

in  the  Eang's  Bench,  and  held  the  consideration  ffood:  for 

North  said,  when  an  agreement  to  abate  201.  is  {beaded,  it 

.  shall  be  intended  a  complete  agreement,  and  such  an  one  as 

my  Lord  might  have  taken  advantage  of  (i)» 

(6)  Sir  T.  Jones  says  that  tlie  K.  B.  and  the  notes  by  Serjt.  Williams,  ibid, 

held  the  consideration  insufficient.     See  And  see  also  Porter  t.  BiUe,  ante,  p. 

further,    Goring  t.   Ooring,   Yfelv.  11.  125.  Oadburyw,  Day t  p.  161.  Browne** 

Obk  V.  DUtletfield,  1  Vent  158-4.  Com.  case,  p.  409.    Day  v.  Caudrey,  p.  434. 

Dig.  Action  upon  Astumpsit,  B.  1,  3, 1 1,  Anon.  p.  439.  1  Viner,  290. 
F.  8.    Forth  y.  Stanton,  1  Saund.  210, 

(  C.  636. )  Knight  v.  Peachee. 

&C.  \  Vent.  829,  831«  T.  Jo.  109.  Upon  eiror,  in  T.  Raym.  303. 

In  debt  for  vent  Debt  for  rent  by  the  assignee  of  the  reversion  agwist  Ae 
^i^^aT**  ^signee  of  the  lessee  for  years. 

defendantpieads      The  defendant  pleaded^  that  before  any  rent  grew  due  he 
an  assignment    asngned  the  term  over  to  J.  S. 

mT'  ^  Mfcwid      ^^^  plaintiff  replies,  that  that  assignment  was  perfraudem 
and  coTin.        ^  covinani. 

The  defendant  demurs. 

Pemberton  pro  def*  argued^  that  an  assignment  of  a  term 
could  not  be  by  firaud  and  covin,  and  therefore  the  replica- 
'  tion  was  naught;  for  if  this  pleading  should  be  allowed,  then 
every  assignment  that  is  made  to  a  poor  man  would  be  plead- 
ed to  be  by  fraud  and  covin;  and  so  would  in  effect  take 
away  that  liberty  that  die  law  allows  every  lessee  to  assign 
to  whom  he  pleaseth:  and  there  are  several  things  wherein 
fraud  and  covin  are  not  averrable; 

As  if  a  man  deviseth  a  term  for  years,  being  greatly  in- 
debted and  not  leaving  assets,  and  the  executor  assents  to 
the  legacy,  and  the  devisee  enters,  a  creditor  that  hath  a 
judgment  de  bonis  testatoris  cannot  take  this  term  in  execu- 
tion, by  averring,  that  this  assent  of  the  executor  was  per 
Jraztdem;  but  he  must  take  advantage  of  it  by  way  ofderas- 
tamt  in  the  executor. 

And  so  if  the  testator  himself  give  a  judgment  for  a  great 
smn  upon  little  or  no  consideration ;  yet  a  creditor  caraiot 
after  his  death  avoid  this,  by  pleading  that  it  was  perfrau^ 
dem;  for  fraud  is  not  avertable  in  this  case  where  the  judg- 
ment is  given  by  the  testator,  but  he  must  take  his  remedy 
in  Chancery;  and  so  it  is  of  a  bill  of  sale  made  by , the  testa- 
tor, this  shall  not  be  averred  fraudulent  in  an  action  against 
the  executor;  but  he  to  whom  it  is  made  may  be  sued  as 
executor  of  his  own  wrong.     Curia  advisare  vuU. 

Afterwards  judgment  was  given  pro  querente,  and  the  re- 
plication held  good  i)j  three  judges  against  C.  J.  Scroggs  (a). 

(a)  Upon  a  writ  of  error,  the  parties  posseanra,  see  Lekenc  ▼•  Natk^  2  Stn.^ 

agreed.  T.  Ray.  304.    It  seems  doubtful  1221.     Taylor  v.  SIwm,  1  Bos.  &  PnU. 

whether  fraud  be  a  good  replicatioui  21.      Walker  v.  Reeves,   DougL  461. 

OLcept  where  the  ungnor  oontinncs  in  BuUer's  N.  P.  L59.     Onakw  v.  Cnrkr 
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%U$dd.Ktp.  330.  Cook  y.  HurrU,  1  SIB.  Fammi  ¥.  HiJiwiirfg,  /dL  546. 
Ld.  Ray.  367.  For  the  practice  in  courU  1  Fonbl.  Treat  of  Eq.  B.  1,0.5,  {  6,, 
of  equUy,  we  PMlpot  v.  Hoare,  8  Atk.     and  the  notea^  <MJ. 

•—  [    46d    ] 

GiLMORB  v.  ShUTER.  /  (J^  §37^  \ 

S.  a  T.  Jo.  108.  S  Ley.  SS7.  1  Vent  330.  2  Mod.  310.  2  Show.  16. 

A  PROMISE  was  made,  in  consideration  of  marriage,  to  give   A  promise  In 
Ins  daughter  as  much  as  her  husband's  father  should  give  conddcrationof 

I  ;  "  °        mamage,  mado 

"""•  before  the  out. 

The  daughter  s  husband  was  the  plaintiff,  who  brought  frauds,  held 
this  action,  and  averred,  that  his  father  gave  him  2000L        s^od ^'^"^^ 

The  promise  was  made  before  the  act  of  89  Car.  2,  against  SJ^^JSoowm 
frauds  and  perjuries,  but  the  marriage  was  not  till  after,  and  brought  for  a 
80  the  action  did  not  accrue  till  after  the  act*    The  verdict  ^reaOi  otter  it. 
here  having  found  that  there  was  no  note  in  writing  of  this  ^^  ^*°*''  **** 
promise,  the  question  was,  whether  or  no  thib  promise  was 
within  the  act,  so  as  no  action  should  be  brought  upon  it. 

And  it  was  held  per  Curiam^  that  it  was  not ;  for  it  would 
be  very  unreasonable  to  put  such  a  construction  upon  the 
act,  as  should  make  it  have  a  retrospect  to  invalidate  and 
nullify  contracts  and  agreements  that  were  lawftd  at  the  time 
when  they  were  made,  and  it  may  be  upon  very  great  con- 
sideration; but  however,  as  the  case  is  here,  no  action  could 
be  had  before  the  statute,  because  the  thing  was  to  be  done 
a&ev,  and  so  there  was  no  breach  before;  and  by  transpos-  ^«  ^o*  ^^* 
ing  the  words  it  may  agree  with  the  letter  well  enough. 

And  they  said,  that  in  case  of  a  will,  it  had  been  resolved,   A  win  nade 
that  if  the  will  were  made  before  the  act,  and  the  party  died  ^^  ?no?^ 
after,  yet  it  is  not  within  the  act  to  require  three  or  four  wi^it,  though 
witnesses ;  which  was  said  to  be  a  stronger  case  than  this,  the  party  died 
because  the  party  might  have  altered  his  will,  if  he  had  *^2^2^how* 
pleased;  but  an  agreement  cannot,  without  the  consent  of  1*7.  2Mod.3ia! 

the  other  party  (a).  Free  Chan.  77. 

(a)  The  same  construction  has  been  Atk.  36.  Attorney-General  t.  Bradleyf 
put  upon  the  statute  of  mortmain,  9  Geo.  1  Eden  Rep.  482,  and  other  cases  dted, 
2,  c.  36.    AshbttmhoM  t.  Bradehaw,  2      2  FonbL  Treat  of  E^,  p.  214,  3tfa  ed. 


AiiFREY  V.  Meekes.  (  C  638*  ) 

Debt  for  five  quarters*  rent.    The  defendant  pleads  as  to  Apieabadibr 
two  quarters,  and  saith  nothing  to  the  other  three*    Judg-  ^  *?  *J^  ^ 
ment  shall  be  against  him  for  me  whok»  ^ 


[ 


467    ] 
Ent  p.  Withers.  (  C.  «89* ) 

8.  C  Ante,  p.  456,  but  not  S,  P. 

DsBT  against  an  executor,  who  pleads  five  several  judg-  To« 
mentSi  viz.  one  for  40/.,  one  for  90/.,  &c.  and  saith  he  ha3i  ^^ 


pimof 
AisAedJvdg- 
menti  by  an 
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executor,  the     but  SO/,  assets,  which  is  not  sufficient  to  satisiy  those  judg- 

om/ \SSwit*  ^      ^^^  plaintiflFrepKeth,  that  one  of  those  judgments  waskept 

answering  the    afoot  per  Jraudem  et  amnam. 

T%i ^^M^^^     "^^^  defendant  demurreth,  because  he  pleadeth  nothing 

^^de  bcnis  ustor.  ^  ^^^  ^^^^ '  ^^^  ^^  appeareth  that  his  assets  are  not  sufficient 

tons,  to  satisfy  those. 

2  8**^1  49^'        But  jn^  Ctiriam  judgment  was  given  pro  quer'j  for  it  is 
^^  '  sufficient  for  him  if  he  hath  found  one  that  is  by  fraud;  for 

he  is  a  stranger^  and  cannot  be  presumed  to  know  all  parti- 
culars concerning  them;  and  besides,  judgment  is  but  de  bo- 

(1)  s.  a  Edg'   nis  testatoris.    And  Judge  Wylde  cited  JEverarcTs  case(l)  in 

VaMhi^ioa  Vaughan's  Reports,  adjudged  when  he  was  there  in  the 
*  Common  Pleas. 

PoUeafen  argued  strongly  against  it,  that  the  antient 
way  was  to  plead  to  every  particular  judgment;  as  9  Co. 
109.  Dv*  107.  8  Co.  132.  Vaughan,  8.  1  Rol.  802. 

But  n)r  all  that,  the  Court  gave  judgment  pro  quer'  (a). 

5  Tenn  Rep.  82.      And  Wylde  said  if  a  judgment  of  1(XK)/.  be  pleaded  by  an 

*^*'*°^^^'°-^- executor,  and  the  party  replieth,  that  he  that  hath  the 
judgment  offered  to  take  500/.  it  is  a  good  replication,  and 
all  above  500/.  shall  be  assets. 

(a)  See  Ckamberlcune  v.   Pickering,      Dee,  post,  p.  537.     Campion  v.  Bsniley, 
ante,  p.  28,  and  note,  ibid,  WarTcehouse      1  Espin.  Cases,  344. 
V.   Symonds,  p.  102,  121.     Gilbert  v. 


(  C.  640.  )  BuRGES  V.  Player. 

< 

Replication  to  Debt  upon  a  bond  conditioned  for  the  performance  of  an 
a  plea  of  no  award,  so  as  the  said  award  be  made,  &c.  in  writing  indent- 
Sewlm^award  ®^  *^^  deUvered  to  the  said  parties,  &c. 
made  agreeably  Upon  NuUlum  fecerunt  orbitrium  pleaded,  the  plaintiff 
totiietermsof  repHes  that  the  arbitrators  did  make  an  award  in  writings 
and  w«^^»°  *  ^^^  deUvered  it  to  the  parties  secundum  formam  et  effectum 
formam  et  effeo  coTidittonis,  And  ruled  to  be  naught,  because  he  did  not 
turn,  &c.  is  not  say  by  writing  indented ;  and  secundum  formam  et  effectum 
TRdTiop.  conditionis  doth  not  aid  it,  because  that  relates  to  the  de- 
livery to  the  parties,  and  so  it  hath  been  often  adjudged : 
Per  Wylde.  Jud^  pro  def  (a). 

(a)  Ace  Henderson  v.  WiUiamson,  1  not  remedy  a  defective  statement  of  the 

Stra.  116.     Elberough  v.  Gates,  ante,  p.  formalities  of  the  award  even  after  ver- 

22.     Jenkinson  y>  Alison,  p.  415.     So  diet;  Everard  v,  Paterson,   2Marsha]l» 

the  words  duly  and  in  due  numner  will  304.     S.  C,  6  Taunt.  645. 

[     468    ]  — ^ 

(  C.  641.  )  Hall  «?.  Huffham. 

S.  a  2  Lev.  188,  228.   3  Keb.  737,  798. 

The  survivor     T WO  joint  merchants,  and  one  dies;  the  survivor  and  the' 
of  two  joint-      executor  of  him  that  dies  join  in  an  action  upon  the  case. 
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for  money  for  goods  sold.     And  held  to  be  well  enough;  merchants  may 
because  they  are  in  the  nature  of  tenants  m  common,  and  J***"  ^^  ^f. 

,,,»  _,  _^  r  •    I  T_t_  executor  ot  tne 

may  jom  m  persons  actions,  accordmg  to  Juittletons  though  deceased,  in  an 
it  may  be  each  might  have  sued  separately  for  his  moi-  action  for  goods 
cty.    2  Cro.  Dr.  Hackett  v.  Enston.    88  Ed.  3,  6.    2  Inst.  "^^^ 
404  (a). 

(a)  Batsee  thereportin  3Keb.V98;  Kemp  t.  AndretOM,  Garth.  170.    S,  C. 

and  in  Martin  ▼.  CrompCf  1  Ld.  Ray.  ,  1  Show.  188.    3  Lev.  290.     Sndth  v. 

340,  the  counsel  said  that  "  by  his  own  Stokes,  1  East,  366,  argueitdo.     Gelding 

report  the  plamtiff  had  leave  to  discon-  ▼.  Vaughan,  2  Chit  Rep.  487.  16  Viner, 

tinne."   That  the  case  is  not  law,  see  246.  2  FonbL  Treat  of  Eq.  102-3-4, 

Martin  ▼.  Crompe,  eupra,  2  Salk.  444.  5th  edit 


Wheeler  v. (  G.  642.  ) 

Error  in  Exeter  Court.    The  error  assigned  was^  that   wantofsom- 
^  there  was  no  summons,  and  for  that  cited  2  Cro.  108,  which  ™^.'"  '"J«1f' 

•  J  ^     i_     ^1  '.ll  ^i_»  court  is  cured  by 

was  said  to  be  the  same  case  with  this.  ,  appearance. 

Butj^er  Curiam: — ^It  wsls  held  to  be  well  enough;  for  by  2R0I.225. 
appearance  all  defaults  before  are  salved,  though  it  be  in  an  ^^  ^»  ^' ' 
interior  Court;  and  so  Wylde  said  it  had  of  late  been  con-  8Ld.Ray.U43. 
stantly  ruled,  contrary  to  2  Cro.  108. 


Winch  ».  Huddleston.  /  q^  g43^  \ 

Smnb,  S.  C.  Anon,  1  Vent  332. 

Where  the  defendant  in  ejectment  doth  appear,  and  confess    The  ctmSeuSm 
lease,  entry,  and  ouster,  that  shall  be  sufficient  to  prove  an  of  defendant  in 
actual  entry  in  any  case  where  an  actual  entry  is  required;  SSSent^roof 
and  so  Scroggs  said  it  was  always  held  by  Chief  Justice  of  entry,  when 
Hale,  because  it  shall  be  taken  an  entry  to  all  intents  (a).       "*  actual  entry 

'is  necessary. 

1  Sid.  223. 
(a)  See  Litik  y.  Beaton,  1  Salk.  259.      IS  East,   489.    3MauL   &  Selw.  271. 

And  see  1  Vent  248.    2  Show.  201.  1  Bam.  &  Aid.  85.    That  an  actual  entry 

That  the  entry  confest  in  the  consent  is  sometimes  prudent,  in  order  to  obviate 

rule  is  sufficient  in  all  cases  except  where  the  stat  of  limitations,  see  Adams  on 

an  operative  fine  is  levied  with  procla-  Ejectment,  p.  93-4,  2d  edit 

mations,  see  Dougl.  477.    3  Burr.  1896. 


Wise  v.  Green.  (  C.  644.  ) 

S,  C.  2  Lev.  186.  3  Keh.  727,  791,  809. 

By  reason  of  repairing  a  chapel  of  ease,  that  he  had  been   Prescriptive 
time  out  of  mind  exempted  from  contributing  towiurds  the  exemption  from 
repairs  of  the  church  held  a  good  prescription  (a).  J*^A,**hy  rea- 

son of  repairing 
(a)  See  2RoL  Ab.  289,  290.    Hob.      tock,  Comb.  132.  l7Vln.  575-6.    Com.  a  chapel  of  ease, 
ee.    Brown  V.    Palfrey,    2  Lev.   102.      Dig.  Esglise,  G.  2.    Oibs.  Codex,  tit  9,  good. 
Bail  V.  Crott,  1  Salk.  164-5.     Godfrey     c.  4,  in  notis. 
▼.  Bverwden^  3  Mod.  264.    Butly  v.  Cat- 
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(  C.  645. )  HoiiMAN  V.  Senhouse. 

C«Dtiinied  from  p.  461. 

A.  cqy^nantB    E/ECTBf£NT.    Upon  a  special  vetdict^  the  case  was,  that  in 
hSfdi'^^-th      an  indenture  containing  several  covenants  betwixt  Sir  Henry 
LsueofhiTbody!  Godolphin  and  Mrs.  Senhouse,  his  mother,  there  was  this 
then  he  doUi    '  covenant,  "  It  is  covenanted  and  agreed  by  and  betwixt  all 
*^^B  ^^  ^^  *^®  parties  to  these  presents,  and  the  said  Sir  H.  Godolphin 
flier,"  die'hmdi  ^^^^  covenant  and  agree  for  himself,  his  heirs,  executors, 
in  question:       and  administrators,  that  if  it  shall  happen  that  he  shall  die 
^e  convey«ice  without  issue  of  hls  body,  that  then  he  dodi  by  these  pre- 
covenutto ^ ^  ^^^^  ff^^'  gi^^At,  release,  and  confirm  unto  the  said  Mrs. 
stand  leued.      Senhouse  the  lands  in  question.*'    Afterwards  Sir  H.  Godol- 
phin did  die  without  issue ;  and  the  sole  question  was,  whe- 
ther this  should  amount  to  a  covenant  to  stand  seised,  so  as 
to  raise  a  use  to  the  mother  after  the  death  of  Sir  Henry? 
Serjeant  Raymond  argued  jpro  queT\  that  it  should  not. 
1  •  Because,  upon  the  whole  contexture  of  the  deed,  it  doth 
not  appear  that  the  parties  did  intend  to  raise  any  estate, 
only  to  covenant;  and  though  the  words  are,  ^'  that  he  doth 
give  and  grant,"  yet  that  is  no  more  in  common  parlance 
than  if  he  luid  said,  "  that  he  will  give  and  grant ;"  as  in  com- 
mon speech  we  say  ^'  to-morrow  is  a  feast,"  that  is  as  much 
as  to  say  '^  to-morrow  will  be  a  feast." 
[  ^  470    ]      *  2.  if  there  had  been  an  intent,  yet  uses  must  be  guided 

by  the  rules  of  the  common  law,  and  so  is  Doct.  and  Stud, 
ch.  64.  1  Co.  CkucUey's  case.  And  by  the  rules  of  the  com- 
mon law,  a  man  cannot  by  a  deed  convey  an  estate  of  free- 
hold to  another,  reserving  to  himself  an  estate  for  life;  nei- 
ther can  a  freehold  commence  infuturo  without  a  particular 
estate  to  support  it;  and  he  cited  Pop.  21.  Sir  Fran.  Engle* 
fields B  case,  Dy.  296,  pi.  22.  Cro.  Eliz.  845.  1  Co.  129.  Win. 
61.  Dy.  96.  2  Roll.  788,  789.  March  Rep.  Plow.  155; 
and  a  case  adjudged  in  this  Court,  HQ.  14  Regis,  Foster^  v. 
Foster,  Term.  Trin.  1661,  Rot.  721.  \S.  C.  1  Lev.  65.  T. 
Ray.  48.] 

PoUexfen  e  contra : — In  raising  uses  the  law  is  not  so  strict 
as  it  was  in  passing  an  estate  at  common  law ;  for  before  the 
statute  of  uses,  a  use  was  not  any  interest  in  the  land,  but  it 
was  the  office  of  the  Chancery  to  enforce  the  execution  of  an 
estate  where  there  was  a  use  in  being;  and  what  the  Chan- 
cery did  then  is  now  done  by  the  statute  which  executes  the 
possession  to  the  use;  and  whether  the  parties  intended  to 
pass  the  estate  by  a  covenant  to  stand  seised  or  not,  is  not 
material;  for  we  see  in  Fox*8  case,  8  Co.  93,  that,  though  a 
man  for  money  covenants  to  stand  seised  to  the  use  of  another. 
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But  he  admitted,  that  if  it  did  phiinly  appear  in  the  deed,    WhtnthefiilD 
that  the  intent  of  the  parties  was  to  pass  the  estate  by  con-  *'**^*  w  to  paat 
veyance  at  common  law,  as  if  there  be  a  letter  of  attorney  conveyance  at 
in  the  deed  to  make  livery,  there  an  use  shall  never  rise,  common  law,  no 
thoufi^h  it  be  made  to  a  son,  because  the  apparent  intent  of  ""^  "^*5J  •^ 
the  pitrties  is  otherwise.  *^*^  ^JZ'^^a). 

And  he  said  that  an  use  may  rise  infutuTOy  and  upon  a  i  In8t49.  2  Co. 
condition  precedent,  well  enough.   1  Co.  99.   2  Roll  791.  37.  2  RoL  786. 
Cro.  Car.  439. 

And  he  said  this  differed  from  the  case  of  PUfield  and  S2  Viner,  si2. 
Peirce^  2  Roll.  789,  cited  by  the  other  side;  for  there,  if 
the  use  had  risen,  the  covenantor  had  been  presently  tenant 
for  life,  which  should  not  be  by  construction  contrary  to  hb 
intent;  but  here  this  use  is  to  rise  upon  a  contingency,  for 
death  is  certain,  but  it  is  uncertain  whether  or  no  a  man 
shall  die  without  issue;  and  he  cited  the  case  oiPybus  and 
MitfordiX)^  but  relied  chiefly  upon  the  case  of  Crossing  and  (i)  ^nt§,  p.  369. 
Scudamare  (2),  in  Ca8e.629.     Cur  adv.  vult  (b).  W  j»ie,  ^ 868. 

(a)  Ace  2  Vent  318.    T.  Jo.  123.  ed  to  a  covenant  to  stand  seised.    Jud|p- 

FonbL  Tieat  of  Eq.  B.  2,  c.  3,  §  1.    But  ment  was  affirmed  on  error.  2  Show.  15. 

see  cent.  Roe  v.  Tranmarr,  WiUes,  686.  PoUex£  537.     See  the  references  in  the 

Sn  C,  2  Wils.  75.   And  see  Hawk.  Abr.  note  to  Cro»$e  t.  Scydamore,  onto,  p. 

Co.  Lit  49,  a.  2  Thomas's  Co.  Lit  352-3.  368-9.     Doe  v.  WhiiHngham,  4  Taunt 

Roe  Y.ArehbithopofYork,  6  East,  105-6.  20.  Com.  Dig.  Covenant,  G.  2.   Ymer's 

(6)  Held,  that  the  conveyance  amount-  Abr.  Uses,  (B).  a.                                              ^ 

•—    *  [    471    ] 

SiE  Ralph  Dutton  &  Ux'  v.  Sir  Nevill  Poole.         r  Q^  g^g^  \ 

&C.  IVent  318,332.    T.Jfo.  102.    2  Lev.  210.    T.Ray.  302.    3  Keb.  786,  814, 

830,  836. 

Action  sur  le  case.    The  defendant's  father  had  an  mten-  The  defendant'a 
tion  to  cut  down  a  ^rove  of  oaks  to  provide  portions  for  his  &ther  being 
younger  children,  wiepeof  the  plaintifTs  wife  was  one;  and  ^^I^J^- 
the  defendant,  in  consideration  he  would  forbear  to  fell  the  a  portion  for  hit 
said  timber,  did  promise  his  father,  that  he  would  give  the  daughter,  the 
plaintiff's  wife  (being  his  sister)  1000/.,  for  which  she  and  ^^^^ 
ner  husband  brought  this  action.  that  he  would 

The  sole  question  was,  whether  the  daughter  could  bring  forbear  to  do  so, 
this  action,  or  whether  it  ought  not  to  have  been  brought  ^")*f^  ^ 
by  the  father;  because  although  the  promise  was  made  for  her  looof^Tbe 
the  plaintiff's  benefit,  it  was  made  to  tne  father?  daughter  may 

J.  Wylde  said,  he  knew  no  case  where  any  party  could  '^^  ^®  ^^*' 
maintain  an  action  of  this  nature;  but  it  must  either  be  the  ^i^^ 
party  to  whom  the  promise  was  made,  or  else  the  person  firom 
whoniL  the  meritorious  consideration  did  arise;  as  if  I  pro- 
mise A.  that  if  his  son  will  many  my  daughter,  I  will  give 
his  son  100/.  if  the  sonmarrieth,  he  may  bring  the  action,  be- 
cause the  meritorious  consideration,  which  is  the  marriage, 
ariseth  from  the  son.    J.  Janes : — If  it  were  a  covenant  by   A.  covenants 
a  deed  to  pay  money  to  a  third  person,  the  covenantee  must  ?^^®'  ^y^*^ 
bring  the  action,  and  the  other  is  put  to  his  remedy  in  equi«  ^^  ohu  no 
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remedy  by  ty;  yet  it  was  agreed  that  an  use  may  arise  upon  a  bar^in 
*^°  *a'^'^  ^^  ^*^®  where  the  money  is  paid  by  a  third  person,  ^ut 
"**""  '  ^*^'  to  that  it  was  answered,  that  tnere  is  not  that  privity  requi- 
site to  the  rabing  of  an  use  as  is  to  the  bringing  of  an  action. 
THnder  agreed  with  Wylde,  that  where  the  consideration  is 
an  act  to  be  done,  if  the  party  for  whose  benefit  the  promise 
is  made  be  not  concerned  in  the  doing  of  the  act,  he  shall 
not  bring  the  action;  but  where  the  consideration  is  a  non- 
feasance, or  the  forbearing  the  doing  of  some  act,  which  for- 
bearance is  to  the  prejudice  of  the  tmrd  person,  as  it  is  here, 
there  the  party  may  bring  the  action,  for  here  the  selling  of 
the  timber  was  intended  to  be  a  provision  for  his  children. 

Ch.  Just,  inclined,  and  so  did  the  rest  at  last,  for  the  plain- 

tLS*;  and  they  said,  if  it  would  any  ways  agree  with  the  rules 

Pottf  p.  4r8.      of  law,  they  would  not  put  the  person  to  go  into  Chancery; 

as  he  must  in  this  case,  if  this  action  will  not  lie,  to  inforce 
[  *  472    ]  the  executor  of  the  father  to  bring  this  action,  *  and  then  to 

have  the  money  decreed  to  them.     Cur,  adv.  vult.   Vide 
Hetly,  176.  1  RoU.  31  (6). 


(a)  Ace.  Gilby  y.  (Copley,  3  Lev.  138. 
Dkring  v.  Faringt'on,  antCt  p.  868.  Pi- 
gott  V.  Thompson,  3  Bos.  &  Pull.  149, 
n.  (a),  t^torer  ▼.  Gordon,  3  Maul.  & 
Selw.  322.  Barford  ▼.  Shtckey,  2  Brod. 
&  Bing.  333-5.. 

(6)  Judgment  for  the  plaintiff,  which 
was  afiirmed  on  error  ih  the  Exchequer 
Chamber.  2  Ley.  212.  T.  Ray.  302. 
From  the  other  reports  we  collect  that 
the  objection  was  taken  in  arrest  of  judg- 
ment ;  that  the  defendant  was  heir  ap- 
parent to  his  father,  although  this  did  not 
appear  on  the  record,  IVent  332-3; 
that  the  promise  in  the  declaration  was 
laid  to  have  been  made  to  the  father,  T. 
Ray.  302 ;  that  the  court  laid  some  stress 
on  the  nearness  of  relationship,  which 
was  held  to  extend  to  the  daughter  the 
advantage  of  the  consideration  and  pro- 
^  mise;  and  that  it  might  have  been  other- 
*  wise  if  the  plaintiff,  to  whom  the  money 
was  to  be  paid,  had  been  a  mere  strang- 
er. 2  Lev.  211.  1  Vent.  333,  and  see 
1  VenL  6-7. — That  the  representatives 
of  the  fiither  might  have  sued,  see  S,  C. 
T.  Ray.  303.  Bell  v.  Chaplain,  Hardres. 
321,  and  see  March.  73.  From  Levinz 
we  learn  that  Wylde  and  Jonet  were 
against  the  action  upon  the  first  argu- 
ment, and  Twuden  and  Raingford,  C.  J. 
in  favour  of  it:  afterwards  two  new 
judges,  Dolben  and  Scroggt,  were  sub- 
stituted in  the  places  of  the  latter,  whose 
opinion  was  also  for  the  plaintiff,  and 
with  whom  Jonet  and  Wylde  finally  con- 
curred. The  justices  and  barons  in  the 
Exchequer  Chamber  were  unanimous. 
T.  Ray.  303.  In  Martyn  v.  Hind,  Cowp. 
443,  Ld.  Man^ld  said,  that  "as  to 
the  case  of  Button  v.  Poole,  it  is  matter 


of  surprise  how  a  doubt  could  have  arisen 
in  that  case."  In  Barford  v.  Stuekey, 
2  Brod.  &  Bing.  336,  Park,  J.  said  "he 
found  it  diflScult  to  understand  the  rea- 
soning of  it  ;*'  but  Burrough,  J.  thought 
"  it  was  rightly  decided,"  and  that  Uie 
consideration  was  "  undoubtedly  suffi- 
cient" Ibid.  p.  337.  On  the  quesdoo, 
whether  a  party,  beneficially  interested 
in  a  parol  contract  inter  aiiog,  can  sop- 
port  an  action  at  law  upon  that  contract, 
and  whether  it  be  a  necessary  rule  of  law 
that  the  meritorious  consideration  should 
arise  or  move  from  the  plaintiff,  see  the 
cases  dted  from  Rolle's  Abr.  in  1  Viner, 
333-6,  and  in  Com.  Dig.  Action  upon 
AuumpHt,  B.  13^  E.  F.  8.  Sailer  v. 
Paine,  Savil.  23.  BeU  v.  Oiaplaim, 
Hardr.  321.  De  la  Bar  v.  Gold,  1  Keb. 
64,  per  Windham,  J.  Rookwood's  case, 
Cro.  El.  163.  S.  C  1  Leon.  192.  Crew't 
case,  2  Leon.  205.  Level  v.  Howes,  Cro. 
El.  619,  652.  Jordan  v.  Jordan,  Cro. 
El.  369.  Bourne  v.  Mason,  1  VenL  6. 
Pine  V.  Norris,  dted  1  Vent  318.  2  Lev. 
211-2,  and  the  observations  in  Buller's 
Ni.  Pri.  134.  Martyn  v.  Hind,  Cowper, 
437.  Crow  V.Rogers,  lStra.592.  Mardi- 
ington  V.  Vernon,  1  Bos.  &  Pull.  1 01, 
n.  (c).  Pigott  V.  Thompson,  3  Bol  & 
Pull.  149,  and  note,  ibid.  Barford  v. 
Stuckey,  2  Brod.  &  Bing.  333.  And  see 
Browne  v.  London,  ante,^ip.  14,  and  notes, 
ibid.  Comey  if  Curtis  v.  ColUdon,  p. 
284-5.  Button  v.  Pooie  is  also  dted  in 
Oldham  v.  Litchford,  2  Freem.  284. 
Lowther  v.  KeUy,  8  Mod.  115.  GUby  v. 
Copley,  3  Lev.  139.  Bowen  v.  Morris, 
2  Taunt' 382.  1  Fonb.  Treat  of  £q.  p. 
70,  n.  (u),  5th  edit  In  the  Company  of 
Feltmakers  v.  Bavis,  1  Bos.  &  PulL  102, 
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£yref  C.  J.  U  reported  to  have  said  that  Hindf  the  promise  was  so  laid.  But  in 
'*' in  the  case  of  a  promise  to  A.  for  the  the  above  case  of  Button  v.  Poole,  the 
4>enefit  of  B.,  and  an  action  brought  by  declaration  stated  a  promise  to  the  father 
B.,  there  the  promise  must  be  laid,  as  and  not  to  the  plaintiff,  and  this,  accord- 
being  made  to  B.,  and  the  promise  actu-  ing  to  Bell  v.  Cluiplain,  Hardr.  321, 
ally  made  to  A.  may  be  given  in  evidence  is  the  proper  form  of  pleading.  In 
to  support  the  declaration."  Ace.  Jor-  Legate' a  case,  Latch,  200,  either  way  of 
dan  v.  Jordan^  supra,  and  in  Martyn  v.  declaring  was  said  to  be  good. 

James  r.  Richardson.  (  C.  647.  ) 

Continued  from  p.  459. 

Hovf  this  case  was  argued  by  Serjeant  Pemberionj  that  thia    **Meirs  mak  rf 
should  be  a  contingent  remainder,  and  should  not  vest  an  es-  *^^.^,^: 
tate  immediately  in  John  the  son  of  Robert.     It  is  objected,  ^d^^M>«i* 
that  the  word  *'  heir*'  is  not  always  taken  properly ,  but  is  pertoM  in  « 
used^ften  to  signify  the  person  that  probably  wfll  be  heir;  devise,  and  A/s 
as  intsonimon  parlance  we  say,  such  an  one  is  the  5on  and  J!|^^t*may 
heir  of  J.  S.;  and  so  in  the  statute  of  Ed.  3,  the  prince  is  thereby  take  a 
called  the  son  and  heir,  and  sometimes  in  writs  which  are  ▼cs^d  remam- 
used  in  propriety  of  speech,  the  writ  Quarejilium  et  /uere-  ^^f^ 
dem  cepit  lies  by  the  father ;  all  which  cases  were  admitted  by 
Serjeant  Pemberton;  but  he  said  no  one  case  could  be  pro* 
duced  where  ^'  heirs"  in  the  plural  niunber  was  ever  used  in  an 
improper  sense  to  make  a  man  a  purchaser.     He  admitted,  if  it 
had  been,  after  the  death  of  Robert,  to  the  **heir]nale*'(inthe 
singular  number)  *^  of  the  body  of  Robert  now  living,"  that  this 
mi^t  have  been  taken  to  be  descriptio  personcs^  and  intended 
the  son  John,  so  that  he  should  have  taken  presently ;  and 
he  said,  that  this  may  here  be  taken  in  a  proper  sense;  and 
very  well  answer  the  intent  of  the  devisor;  for  when  he  de- 
viseth  it  to  the  heirs  male  of  the  body  of  Robert  now  hving, 
and  then  to  other  heirs  male  and  female  by  him  to  be  begot* 
ten,  this  is  no  more  than  the  common  case  when  it  is  htere- 
dibus  procreatis  et  procreandisj  and  for  the  case  of  lAsle  v.  Ante,  c.  630. 
Ora^,  cited  by  the  other  side,  he  said,  that  is  not  like  this 
case ;  for  there,  after  the  limitation  to  the  first  and  second 
son,  it  is  to  every  other  heir  male  of  the  body,  &c.     There 
the  word  *' every  **  makes  it  as  though  it  had  been  limited  to 
the  next  son ;  but  if  that  word  had  been  out,  without  ques- 
tion it  had  been  an  estate-tail  in  that  ancestor  after  the  first 
and  second  son  had  been  dead  without  issue. 

And  it  was  urged,  that  if  they  would  have  heirs  male  in 
this,  case  to  amount  to  descriptio  persome,  then  it  could  give 
John  the  son  but  an  estate  for  life;  for  otherwise  the  same 
ivords  must,  in  the  same  sentence  and  at  the  same  time,  be 
taken  improperly  to  design  the  person,  and  yet  properly  so 
as  to  create  an  estate-tail.  Cur*  adv,  vulf  (a). 

(a)  Judgment  in  favour  of  the  son  and  wards  itself  reversed  in  the  House  of 
h^f  which  was  reversed  in  the  Ex-  Lords.  2  Lev.  232-3.  The  same  point 
chequer  Chamber :  see  the  reasoji  in  T.  was  decided  in  another  action  of  eject- 
Ray.  334,  in  marg.  But  the  judgment  ment  upon  the  same  devise,  iu  tlie  case 
•f  the  Exchequer  Chamber  was  after-  of  Burtkett  v.  Durdant,  in  B.  R.,  an4 
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affirmed  upon  successive  writs  of  error 
in  the  Exchequer  Chamber  and  Parlia- 
ment See  2  Vent  311.  Comb.  153. 
Carth.  154.  Skin.  205.  And  see  fur- 
ther Darbiion  y.  Betatmontf  1  P.  WiHrns. 
229.  Kewcomen  v.  Barkham,  2  Vern. 
729.  Dawes  v.  Ferrers,  2  P.  Willms.  p.  1. 
Bagshaw  v.  Spencer,  2  Atk.  570-5.  S.  C. 
1  ColL  Jurid.  3S9,  390.  Goodright  v. 
fTright,   2  W.  Black.  1010.     Marwood 


V.  Darrein  E.  T.  Hacdw.  91.  Cholmm 
deley  v.  Clinton,  2  Meriv.  171.  S,C. 
2  Jac.  &  Walk.  1.  2  Bam.  &  Aid.  625, 
and  the  cases  dted  in  the  note  to  Lisie 
V.  Gray,  ante,  p.  462.  1  Fonb.  Treat  of 
Eq.  428.  2  Fonb.  Treat  of  Eq.  72-3, 
5  th  edit  Feame's  Cont  Kcm.  209-212, 
7th  edit  Hargr.  Co.  Lit  24,  b.  n.  3. 
8  Viner,  tit  Devise,  U.b.  W.b.  UViner, 
tit  Heir,  G.  3. 


[   473    ] 

f  C  fiilft  ^  Howard  r.  Wood. 

V  ^  S.C.  2  Lev.  245.    T.  Jo.  126.  2  Show.  21.    2  Mod.  173. 

Seemarg.p.476.  INDEBITATUS  Assumpsit.     In  the  honour  of  P.  there  was  a 

court-leet  and  a  court-baron,  and  after  the  death  of  A. 
the  present  steward,  the  stewardship  of  the  honour  was 

E ranted  to  the  plamtiffand  his  son;  A.  dies;  the  defendant 
eeps  the  court-baron,  and  received  the  fees,  and  the  plain- 
tiff Drought  this  action  as  for  money  received  to  his  use. 
Two  questions  were  made, 

1 .  Whether  the  grant  of  this  office  in  reversion  were  godd> 
or  not? 

2.  Admitting  that  it  were,  whether  or  no  a  general  indebir 
tatus  as  for  money  received  to  his  use,  would  He  or  not? 

To  the  first  point  it  was  argued  by  Holt  pro  auer.  that 
although  the  lord  cannot  srant  the  reversion  ot  such  an 
office  as  this,  because  he  bath  no  reversion  in  him,  yet  k 
may  be  granted  in  reversion;  but  the  reversion  of  an  office 
cannot  be  granted,  but  where  a  man  hath  the  inheritance  of 
an  office,  and  a  particular  estate  is  granted  out ;  but  here 
the  lord  hath  no  reversion  of  the  office,  for  he  cannot  be 
officer  to  himself,  but  hath  power  to  constitute  an  officer 
in  reversion. 
18  Edw.  4, 7.         He  admitted  that  judicial  offices  could  not  be  granted  in 
15  Edw.  4, 16.  reversion,  because  they  ought  to  be  granted  to  persons  able 
Car?  280  5^,    *^  cxccute  the  place ;  but  ministerial  offices  mignt  be  grant- 
Dy.'207/259.     cd  in  reversion;  for  there,  if  the  person  who  is  the  gran- 
tee be  not  capable,  he  may  constitute  a  deputy  who  is; 
and  therefore  in  this  case  he  held,  that  though  this  grant 
was  void  as  to  the  stewardship  of  the  court-leet,  yet  it  may 
be  good  as  to  the  stewardship  of  the  court-baron ;  for  in  the 
court-baron  the  steward  is  only  a  minister,  and  the  suitors 
are  the  judges;  but  in  the  leet  the  steward  is  judge« 

And  this  may  be  good  for  one,  though  it  De  void  for  the 
Post,  p.  525.  other;  for  they  are  two  distinct  courts,  and  may  be  kept  at 
several  times  and  by  several  persons,  and  have  no  dependan- 
cy  upon  one  another  as  to  the  nature  of  them,  though  for  con- 
veniiency  they  are  many  times  kept  together.  And  this  is 
not  like  auditor  Curie's  case,  11  Co.  2;  for  although  that  of- 
fice was  partly  judicial,  and  partly  ministerial,  yet  it  was  one 
intire  office. 

S.  To  the  second  be  argued,  that  an  Indebitatus  as  fw 
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money  received  to  the  plaintiff's  use  would  well  lie  ^  for  al- 
*tho«iffh  there  was  no  consent  that  the  defendant  should  re-  [  *  474  } 
ceive  mis  money  for  him>  yet  a  subsequent  assent  is  equiva- 
lent. 3  Leon.  S4.  Cro.  Car.  141.  And  this  very  case  was 
adjudged  in  the  Exchequer  betwixt  Dr.  Arras  and  Stuke- 
ly  (a),  where  such  an  action  was  brought  for  the  profits  of 
the  office  of  comptroller  of  the  port  of  Exeter ;  and  in  the 
case  of  TFoodward  and  Ast(m{X)f  tried  at  bar  in  the  Lord  i})  s,  c.  ante, 
Ch.  J.  Hale's  time.  P-  *29. 

Bigla^  argued  pro  def  that  a  general  indebiiatus  as- 
sumpsit will  not  Ue,  but  where  there  is  qitasi  a  contract  or 
agieement  of  the  parties;  as  if  another  pays- money  to  J.  S. 
to  my  use,  there  J.  S.  doth  agree  to  pay  it  to  me  by  con- 
struction of  law,  when  he  receives  the  money ;  but  where  a 
man  receives  it  as  due  to  himself,  it  will  be  hard  to  make  this 
an  agreement  by  construction  whether  he  will  or  not :  for  so 
if  a  man  should  rob  me,  by  that  reason  I  might  maintain  this  Post,  p.  479, 

action.  S,P.perScroggs 

S.  To  the  second  point  he  held,  that  the  grant  of  this  of- 
fice of  steward  in  reversion  was  naught ;  for  although  the 
sukois  be  judges,  yet  the  steward  is  well  known  to  be  the  di- 
rector, and  ought  to  be  a  man  of  knowledge,  &c.  Dy.  259. 
Hob.  150.  And  this  being  granted  to  two  jointly  and  seve- 
rally is  naught ;  for  this  office  cannot  be  granted  so,  for  it 
would  breed  confusion.  18  Ed.  4,  7.  2  Rol.  152.  Adjouma- 
tur.  [S.  C.  Post,  p.  478.] 

(a)  S,  C.  2  Mod.  260,  and  in  the  Regula  Placitandi,  p.  192. 


Morris  t?.  Wilford.  (  C.  649,  ) 

S.a2  Lev.  214.  T.  Jo.  104.  2  Show.  46.  3  Keb.  814,  840.  2  Mod.  108. 

Covenant.     The  case  was:  Alderman  Sterling  had  cove-    Whether  a 
nanted,  and  broke  his  covenant  in  his  life-time,  and  dies,  and  please  of  all 
makes  the  defendant  executor.     The  plaintiff  releases  all  his  ^^^^^^  ^^^^^ 
right  and  demand  to  the  testator's  estate,  and  brought  this  will  bar  an  action 
action  of  covenant;  and  the  defendant,  who  was  the  execu-  agninst  executor 
tor,  pleaded  this  release.     And  the  question  was,  whether  covenai»t*b'  °^ 
this  release  was  a  good  bar  to  the  action  of  covenant,  or  testator? 
whether  it  should  only  be  extended  so  as  to  bar  the  plain- 
tiff's claim  to  any  of  the  estate  in  specie  ?  Adjouniatur  (a). 

(a)   Judgment  for  die  plaintiff  per  executed.    Co.  Lit.  265,  b.     Topham  v. 

ioiamCwrianu    See  the  report  of  Levlnz,  TotUer,  2  Ld.  Raym.  786.   S,  C.  2  Salk. 

iprhere  it  appeals  that  the  release,  thoug;h  575.      And  see   Hayes  v.  Bickerstaff, 

containing  general  words,  was  restrained  ante,  p.  1 94-5|  and  re^rences  in  note  (a), 

to  the  particular  purpose  for  which  it  was  ibid. 

(  C.  650. ) 

Af BMOBANDVM,  That  Mr.  Saunders  told  me  a  case  that  he    Mortgagor  re- 
wm  adiviaed  with  upon>  thi^^  a  mortgage  was  made  by  a  lease  ^^^^^  ^^  ™o^- 
&1P  Wft  years  j  and  the  inortgagee,  designing  that  the  niort-  ^\^)^\\g^l^ 

ff2 


474?  DE  TERM.  S.  MICH.  1678. 

[  *  475  ]  gagor  should  release  unto  him  his  equity  of  re*demption 
title  and  interest  to  make  the  te*hn  absolute^  obtained  a  release  from  the  mort- 
^  the  land:"  ^  gagor,  whereby  he  released  all  his  right,  title,  and  interest, 
by  turned  into "  ^^  the  land ;  which  release  did  extinguish  the  term  for  years, 
an  estate  for  life,  and  tumed  it  into  an  estate  for  life;  for  no  estate  being  ex- 
^ff-  ^^^r^'    pressed,  it  is  intended  an  estate  for  life. 

465.  Co.  Lit.       '^  ' 

273,  b. 

(C.651.  )  ^  . 

Cestui  que  use  A.  MAKES  a  feoffment  by  deed  indented  to  B.  of  Black 
cwi  have  no       Acre,  in  which  he  hath  nothing,  to  the  use  of  C.  and  the 
M^peUn**the"  l^cirs  of  his  body,  remainder  to  B.  and  his  heirs;  and  after 
deed  of  feoff-      purchases  Black-acre. 
mentto  uses.  p^  Saunders: — C.  can  take  no  advantage  of  an  estoppel 

^  '*     in  this  case,  because  he  comes  in  by  the  statute  of  uses. 

(C.652.  )  "^ 

No  costs  upon  In  an  action  of  debt  upon  the  statute  of  2  Ed.  6,  a  mm 
r"  te^bi  '^id  ***  |iro5.  was  entered  against  the  plaintiff*  for  want  of  proceeding. 
o?Uthes.^     "^  And  Pollexfen  for  the  defendant  moved  for  costs,  upon  the 

statute  4  Jac.  c.  3.  But,  per  Curiam^  he  shall  have  none; 
for  if  the  plaintiff*  had  been  nonsuit  at  the  assises,  he  should 
have  none ;  and  there  is  less  reason  here,  when  the  defend- 
ant hath  not  been  put  to  so  much  charge  (a). 

(a)  See  2Inst.  651.  8&9Will.  3,  c  U,  §3. 
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(  C.  653.  )  Quare  S.  C.  R,  ▼.  Thaclcer,  T.  Jo.  121  f 

iS'emfr.  an  officer  Stat.  13  Car.  2,  Cap.  1,  sess.  2.    Upon  this  statute  two  points 

must  take  the      ^qyB  argued ; 

tothecoripora-^  1.  Whether  a  man  should  incur  the  penalty  of  the  Statute, 
tion  act  at  his  SO  that  his  ofBce  should  be  void,  if  the  oath  were  not  tender- 
[  *  476  ]  ed  to  him  ?  And  it  was  argued  by  Holt  that  *  he  should  not ; 
peril,  although  because  in  the  preamble  of  the  said  statute  it  is  said  ''for 
they  be  not  tendering  the  oath,  &c. "  which  seems  to  import,  that  the 
^ndi^X^r*  ^^^^  ^^^*  *^  ^  tendered.  But  to  that  Mr.  Attorney,  who 
thereof  his  eiec-  argued  I  contta,  answered,  that  tender  in  that  place  was  tan- 
tion  is  void  and  tamouut  to  give,  and  when  the  statute  says  "  administer  and 
oniyT^***^*       tender,"  it  is  all  one  as  if  it  had  said  "administer  and  give** 

the  said  oath ;  and  he  said,  if  this  construction  should  be 
admitted,  the  intent  of  the  statute  might  be  evaded ;  for  if 
the  magistrates  were  wilful  or  neglectful,  and  would  not  ten- 
der, the  statute  would  signify  nothing.    And  the  Court  seem- 
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ed  to  incline  that  it,  need  not  be  tendered,  but  the  party  was 
to  take  it  at  his  peril. 

2d.  Point,  Whether,  (admitting  that  the  party  ought  to 
take  it  without  any  tender)  if  he  did  take  it  before  any  ad- 
vantage was  taken  of  it,  that  would  not  be  sufficient  to  avoid 
the  penalty,  though  he  took  it  not  within  the  time  limited  by 
the  statute?  And  Holt  urged,  that  though  it  is  said,  ''that 
such  placing,  &c,  shall  be  void,"  yet  the  meaning  of  that  is  -^«<«»  p-  328-9. 
no  more  than  that  it  shall  be  voidable;  as  in  the  statute  of 
outlawries,  and  several  others. 

But  to  that  the  Court  inclined,  that  it  was  absolutely  void; 
for. this  is  stronger  than  if  the  statute  had  said  ''the  place 
or  office  shall  be  void,"  for  then  perhaps  it  might  be  intend- 
ed that  a  legal  course  must  have  been  taken  to  remove  the 
party  from  his  office ;  but  here  it  is  said  "  the  placing  and 
election  shall  be  void."  Sed  adfoumatur  (a). 

(a)  Aoc.  on  the  point  of  tender,  12.  v.  1,  c.  6.   See  Crawford  v.  Powell,  2  Burr. 

Slotford,  5  Mod.  316.     R.  v.  Mayor  of  1013.     That  the  election  may  be  valid 

Oxon.  2  Salk.  429.    Contra,  Denning  y.  as  to  strangers,  see  Hawk.  P.  C.  B.  I, 

Norris,  2  Lev.  243.     The  above  act  is  c.  S,  sect  3. 
qualified  by  the  later  statute  of  5  Geo. 


Howe  v.  Whitebanck.  C  ^*  ^^^* ) 

S,  C.  How  V.  Wki^ld,  1  Vent.  338-9.  T.  Jo.  110.  2  Show.  57. 

Upon  a  fine,  the  use  of  lands  was  limited  to  A.  for  eighty    A  power  of 
years,  with  a  power  to  A.  and  his  assigns  to  make  leases  for  ^f"""|  w^*",*** 
three  lives,  to  commence  after  the  determination  of  the  said  ^^^  may  be' 
term.     A.  assigns  over  to  B.,  B.  dies  and  makes  C.  his  exe-  well  executed  by 
cutor,  who  assiims  over  to  D.  who  made  the  lease  for  Ufe,  *^  a«signee  of 

1  .  il  .1       °  ,    .     .  ,.  the  executor  of 

which  was  the  estate  m  question.  A^.g  assignee. 

And  the  question  was,  whether  or  no  D.  was  such  an  as- 
signee of  A.  as  had  power  to  make  this  lease,  or  whether  it 
should  extend  only  to  the  immediate  assignee  of  A.?  and  the 
doubt  in  this  case  was  the  greater,  because  here  was  a  de- 
scent upon  an  executor,  who  made  the  estate  over  to  him 
who  made  the  lease.  And  the  case  in  Hob.  9,  Pease  and 
Styleman  was  cited,  where  an  executor  or  an  administrator 
in  some  c&ses  shall  not  be  said  to  be  a  special  assignee.  But 
all  the  Court  seemed  to  incUne  to  the  con*trary,  and  that  [  *  477  ] 
D.  shall  be  said  an  assignee  well  enough  to  this  purpose ; 
and  so  shall  any  person  that  comes  to  the  estate  under  the 
first  lessee,  though  there  be  twenty  mean  assignments.  And 
afterwards  in  Michaelmas  term  following  judgment  was  given 
accordingly  (a). 

(a)  See  Butler's  note  to  Co.  Lit  1 10,  a.  ed  an  assignee,  see  Spencer' t  case,  5  Co. 
2  Vern.  181.  ISEast,  128,  3  Viner,  156.  18,  7th  resol.  11  Viner,  156-9.  Doe  v, 
tn  what  cases  an  executor  shall  be  deem-      Bevan^  3  Maul.  &  Selw.  358. 
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(  C.655.  )  Steede  V.  Berrier. 

See  S.  C.  in  the  Common  Plena,  <mfe,  p.  292. 

A  WRIT  of  error  being  brought  to  reverse  this  judgment,  it 
was  argued  for  the  plaintiff  in  the  writ  of  error  by  Serjeant 
Baldwin,  that  this  parol  declaration  could  not  carry  the  land 
to  the  grandson ;  for  although  it  may  be  in  a  will  lands  might 
pass  to  a  grandson  Robert  by  the  name  of  my  son  Robert, 
because  it  might  sufficiently  declare  the  devisor's  mind;  yet 
here  it  is  plain  the  testator  by  these  words  meant  his  son 
Robert  who  is  now  dead,  and  so  cannot  carry  the  lands  to  the 
grandson. 

Dyer,  143.  Mr.  Solicitor  argued  for  the  defendant,  that  this  devise 

was  good ;  for  it  is  expressly  found,  that  the  devisor,  at  the 
time  he  published  this  declaration,  did  make  a  new  publica- 
tion of  his  will;  and  when  a  will  is  new  published,  it  is  all 
one  in  every  respect  as  though  the  will  had  been  new  made ; 
and  if  he  had  new  made  his  will,  it  is  admitted  that  these 
words  might  have  been  sufficient;  and  the  same  reason  there 
is  they  should  be  so  now ;  and  compared  it  to  the  case  in  the 

(1)  Piowd.        commentaries  otBret  v.  Rigden  (1),  where  a  man  deviseth  all 

340-4.  his  land,  and  then  purchaseth  other  lands,  and  then  new 

pubUsheth  his  will,  there  the  new  purchased  lands  shall  pass 
well  enough ;  which  was  agreed  by  all. 

But  ScroggSy  Ch.  J.  said,  that  is  not  like  this  case ;  for 
there  he  could  not  have  more  properly  expressed  himself  than 
to  say  "  all  his  lands ; "  (and  if  he  had  writ  it  over  again,  it 
had  been  but  to  write  the  same  words  over  again ;)  but  in  this 
case  he  might,  and  have  named  him  his  grandson. 

And  besides,  here  the  testator  hath  distinguished  his  son 

Ante,  p.  292.      from  his  grandson ;  for  he  hath  given  him  a  legacy  in  this 

will,  and  called  him  his  grandson;  and  if  the  defendant 
should  carry  the  lands  in  this  case,  it  is  merely  good  luck 
that  his  name  was  Robert ;  for  if  his  name  had  been  Thomas, 
it  is  agreed,  notwithstanding  a  declaration  that  his  grandson 
Thomas  should  have  the  lands  devised  to  his  son' Robert, 
that  the  lands  should  not  have  passed;  and  so  he  seemed 

[  *  478  ]  strongly  to  be  of  his  former  opinion  whereof  he  was ;  ♦  and 
Jones  and  Pemberton  seemed  to  concur  with  him ;  but  JDo/- 
ben  inclined  in  contrar\  AdjaumcUur  (a). 

(a)  The  judgment  was  reversed,  (c^u-  ing  the  judgment ;  but  by  this  and  tbe 

teni.  Dotbetty  J.)  see  the  other  reports  other  reports,  Pemberton  was  the  ietirth 

cited,  ante,  p.  292.    Sir  T.  Raymond  in  judge.   PoUex£  552.    See  the  nutt  to 

hb  report,  p.  409,  says,  that  **  Scroggs,  Harrison  v.  B^ldter,  pottf  p.  4S5. 
C.  J.,  Jones  and  myself,**  were  for  revers- 

(  C*  656*  )  Howard  v.  Wood. 

Continued  from  p.  474. 

Indebitatus  INDEBITATUS  ossumpsit.  And  it  was  ar^oed  by  fFUikaks 
assumpsit  lies  at  pro  quer';  and  he  chiefly  relied  upon  Justice  MoUe's  case, 
cntitkd  to  wT    *^*^  *^  indebitatus  asstimpsifvmcM  lie  in  this  case ;  for  there 
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in  the  late  times  certain  persons  received  his  rents  by  au-  office,  against  an 
thority  under  the  commissioners^  and  the  times  changing,  he  usurper  who  has 
brought  this  action  for  those  rents  received  by  them ;  and  JJ^f  ^^ij^^ 
held  that  it  would  lie  well  enough ;  and  there  have  been  se-  whetiier  the  ' 
veral  judgments  ^ince  subsequent  to  that  resolution ;  and  he  stewardship  of 
said,  that  it  lieth  well  enough  in  the  breast  of  the  Courts  ^„|j,°"a''co^''-' 
here  to  alter  the  law,  so  as  to  advance  remedies  for  the  reco-  leeTand  a  court- 
very  of  right,  as  they  have  done  in  the  proceedings  in  eject-  baron  may  be 
ment,  &c.     And  here  is  no  injury  to  any  person,  but  a  more  g™n^ed »« 
expedite  way  for  the  recovery  of  a  due  than  a  special  action  g^^jn^  43/ 
of  the  case. 

It  was  argued  pro  def  by  the  Attorney-General:  and  he 
would  not  admit  that  point,  that  a  ministerial  of&ce  might  be 
granted  in  reversion  by  any  subject,  though  it  might  by  the 
king  by  his  prerogative.  Dy,  80.  Hob.  160,  161.  Though 
in  Cro.  Car.  the  case  of  Yowig  v.  Stowell  was  contrary ;  but 
he  said  all  that  case  was  not  law ;  for  whereas  it  is  held  there, 
that  an  infant  is  capable  of  the  grant  of  an  office,  which  is 
expressly  contrary  to  1  Inst.  3 ;  but  he  said,  he  would  not  rely 
upon  that  point  (a). 

And  whereas  it  was  urged  by  Mr.  fFilliams,  that  if  the  re- 
medies were  more  easy  at  law,  it  would  prevent  the  multipli- 
city of  suits  in  Chancery; 

To  that  he  answered,  that  that  was  no  reason  why  the  ^nte,  p.  471. 
Court  should  take  upon  them  to  change  the  law ;  for  there 
are  many  cases  where  the  Chancery  gives  relief,  though  the 
common  law  doth  not ;  as  these. 

The  heir  shall  receive  the  mean  profits  before  his  entry. 

The  executor  shall  be  charged  for  the  devastavit  of  his  tes- 
tator,  &c. 

2.  To  the  second  point  he  argued,  that  this  action  would 
not  lie;  for  that,  when  the  defendant  received  these  profits 
claiming  them  to  his  own  use,  there  is  no  privity  between  the 
plaintiff  and  the  defendant. 

He  admitted,  that  if  another  receive  money  to  my  use, 
without  my  order,  yet  if  I  afterwards  assent  to  it,  this  *  ere-  [    *  479    ] 
ates  a  privity,  and  an'  account  will  lie.    Nat.  Brev.  116, 117.  Ante,  p.  u, 
12  H.  7,  26.  2»  Ed.  4, 5.     But  if  he  enter  and  receive  the  C-  ^^' 
profits,  claiming  them  to  his  own  use,  there  it  is  otherwise. 
33  H.  6,  2.  Bro.  Account,  8,  89.  49  Ed.  3,  10. 

And  he  said,  that  though  here  were  two  acts  to  be  done, 
whereof  one  was  judicial,  as  to  be  steward  of  the  court-leet j 
and  the  other  ministerial  (A),  of  the  court-baron,  yet  the  of- 
fice was  but  one,  viz.  steward  of  the  honour,  which  was  an 
intire  office ;  and  therefore  if  it  were  void  for  part  it  must  be 
void  for  all;  and  though  one  part  be  judicial,  and  the  other 
nnmisterial,  yet  this  doth  not  make  it  two  offices;  for  the  oU 

(a)  See  the  case  of  Taung  ▼.  StoueU  is  not  merely  a  minister  of  the  court,  see 
or  Fowler  remarked  upon  in  Claridge  Holroyd  v.  Breare,  2  Bam.  &  Aid.  473 ; 
▼.  £«e/yti|  5  Bai^n.  ft  Aid.  86.  and  see  Browne  ▼.  HarUhome,  ante,  p. 

(b)  That  the  steward  of  a  court-baron  19,  and  note  (a),  ibid. 
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fice  of  Chief  Justice  in  this  Court  hath  something  ministerial 
in  it,  as  to  carry  the  transcripts  of  records  into  parlia- 
menty  &c.  and  yet  no  body  will  say  that  these  are  two  of- 
fices. 

To  the  point  of  the  grant  of  the  office  the  Court  said  no- 
thing (c). 

To  the  gist  of  the  action  Scroggs,  Ch.  J.  inclined  against 
BuiierN.P.130.  it;  for  he  said,  a  man  may  as  well  bring  an  indebitatus  oi^ 
sumpsit  where  another  taJces  money  by  lorce  from  his  per- 
son ;  or  where  he  takes  away  my  horse,  or  for  any  account 
whatsoever. 

The  other  three  Judges  said,  that  there  had  been  several 
cases  that  had  been  adjudged  so  since  the  judgment  in  Ser- 
jeant Rollers  case.  And  Pemberfon  said,  he  did  not  know 
why  the  Court  might  not  as  well  allow  this  action  in  thb  case, 
as  the  Judges  did  an  action  of  trespass  upon  die  case  for  a 
debt  in  Slade's  case,  4  Co.  for  there  they  allowed  an  action 
proper  for  a  wrong,  for  the  recovery  of  a  right;  and  here  we 
shall  allow  an  action  proper  for  the  recovery  of  a  right,  to 
remedy  a  wrong.     Curia  advisare  vuU  (d).. 


(c)  It  was  resolved  that  the  grant  was 
good  as  to  the  court-baron  at  least;  and 
the  court  distinguished  between  an  entire 
office,  comprehending  functions  partly 
judldal  and  parfly  ministerial,  and  two 
distinct  offices  (as  in  the  principal  case), 
granted  onder  the  common  name  <^ 
steward.  And  they  seemed  to  be  of 
opinion,  that  a  Judicial  office  in  an  infe- 
rior court,  which  night  be  exercised  by 
deputy,  aad  seqvired  no  personal  at- 
tendance, was  grantable  in  feversion. 
See  T.  Jo.  126-7.  2  Show.  25.  S,  C, 
And  see  further  HUkmgMhy  t.  Frntir, 
Dy.  80,  b.  and  note  (58),  ibid,  Hafg. 
Co.  Lit.  3,  b.  n.  (5).  Com.  Dig.  Officer, 
B.  13,  14. 

(d)  The  plaiutifrwas  su£fered  to  pre- 
vail in  this  form  of  action,  although  the 
Court  intimated  that  their  determination 
would  have  been  diflbent,  if  the  case  had 
be«B  an  original  one.  (See  the  other  re- 
porters). l^HoU,  in  Lamimy.DorrMf 
2  Ld.  Raym.  1217,  said,  that  '*  these 
actions  had  crept  in  by  degrees.  He  re- 
membered in  the  case  of  Mr.  Aston,  in 
a  dispute  about  the  title  to  the  office  of 
clerk  of  the  papers,  there  were  great 
counsel  consulted  with ;  and  Sir  W.  Jones 
and  Mr.  Saunders  were  of  opinion  an 
indebitcUut  assumpiU  would  not  lie,  upon 
meeting  and  conferring  together  and 
great  consideration."  The  case  here  re- 
ferred to  is  no  doubt  that  of  Woodward 
V.  Astonf  ante,  p.  429.  Jndehilatus  as- 
sumpsit for  money  had  and  received  is 
now  therefore  the  usual  mode  of  trying 
the  title  to  an  office  to  which  fees  are 
annexed:  See  Mayor  of  London  v.  Gorey, 
ante,  p.  433.     Shnttleworth  v.    Garnet, 


3'Lev.  2Bt-2:  Sir  R,  Raint  ▼.  CommiS' 
sary  of  Canterbury,  7  Mod.  147.  Pomd 
V.  MObank,  1  Term  Rep.  399,  n.  (iT)- 
Boyter  ▼.  Dodtwarth,  6  Term  Rep.  681. 
Green  ▼.  Hewett,  Peake,  N.  P.  182-5. 
In  evidence,  it  will  be  unneceasary  to 
shew  every  particular  sum  received: 
proof  of  the  profits  eetmmmiihut  amUs  will 
be  sufficient.  Ld,  Montague  v.  Ld.  Pret- 
ton,  2  Vent.  1 71.  Buller  N.  P.  76.  Ae-^ 
sumpsii  for  money  had  and  rectived  lies 
in  numberless  instances,  where  the  de- 
fendant daimi  title  to  receive  the  mooey 
in*  oppotttfon  to  the  plainUfTs  right :  no 
privity  or  promise  is  necessary  to  sostaia 
it,  but  the  receipt  is  deemed  to  enure  to 
the  use  of  the  party  who  is  lawfully  en- 
titled to  it  Moses  V.  Macferlam,  2  Burr. 
1098-9.  Philips  v.  Hunter,  2  H^Black. 
408.  The  following  are  some  of  the 
modem  cases  in  which  die  right  of  re- 
dressing a  tort  by  an  action-in  fcrm  s» 
contractu  has  been  discussed:  Hiambly 
V.  Troti,  Cowp.  371.  Lindon  v.  Hooper, 
Ibid,  414.  Thorp  v.  How,  BulL  N.  P. 
ISO.  HiU  V.  Perrott,  3  Taunt.  274. 
Thomas  v.  fHup,  Buller  N.  P.  1 30.  Semb. 
S,  C.  Loflft,  208.  Kitchen  v.  Campbell, 
3  Wilson,  304.  Anon,  Lofft,  320.  Long- 
champ  V.  Kenny,  Dougl.  137.  Bemnet  v. 
Francis,  2  Bos.  &  Pull.  550.  S.  C.  4 
Espin.  28.  Birch  v.  Wright,  1  Tezm 
Rep.  378.  Snuth  v.  Hodson,  4  Term 
Rep.  211.  Lightly  v.  CUmsUm,  1  Taunt. 
1 1 2.  Brown  v.  Hodgson,  4  Taunt  189. 
SUls  V.  Leung,  4  Campb.  81.  Foster  v. 
*9/eu^ar^  3  Maul.  &  Selw.  191.  Hu^ 
v.  Thomas,  13  East,  474.  Graham  v. 
Tate,  1  Maul.  &  Selw.  609.  Edmeads  v. 
Newman,  1  Barn.  &Cressw.  418.  X^v. 
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Shore,  Ibid,  07.  S.  C,  2  Dowl.  &  Ryl. 
198.  This  privilege  of  waiving  the 
tort  may  sometimee  be  of  importance 
to  the  plaintiff)  from  the  opportani- 
ty  it  gives  him  of  obviating  Uie  effect 
of  the  maijm  actio  personaUt  moritur 
etan  persona,  3  Maul.  &  Selw.  202.  It 
ia  also  in  some  respects  beneficial  to  the 
defendant,  for  it  enables  him  to  plead  a 
set-off  (1  Taunt  115),  and  precludes  the 
plaintiff  from  giving  evidence  of  special 
damage,  circumttanoes  of  aggravation, 
and  other  matters  which  frequently  aug- 
ment the  damages  recovered  in  an  action 
€x  delicto.  3  MauL  &  Selw.  202.  1  Taunt 
114«  &C. 

It  has  been  seen  in  the  above  report 
of  Howard  v.  Wood,  that  the  court  part- 
ly relied  upon  Serjt  RoUe*t  case,  who 
recovered  the  rents  of  hb  estate  receivi<d 
by  the  commissioners  during  the  usuzpa- 
tion  in  an  action  of  indebitatus  assump' 
sit;  horn  which  it  seems  to  follow  that 
the  title  to  land  may  be  tried  in  an  action 
for  money  had  and  received  against  one 
who  has  received  rent  from  the  tenant 
under  an  adverse  claim;  and  this  notion 
is  favoured  by  the  following  authorities: 
Bro.  Ab.  Accompt  pi.  65.  Tottenham 
V.  Bedingfield,  3  Leon.  24.  Arris  v. 
StukeUf,  2  Mod.  268.  Mayor  of  London 
V.  Gorey,  ante,  p.  433.  Lantine  v.  Dor- 
rOfilA. Ray.  1217.  Hasser  v.  WalUs, 
1  Salk.  28.  Bttssey  v.  Fiddal,  12  Mod. 
324.    Lightly  v.  Clmtsttn,  1  Taunt  1 1 5, 


Per  Heath,  J.  Drewv.Flet<^er,lBanL 
&  Cressw.  283.  In  Sadler  v.  Evans, 
4  Bun.  1984.  S.  C,  BulL  NL  PH.  133, 
the  same  point  was  apparently  admitted, 
though  the  action  in  that  instance  waa 
brought  against  the  wrong  person.  How- 
ever, in  Cunningham  v.  Laurents,  re- 
ported in  Gwillim's  notes  t»  Bac.  Ab. 
dt  Assumpsit,  (A),  Wilson,  J.  nonsuited 
the  plaintiff  in  such  an  action,  and  held 
the  proper  remedy  to  be  against  the  ten- 
ant lumself,  who  had  made  the  wrongful 
payments;  and  the  cases  of  Lindon  v. 
Hooper,  Cowp.  414,  and  Morgan  v.  ^m- 
brose,  Peake'sEvid.274, 4th  e£t  though 
not  strictly  in  point,  look  the  same 
way;  see  also  IViner,  140-1-2-8,  and 
the  case  of  Marshall  v.  Hopkins,  15 
East,  318-4.  It  may  be  observed,  that 
the  case  of  a  contested  claim  to  an  oflSce 
is  distinguishable  from  a  disputed  title 
to  land  in  this  respect,  viz.  that  the  pay- 
ment of  fees  to  an  officer  de  facto  will 
generally  discharge  the  party  paying 
diem  from  further  liability  (Com.  Rep. 
152),  so  that  no  election  is  left  to  the 
rightfol  claimant,  but  to  seek  bis  remedy 
against  the  intruder.  And  possibly  this 
may  have  been  the  reason  of  the  judg- 
ment in  Setjt  Rollers  case;  for  the  pay- 
ment to  the  parliamentary  sequestrators 
may  have  been  considered  sufficient  to 
discharge  the  tenant:  see  the  case  in 
Clayton's  Rep.  p.  129,  cited  in  12  Viner, 
193,  pi.  11. 


/ 


Reake  v.  Lea. 

S.  C.  Freake  v.  Lee,  2  Lev.  249.  T.  J.  1 13.  2  Show.  36.  Follexfl  553. 

A.  BEING  seised  of  10/.  per  ammm^  lands  in  possession^  and 
the  reversion  of  34/.  per  ammm  more  expectant  upon  an 
estate  for  life,  devises  a  legacy  of  20/.  to  J3.  to  be  paid  in 
twelve  months  out  of  his  lands,  and  devises  50/.  to  C.  to  be 
paid  in  two  years,  and  50/.  to  D.  to  be  paid  in  the  space 
of  two  years  out  of  his  lands;  and  having  two  sons,  Wil- 
liam his  eldest,  and  Richard  the  younger,  devise^all  his  lands 
to  Richard,  who  did  not  pay  the  legacies  within  the  time. 

*  Two  questions,  l.Wnether  Richard  had  an  estate  for 
life  or  in  fee,  by  the  devise. 

And  it  was  argued  j^ro  guer.  (who  claimed  under  William) 
that  he  had  but  an  estate  for  life;  for  when  it  is  said  to  be 

1)aid  out  of  the  lands,  it  is  all  one  as  out  of  the  profits  of  the 
ands ;  and  this  difference  was  alleged  and  allowed,  that  where 
a  devise  is  made  to  another  paying  a  collateral  sum,  there  it 
carrieth  a  fee  by  implication ;  but  if  it  be  to  be  paid  out  of 
the  profits  of  the  lands  devised,  there  a  fee  shall  not  pass  by 
implication.  Dy.  371.  Moor,  464.  G  Co.  16.  Collier  s  case, 
Cro.  Car.  157.  [1  Rol.  833.] 
■    2.  Whether,  admitting  it  a  fee  to  Richard,  it  were  not 


(  C.  667.  ) 


A.  devised  all 
his  lands  to  his 
younger  son, 
charged  with 
legacies  to  be 
paid  within  a 
certain  time 
out  of  the  lands, 
and  amounting 
to  more  than  tiie 

[  ♦480  ] 

profits  of  the 
lands  during 
that  time:  Held, 
first,  that  an  es- 
tate in  fee  pass- 
ed to  the  son ; 
secondly,  that 
the  payment  of 
the  legacies  was 
a  trust  and 
not  a  condition. 
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S  Show.  41. 


SFreem. 

S7& 
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conditional ;  for  many  words  in  a  will  shall  make  a  condition 
that  in  a  deed  will  not.   1  Inst.  204  a.  Dy.  163. 

Saunders  pro  def  argued  that  it  was  a  fee,  because  here 
being  but  10/.  per  annum  in  possession,  and  201.  to  be  paid 
in  a  twelvemonth,  it  is  not  possible  the  devisor  could  intend 
that  it  could  be  paid  out  of  the  profits;  and  it  is  not  to  be 
supplied  by  a  supposition,  that  the  34/.  per  annum  might  fall 
in,  for  that  is  a  very  foreign  intendment. 

To  the  second  point  he  held,  that  there  was  no  condition 
annexed  to  the  estate,  but  only  a  trust  in  the  devisee  to  pay 
these  legacies;  and  that  construction  shaU  be  best  takexi 
that  is  most  advantageous  to  the  legatees,  that  the  will  of 
the  devisor  may  be  fulfilled ;  and  it  is  more  beneficial  for  the 
legatees  that  the  land  stand  chargeable  in  the  hands  of  the 
devisee,  for  there,  if  he  aliens,  the  charge  in  equity  will  fol- 
low the  estate,  for  no  purchaser  can  come  in  under  the  title 
of  the  will  without  taking  notice  of  the  legacies  given  by  the 
same  will* 

But  if  the  heir  should  alien,  the  alienee  without  notice 
would  not  be  chargeable  in  equity ;  and  he  might  di^,  and 
not  leave  assets,  and  then  the  legacies  are  lost;  so  that  it  is 
more  dangerous  to  the  legatees,  that  this  should  be  constru- 
ed a  condition  to  vest  the  estate  in  the  heir,  than  that  it  should 
be  taken  for  a  trust  m  the  devisee. 

And  the  Coiii^t  did  incline  in  both  points  with  Saunders 
pro  def\ 

For  the  first  point,  they  all  agreed  that  a  fee  was  devi- 
sed, because  it  did  appear  that  the  sum  to  be  paid  was  more 
than  the  profits  of  the  land  would  amount  unto  in  that 
time  (a). 

And  for  the  second  point,  all  biit  Jones  inclined  that  it  was 
a  trust,  because  that  construction  would  be  most  beneficial 
L  **481  ]  for  the  legatees,  and  though  the  law  did  construe  *  some 
words  conditional  in  wills  that  would  not  be  so  in  deeds,  yet 
that  was  always  with  this  difference,  when  that  construction 
was  most  favourable  to  the  legatees. 

But  t/one«  doubted  of  that  point,  for  he  said  that  this  Court 
would  not  take  notice  of  the  proceedings  in  a  Court  of 
Equity,  and  relied  upon  1  Roll.  410.  1  Inst.  296.  Cw.  advi- 
saretmlt  {b). 


VDudw*  88)  4i« 
C.8S4. 


(a)  Doe  ▼.  Fyldes,  Cowp.  833.  Doe 
V.  idchards,  3  Term  Rep.  356.  Doe  v. 
SmlUng,  6  Bast,  87.  Doe  v.  Clarke,  2 
New  Rep.  848.  Roe  v.  Daw,  3  Maul. 
&  Sehr.  51S,  and  other  cases  died  in 
the  tiote  to  Hation  ▼.  Read,  ante,  p.  488. 
S  FonbL  Treat  of  Bq.  p.  58,  notes,  5tfa 
edit. 

(b)  Judgment  for  the  defendant,  which 
was  affirmed  in  the  Exchequer  Chamber. 
T.  Jo.  1 14.  The  report  of  PoUexfen,  p. 
559,  in  favour  of  the  plaintiff,  seems  to 
be  erroneous.  What  words  make  a  con- 
dition in  a  will,  see  Com.  Dig.  Condition, 


A.  4.  Ibid.  Devise,  N.  9, 10.  8  Viner, 
336.  Note,  ^*  A  devisee  may  maintain 
**  an  action  at  common  law  against  die 
**  terre-tenant  for  a  legacy  devieed  out 
"  of  land.  I  make  no  question  of  it,  £at 
*'  where  a  statute,  as  the  32  &  34  Hen. 
*'  8,  of  wflls,  gives  e  man  a  right,  he 
**  shall  have  «n  action  to  reeover  it  of 
"  consequence."  Ewer  v.  Jmtetf  2  Ld. 
Kay.937.  ^Salk.  415.  6  Mod.  26.  And 
see  Nidiokon  v.  Shermtm,  T.  Ray.  t4, 
Ver  TwUden,  J.  Hawku  v.  Samdm^ 
Cowp.  291.  Webb  v.  Jigge,  4  UnL  St 
Selw.  119. 
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Condhued  from  p.  452. 


(  C.  658. ) 


B.  HAVING  three  sons^  devised  his  lands  (a)  to  them  aH^  b.  devised  lands 
and  devised  farther,  that  if  either  of  his  said  children  should  ***  ?*.7*  A°*'of 
depart  this  hfe,  his  lands  should  be  equally  divided  amongst  ^^^  ^^^^  '^^ 
the  survivors;  B.  dies,  and  then  C.  his  eldest  son  died,  leav-  the  lands  of  the 
ing  issue;  and  the  question  was,  whether  the  surviving  bro-  ^f*^  "^^Vl* 
thers  of  C.  or  his  issue,  should  have  the  lands  in  question,  ed  among  the  * 
which  was  that  part  that  came  to  him  by  the  devise?  survivors:  Held, 

It  was  argued  by  Saunders  pro  defmdente^  that  this  is  a  **>*^  ^««*«d  ««« 
contingent  estate  to  the  survivors,  because  it  is  not  known  ^^^^^  ^tibe" 
who  will  be  the  survivors,  and  therefore  it  cannot  be  a  re-  deviK.  HeU 
mainder  vested,  because  it  is  uncertain  who  shaU  survive  to  ^,tt»»t  lands 

^1      :x  «lioiUd  be  in- 

^^'^^^^  .     tended  «f  00- 

And  admitting  the  remainder  to  be  contingent,  then  it  is  cage-iemu*, 
in  this  case  destroyed  (6) ;  for  by  the  devise  an  estate  for  life  «ni«»  ^*»  ^ 
only  passed,  which  was  immediately  drowned  as  to  the  eld-      ^  •ffww^ 
«st  son's  part  by  the  descent  of  the  inheritance  upon  him ; 
and  by  that  means  the  contingent  remainder  is  destroyed; 
for  if  a  remainder  doth  not  vest  upon  the  detemdnation  of 
tiie  particular  estitte,  it  shall  never  vest. 

Aiid  he  made  another  objection,  that  the  lands  are  not 
found  to  be  socage-tenure,  and  then  they  shall  be  intended 
to  be  held  by  knights-service,  and  so  not  deviseable  for  a 
third  part,  and  cited  Moor,  278. 

PoUexfen  pro  quer.  argued,  that  these  are  not  contingent  PoUeif.  479* 
remainders,  but  remainders  vested,  it  being  in  case  of  a  de- 
vise, and  then  the  merging  of  the  particular  estate  will  not 
destroy  the  remainder;  and  he  cited  2  Cro.  696,  448,  416. 
Cro,  Eliz.  161.  9  Co.  128.  And  fot  the  case  of  fFood  and 
Ingersole,  2  Cro.  260,  the  report  is  mistaken,  for  that  was 
tldjudged  upon  other  reasons,  as  appeals  1  Bulstrode,  61  (c) ; 
-for  there  it  was  said  his  son  surviving  should  be  heir,  anil 
there  being  more  than  one,  it  was  void  for  imcertainty.  

*  Per  Cur*: — ^These  are  cross  remainders  vested ;  for  though  [  ^^IW  3 
tliey  are  contingent  as  to  enjoyment,  because  it  is  unc^tain 
tvho  shall  Survive,  yet  they  vest  presently  (d). 


(a)  Separate  lands  were  devised  to 
IMieli  son  withoat  words  limiting  any 
^rddular  estate,  and  tfie  devise  vni 
followed  by  these  words :  **  Whentiihitt 
**  of  my  children  shall  depart  this  life, 
"then  the  houses,  lands,  goods,  and 
^whatsoever  I  have  now  given  them, 
'<  shall  lie  ec{tially'  divided  betwixt  them 
« that  are  living."  t^cUexf.  471^. 

(fr)  As  to  this  point  9etHQrtweUy.Keckf 
oafe,  p.  405,  and  Harrium  v.  Belcher, 
poet,  p.  484. 

(c)  See  the  remarks  in  PoUexil  48 1  -2. 
R.  T.  Hardw.  16.  2Saund.  366  a.  notes. 


{d)  Levins  says  that  the  court  adjudg- 
ed it  to  be  a  good  executory  devise  *'  ut 
mdm;"  and  see  Uie  8,  C.  quoted  frota 
Oyberf  s  MBS.  in  OwiUin's  Bac  Ab. 
tit  Remainder,  (G) ;  but  this  seems  to 
be  a  mistake.  See  Feame's  Cont  Rem* 
248,  7t]i  edit  feach  child  took  a  par- 
ticular estate  tn  his  share  for  HTe,  with 
a  Vested  remainder  to  the  others  for  their 
lives.  PoUex£  <85.  T.  Jo.  80.  A  writ  of 
enor  was  brought,  but  afterwards  dis- 
continued. T.  Jo.  80.  All  the  cases  on 
this  subject  are  collected  in  Feame,  p. 
240  to  247. 
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S.  It  shall  be  intended  socage-tenure,  though  it  be  not 
found.  2  RoD.  697.  Jud.  pro  quer'  (e). 

(e)  AfUCf  p.  452.  S.  P,,  and  StyL  294.      the  military  tenures,  otherwise  this  ques- 
T.  Jo.  29.     The  will  must  have  been      tion  could  not  have  arisen, 
made  liefore  12  Car.  2,  for  abolishing 


DE  TERM.  8.  MICH.  1680. 
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(  C.  669.  )  Stamford  v,  Davies. 

Payment  to  the  Debt  upon  a  judgment.  The  defendant  pleaded  that  be 
sheriff  upon  a  ^j^g  taken  in  execution  by  a  Ca.  Sa.  upon  that  judgment, 
dL:^tr^"  f  ^^^  h^^  P^^  ^^^  money  to  the  sheriff;  and  it  was  held  to  be 
defendant         no  good  pjca,  because  though  he  do  pay  it  to  the  sheriff,  yet 

the  sheriff  may  be  insolvent,  or  may  die  and  leave  no  assets, 

and  then  the  party  will  be  neyer  the  better ;  and  so  it  was 

(1)  &  c.  ante,    IiqH  lately  in  this  Court  in  one  Baker's  case(l),  who  plead- 

^'      '  ed  payment  to  the  marshal,  being  in  execution  in  the  Mar- 

shalsea;  and  held  to  bet  no  good  plea.  Jud'  pro  qtier'  (a). 

(a)  See  the  references  in  note  (a)  to  Taylor  v.  Baker^  p.  453.     Porter  i. 
yiner,  I  Chit  Rep.  613. 


(  C.  660. )  TizARD  V.  Finch. 

Semb.  aninfor-  Ik  an  information  Qui  tarn  for  not  going  to  church,  two  ex- 
foJnot^n'T  ceptions  were  taken. 

church.mayoon-  1*  He  Concludes  contra  formam  statuii;  and  there  are 
dude  contra  several  statutes ;  so  that  it  is  uncertain  which  he  meaneth. 
[  ♦  483    ]  To  ♦  that  it  was  answered,  that  the  best  shpuld  be  taken  for 

Jormam  ttatuH,    the  king. 

Mv^itotlrtf^  2.  It  was  objected,  that  by  the  statute  of  21  Jac.  cap.  4, 
?udi  informal  ^*  ought  to  be  brought  before  the  justices  in  the  county,  &c. 
tion  lies  in  But  to  that  it  was  answered,  that  there  being  in  the  act  of 

^e  Courts  at      parUament,  upon  which  this  information  is  grounded,  a  clause, 
**    *"*    *      that  no  essoin,  wager  of  law,  or  protection  should  lie,  that 
must  be  intended  of  the  Courts  at  Westminster ;  and  so  judg- 
ment was  given  pro  querente  (a). 

(a)  See v.  Carter,  ante,  p.  64.  in  Bum's  Ecdes.  Law,  3  voL  p.  232,  tit 

NichoOsv,  CottereU,  p.  377.    Theinfor-  Public  Worship.    1  Hawk.  P.  C.  c«  10. 

raation  seems  to  have  been  brought  upon  Bac  Ab.  Heresy,  (D),  7. 
23  Elis.  c.  1.    See  the  different  statutes 
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Resolved,  '  that  a  parol  condition  cannot  be  pleaded  to  bill  (C^  660  D.) 
under  seal  (c). 

(a)  Littler  ▼.  HoUand,  3  Term  Rep.      187, 194.    And  see  3  Lev.  234.  7  Taunt 
590.     Cifrdwent  V.  Hunt,  8  Taunt  596.      671. 
Davey  y.  PrendergratSf  5  Barn.  &  Aid. 

Seaborne's  Case.  (  C.  661. ) 

An  order  of  sessions,  whereby  he  was  adjudged  the  reputed  The  sessions 
father  of*  a  bastard  child,  was  quashed,  because  it  ought  to  ^^^^  ^^^ 
have  been  made  by  the  two  next  justices  of  the  peace;  and  original  order 
so  by  way  of  appeal  to  have  come  to  the  sessions ;  and  it  was  in  the  case  of 
said  by  Just.  Dolben,  that  the  opinion  in  Prigeon's  case  had  ^^'Jm-  351 
been  denied  to  be  law  (a).  style,  475. 

(a)  But  see  R.  T.  Hardw.  301 .    1  Stra.  475.    Dougl.  632.    1  Chetw.  Bum's  Just 
253.  Com.  Dig.  Bastard,  G.  2. 

WiNCOMBE  V.  COLBORNE.  (  ^*  "®2.  ) 

In  an  action'  for  toll,  a  prescription  was  laid  to  have  a  quart    The  court  will 
tk  quolibet  sacco.  angV  a  sack  of  com,  for  toll;  and  moved  notice  what 

•      ^         J.      D  '    A  J.     ^  1  .measure  IB 

in  arrest  oi  judgment,  because  a  sack  was  a  measure  not  meant  by  a  taek 
known  in  law,  and  therefore  it  ought  to  have  been  explained,  in  a  particular 
or  otherwise  it  is  uncertain.  county. 

But  Dolben  said  a  sack  was  a  measure  very  well  known 
in  that  county,  and  was  there  as  certain  as  a  bushel;  and  so 
he  and  Jones  disallowed  the  exception,  ccBteris  abseniibu8{a). 

(a)  1  Roll.  Ab.  525,  86.     Noble  v.      lb,  750.     St.  Crou  v.  Ld,  Howard  Be 
DureU,  3  Term  Rep.  271.     Hockin  v.      Walden,  6  Term  Rep.  338. 
Cooke,  4  Term  Rep.  314.    R,  v.  Major, 


Holmes  v.  Willett.  (  C.  663*  ) 

5.  C.  Holmes  v.  MeyneU,   T.  Jo.  172.    T.  Ray.  452.    2  Show.  136.    Skin.  17, 

PoUexf.  425. 

A.  DEVJSETH  lands  to  his  two  sons,  and  the  heirs  of  their  bo-  A.  devised  lands 
dies;  and  if  they  die  without  issue,  then  the  remainder  to  toj" J'^jMns, 

Y^    /  \  md  the  heirs  of 

•■-'•  W»  ^  ^  ^  their  bodies,  and 

One  of  the  sons  died  without  issue,  and  the  question  was,  if  they  died 
whether  hid  estate  should  go  to  the  other  son,  or  to  him  in  [  *  484    ] 
remainder;  or  whether  the  remainder-man  should  take  no-  without  issue, 

thing  till  both  the  sons  died  without  issue  ?  remainder  over: 

A^d  it  was  argued  by  Pollexfen^  that  here  are  cross  re-  reiMindCTriJcr 
mainders  by  impUcation,  and  he  made  a  great  difference  created  by  im- 
where  the  devise  was  to  two,  ut  supra,  and  where  the  de-  pWcation. 
vise  was  to  three ;  for  if  a  devise  be  to  three,  and  the  heirs 
of  their  bodies,  and  if  they  die  without  issue,  the  remainder 


were 


(a)  The  devise  was  of  atf  his  lands,      mainder-man.    T.  Ray.  453.     See^  the 
and  if  the  sons  died  without  issue,  then      statement  in  Raymond  and  Pollexren. 
he  devised  aU  the  ioid  lands  to  the  re- 
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to  another  person,  there  shall  be  no  cross  remainders  by  im- 
pUcadoOy  by  reason  of  the  concision  and  ialTicaey  thai  k 
would  make  in  the  vesting  of  the  estate,  so  that  it  would  pii9- 
zle  a  ^ood  arithmetician  to  calculate  the  limitation  of  the  es- 
tate; but  in  the  case  of  two  there  is  no  difficulty,  for  there 
each  of  them  would  be  seised  respectively  of  h|s  part  in  tail, 
with  a  remainder  to  the  other  ix^  tail,  with  the  remainder  over. 
The  authorities  he  cited/^o  et  con,  in  this  case  were  %  Cro. 
655.  Gilbert  v.  fFitty,  2  Roll.  Rep.  281.  5  Co.  Windham's 
case,  Dy.  306,  330.  Hob.  33. 

Devices  have  often  been  adjudgedi  void  tor  uncertainty: 
As  a  m^  having  several  children  deviseth  to  his  issue ;  this 
i9  void  for  the  uncertainty,  by  reason  no  man  can  tell  what 
issue  is  intended-  Ciio.  SUa^.  34^.  2  And*  134.  1  Bulst.  61.  4 
Leon.  14. 

And  he  cited  the  opinion  of  the  Lord.  Ch.  Just.  HaJe  in 
the  argumg  of  the  case  of  Hughes  v.  Robinson  (Jk)^  Hil.  15 
Car.  fi.  R,  Rot.  666,  where  he  put  this  case : — ^A  feoif- 
ment  is  made  to  the  use  of  A.  and  B.  in,  tail,  and  if  they 
both  die  without  issue,  the  reminder  to  C.,  there  shall  be 
no  cross  remainders  by  implication;  but  he  said  otherwise  k 
i9^ould  be  in  the  case  of  a  will ;  and  there,  if  it  wese  in  f^ 
case  of  a  will,  he  took  the  aforesaid  difference  betwixt  adi^ 
^ise  to.  two  and  a  devise  to  three,    ^djoumatur  (c). 

{h)  The  case  dted  by  Pollexfen  was 
f  rolwUy  CqU  t.  LevingsUmt  1  Ventft  224. 
S(^  PQUe3(^  433.  2iSbow.  137. 

(c)  The  Judgment  is  given  in  the  other 
reports,  and  was  affirmed  on  error  ac- 
cording tQPowellf  J.  who  said  that  "  the 
case  never  went  down  with  him/'  and 
that  ''he  had  heard  learned  people  speak 
against  it."  Tuckertnan  v.Jefferiett  Holt, 
370-1,  dted  in  18  Viner,  430,  pi.  9, 
However,  the  case  is  good  law.  It  had 
been  sent  firom  Chancery  for  a  trial  at 


the  bar  of  the  King's  Bench.  Polleif.  484. 
Cross  remainders  may  be  implied  be- 
tween more  than  two*  but  the  prefuiap- 
tion  is  agaiii&t  the  implicatioD  in  sodi 
cases.  See  the  cases  collected  upon  this 
subject  in  the  note  to  Cook  v.  Gerrardf  1 
Saund.  185,  to  which  add  Doe  v.  Web^, 
1  Taunt.  234.  Roe  v.  Chytoa,  6  East, 
628.  S.  C,  1  Dow's  Rep.  384.  Stephen* 
X,  Green,  17  Yes.  78.  Cooper  v.  Jonet^ 
3  Bam.  &  Aid.  425. 


(  C.  664.  )  Harrison  v.  Belcher. 

S.  C.  T.  Jo.  136.  2  Show.  91.  1  Vent.  345.  T.  Ray.  413.  PoUex£  573. 

Lands  ar»  set-  A  FEOFFMENT  was  made  to  the  use  of  P.  Barrett  and  Sarah 
^fA^fcB^ftT  ^*"^**  ^^'  *^^^^  lives,  the  remainder  to  the  first  son  of  Sa- 
their  lives,  ce-  ^^^  Barrett  in  tail,  tlie  remainder  to  the  right  heirs  of  P. 
mainder  to  the  Barrett;  Sarah,  before  issue,  releaseth  her  estate  to  Paul 
^Trem^ndi"^  Barrett,  and  then  hath  issue  Samuel  Hall  the  lesaor  of  the 
tother^hthdrs  pl^intiff,  and  then  died ;  the  defendant  wafi  lessee  of  the  heir 

of  A.  B.  before  of  Paul  Barrett. The  sole  question  was^  whether  or  no 

issue  ^^^^  to  tins  release  of  Sarah  had  so  merged  the  particular  estate, 

contingent  re^-      ^^^  there  WaS  nothiJD^  left   to  support  the  contingent   re- 
mainder is  not    mainder? 

[   *  485    ]      It  *was  argued  by  Saunders  pro  qu€r\  that  it  had  not; 

destroyed.         fbr  that  if  one  jpintenant  releaseth  to  another,  this  maketh 

no  degree.  I  Iiist.  184,  273.     But  i^  k  sJl  one  aa  if  Sarah 
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had  died,  and  her  estate  had  gone  to  Paul  by  survivorship 
before  the  birth  of  the  first  son;  yet  afterwards,  when  tbe 
first  son  is  bom,  the  estate  will  open  and  let  in  the  estate, 
as  it  was  held  in  Lewis  Bowles's  case ;  and  it  is  no  more  than 
if  the  estate  had  been  originally  linuted  to  Paul  for  life,  re- 
mainder to  the  first  son  of  Sarah,  remainder  to  the  right 
heirs  of  Paul ;  in  that  case,  before  ihe  birth  of  the  first  son  of 
Sarah,  Paul  had  had  a  fee  executed  in  him ;  and  yet,  when  the 
first  son  had  been  bom,  the  estate  would  have  opened  and 
have  let  in  the  estate  of  the  first  son.     And  he  said,  that  a   The  rdeue  of 
release  of  one  jointenant  for  life  to  another  hath  the  same  one  ioint-teMnt 
effect  to  all  intents  and  purposes  as  in  case  of  death,  except  j^^  ^^  ^^  ^ 
in  relation  to  strangers  that  nave  charges  and  incumbrances;  efffect  as  death» 
for  they  shall  not  be  barred  or  defeated  by  one  jointenant's  ^^^i^^  *"  «*"^ 
releasing  to  another ;  but  if  after  such  release  the  releasee  di-  p^!^^^^^ 
eth,  their  estate  is  determined,  though  the  releasor  be  living,  argdo.  Ace  2 
But  qtuere,  whether  it  shall  not  have  a  continuance  for  the  Show..  92,  s.  c. 
part  of  the  releasor  for  the  benefit  of  a  stranger  in  case,  of 
mcumbrances,.  as  judgments,  &c. 

PoUexfen  argued  e  contra.  And  he  agreed>  that  if  ivfe- 
ofiTment  were  made  to  the  use  of  Paul  for  life,  remainder  to 
the  first  son  of  Sarah,  remainder  to  the  right  heirs  of  Paul, 
here  notwithstanding  that  Paul  had  a  fee  executed  in  him, 
yet  upon  the  birth  of  the  first  son,  the  estate  would  divide 
and  let  in  the  first  son,  and  Paul  would  be  but  tenant  for  Ufe. 

But  he  took  a  difference,  where  it  rested  upon  the  origi- 
nal conveyance ;  there,  though  the  estates  did  imite,  yet  they 
would  open  and  let  in  the  contingent  remainder;  but  where 
a  particular  estate  was  limited  with  a  contingent  remainder 
over,  &c.  and  aflierwards  by  any  other  conveyance  or  act,  the 
particular  estate  and  the  inheritance  laet  together,  so  as  to 
merge  the  particular  estate,  there  the  contingent  remaind^ 
was  destroyed;  and  so  it  was  held  in  the  case  of  Fortescue 
and  Abbott  {1%  6Co^  15.  TV^ofscase,  1  Co.  77.  2  Co.  60,  (lys^a 
WiscotVs  case.  Litt.  Sect.  182, 184.  Scroggs  and  Jones  m^  ^^j^?^ 
clined,  that  the  contingent  remainder  waa  not  destroyed*  SMk.  p>.  405» 
Dolben  e  contra.   Advisare  volunt,  and  note  " ' 

PoUe^en  held,  that  if  one  jointenant  had  died,  the  «00r 
tijigent  remainder  had  been  destroyed  (a). 

(o)  Judgment  for  the  plaintiff.     See  *'by  Scroggi,  C.  J.,  Jones,  tJidt.  myself " 

die  other  reports  (except  Shower,  who  p.  414.     According  to  Shower,  Pember- 

i^  mistaken  in  bis  report  of  the  event),  ton  was  the  fiourth  judge.    In  &ct,  Sir 

andZaiwv.Panne^,  lRoLRep.238,317,  T.  Raymond  succeeded  Sir  F.  Pember- 

438.  4  Leon.  237.     That  the  alteration  ton  during  the  argument,  and  was  at 

in  a  particular  estate,  which  will  destroy  this  time  a  puisne  judge  of  the  K.  B. ;  see 

s  contingent  rentainder,  must  be  an  al-  2  Show.  94.   Chronica  Juridicialia,  p. 

teration  in  its  quantity  and  not  merely  207.    H^wood's  ViadicatioD  of  Fq^ 

in  its  quality,  see  Butl.  Fearne  Cont  Rem.  Appendix,  p.  xvii. :  and  this  explains  the 

338-9. — N.  B.  Sir  T.  Rayipond  says,  contradiction  mentioned  in  Steede  y.  Ber* 

ttuK  judgoaeitf  was  given  for  the  phiintiff  rierf  ante,  p.  478,  note  (a). 
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(C.664b.) 

Contract  for  A  CONTRACT  for  land  by  parol,  and  a  great  part  of  the 
•ale  of  land  by  money  paid,  is  void  since  the  statute  of  frauds  and  perjuries ; 
wace  Ac  rtatof  but  the  party  that  paid  the  money,  or  his  executors,  may  in 
frauds,  although  equity  recover  back  the  money.  As  to  this  I  saw  Sir  fF. 
there  be  a  con-  Jones's  opinion  under  his  hand  (a). 

uderable  part  ^  ^   ' 

payment  t 

(a)  And  this  opinion  seems  to  be  law      Ca.  Ab.  46.     Lqcon  v.  MerHns,  3  Atk. 

at  the  present  day,  although  some  cases  1,  4.  Main  v.  Melboum,  4  Ves.  720. 
have  recognized  a  distinction  between  Butcher  v.  Butcher,  9  Ves.  382.  Clinan 
the  payment  of  a  large  and  of  a  small  v.  CooAre,  1  Scho.  &  Lef.  22.  14  Ves.  38S. 
sum  of  money.  See  Leake  v.  Morrice,  These  and  other  cases  are  collected  in 
2  Cha.  Ca.  135.  Alwp  v.  Patten^  1  Sugden's  Vend.  &  Pm«h.  101-9,  5th  ed. 
Vernon,  472.  Seagoody.Meaie,  Preced.  And  note,  the  money  may  now  be  re- 
Chan.  560.     Ld.  Fmgal  v.  Bote,  2  Eq.  covered  back  at  law.  Sugden,  ubi  tu/pnu 

(C.664C.)  "^^^ 

One  of  the  wit-  A  WILL  made  in  writing,  and  one  of  the  three  witnesses^  who 
"ubiT  ti  *^%  ^^  ^*  published,  set  lus  hand  to  it  at  another  time ;  and  held 
wUi  may^nib-  ^  good.    And  SO  it  had  been  adjudged,  as  Sir  Fra.  Winning' 

scribe  it  sepa-       tcn  told  me  (a), 
rately  at  another 

time.  (a)  Ace.  Prec.  Chan.  185.    2  Chan.      2  Ves.  Senr.  458.    1  Ves.  Junr.  14.    1 

Ca.  109.    Jonee  v.  Lake,  2  Atk.  177  (n).      Fonb.  Treat  of  Eq.  196,  n. 
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(  C.  666.  )  Sir  John  Williams's  case. 

5.  C.  Herring  v.  Brown,    1  Vent  368,  371.    2  Show.  185.    Comb.  11.    Carth.  22. 

Skm.  35,  52,  71, 187. 

Qaare,  whe- '  A  SETTLEMENT  was  made  by  old  Sir  Jo.  Williams  to  himself 
weU«^tedb?  for  life,  with  a  power  of  revocation  by  any  writing  under  his 
a  fine  levied  by  hand  and  seal,  testified  by  two  witnesses;  and  afterwards 
the  tenant  for  the  said  Sir  Jo.  Williams  levies  a  fine,  and  by  a  deed  sub- 
^rde^'^d^  sequent  declares  the  uses  of  the  said  fine.  And  the  ques- 
daring  the  uses  tion  was,  whether  this  fine  and  deed  were  a  good  execution 
of  the  fine!        of  the  power  ? 

It  was  objected  that  it  was  not;  for  that  by  the  fine  the 
[  *  487    ]  power  was  extinguished,  according  to  the  cases  in  the  *  First 

Report ;  and  by  the  rules  of  law  a  thing  extinguished  cannot 
be  revived. 

2.  Sir  John  being  only  tenant  for  life,  and  levying  a  fine 
sur  conusance  de  droit  come  ceo,  it  was  a  forfeiture  of  his  es- 
tate. 

On  the  other  side  it  was  argued,  that  the  deed  and  fine  are 
but  one  assurance,  and  so  it  is  not  material  which  is  first  ex- 
ecuted ;  and  it  hath  been  adjudged  in  the  casie  of {a) 

(a)  See  Wigtton  v.  Garret,  oii/e,  p.  411-2. 
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tbat  if  the  deed  be  executed  before  the  fine/  it  is  well  enough ; 
akid  a  case  cited  adjudged  in  point  in  this  Court  per  Haky 
C.  J.  Et  adfaumatur.  And  so  it  is  in  case  the  deed  of  co- 
venants be  executed  befo^  t;he  fine ;  and  so  allowed  in  Chan- 
cery in  the  argument  of  the  Earl  o{  Bath's  case  (6). 

.  <A)  Tke  Court -of  K.  B.  a4{udged  the  TomUnton  ▼.  Dighton,  1  P.  WilL   168. 

fine  to  be  an  extrngiuishment  of  the  pow-  Hawkim  v.  Kemp,  3  East,  428.  Doe  t. 

er;  but  the  judgment  was  reversed  in  Whitehead^  2  Burr.  704.  16  Viner,  494. 

the  Exchequer  Chamber.  Garth.  22.  See  5  Cruise's  Dig.  215-6,  2d  edit. 
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Pettison  17.  Elwaies.  (  C.  666.  ) 

S,  C.  Skinner,  31»  86.    2  Show.  198. 

A  FEME  jointress  in  tail,  haying  issue  by  her  husband  two    Semb.a\eaae 
daughters,  the  said  daughters  levy  a  fine  in  order  to  sell  f?  y«*r«.*»y  * 
the  reversion,  and  after  the  mother  makes  a  lease  for  sixty  is'no^d^^* 
years  (a).     The  question  was,  whether  this  lease  was  void  stat  ii  Hen.  7, 
within  the  statute  of  11  H.  7;  for  if  the  lease  be  not  to  be  ^?®-  ^^*- 
avoided  by  that  statute,  it  will  be  good  against  the  issue  in  by'^^'e.  "^* 
tail  and  the  reversioner;  for  if  tenant  in  tail  make  a  leaae  for 
years,  and  the  issue  in  tail  levy  a  fine,  this  hath  made  good 
the  lease  of  the  tenant  in  tail.  [Posty  C.  677.] 

But  it  was  argued,  that  a  lease  for  years  is  not  within  the 
meaning  of  the  statute,  unless  it  be  by  a  fine  sur  concessit; 
because  the  issue  in  tail  or  the  remainder-man  may  avoid 
that  without  the  help  of  the  statute,  unless  he  doth  any  act 
to  corroborate  it;  and  it  cannot  be  intended,  that  the  statute 
intended  to  provide  remedy  where  it  was  unnecessary ;  but 
where  the  estate  made  by  tenant  in  tail  was  before  that  act 
a  bar  or  discontinuance,  there  the  statute  provided  a  reme- 
dy;  the  authorities  cited  were  3  Ed.  4, 13, 14.  Moor,  2S0.  2 
Leon.  268.  Dy.  213.  1  And.  6,  57.  3  Co.  90.  2  Cro.  Cro- 
Jker  V.  Kehea  (1).  Jones»  S.  C^  Bridg.  27.  Hutton  —  Bro* Finci  (i)  nj.Skin.3l. 
121.  Sav.  Rep.  106. 

^ote. — AH  the  cases  put,  where  a  lease  for  years  is  ad- 
judged within  this  statute,  are  where  such  lease  is  made  by 
fine. 
.  A  rent  created  adjudged  within  this  statute  (i). 

Adjoumatur  (c). 


(a)  Skinner  states  the  case  thus: 
**  Baron  and  feme,  tenants  in  special  tail 
of  the  pvoviston  of  the  husband,  have 
issoe;  tiie  baron  dies;  the  issue  levies 
a  ftne  to  a  stranger;  the  ferae  leases  for 
sixty  years  and  dies." 

(6)  PoUezfen  thought  that  a  rent 
gmuited  by  fine  out  of  the  lands  would 
be  avoided  by  the  statute.  S  Show.  194. 


(c)  '*  Ordered,  judgment  for  defend- 
ant  nisi:  In  this  case  the  court  said  that 
no  lease,  though  for  500  years,  creat- 
ed by  a  feme  jointress  by  deed,  is  a 
forfeiture,  because  the  heir  might  avoid 
it :  ut  Trevor  dixit,  quod  ego  rum  memim.** 
Skin.  36.  S.C.  See  Cudmore  v.  Bettison, 
1  Sid.  62.  Bac  Ab.  Discontinuance,  (D). 
13Viner,  255. 
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(  C.  667. )  Webbe  v.  Batchilor  et  al'  {a).—Trin.  26  Car.  2,  Rot.  904. 

S,C.  ante,  p.  396,  407,  457. 

Trespass  for  taking  Cows.   The  Drfendcmts  plead  Not  guilty. 

See  maigin,       PosTEA  die  et  loco  infra  content,  coram  Johanne  Vaughan 
«■/«,  p.  396.       Milit.  Capital.  Justic.  Dom.  Regis  de  Banco  etCfajristophoro 

Turner  Milit.  uno  Baron.  Scaccarii  dicti  Dom.  Regis  Justic. 
ejusdem  Dom.  Regis  ad  assisas  in  com.  South*ton  capiend. 
assign,  per  formam  stat',  &c.  yen.  infra  nominat.  Edwardus 
Webbe  Sacrae  Theologiae  Professor  per  attorn,  suum  infra 
content,  et  infra  script.  Petrus  Batchilor  Thomas  Hunt  Ja- 
cob. Frowde  Jacob.  Knight  Stephanus  Bartholomew  Rich- 
ardus  Winkeworth  Petrus  White  et  Johannes  Womham 
alias  Wordinham  licet  solempnit.  exact,  non  yen.  sed  defidt. 
fecerunt.    Ideo  jur.  unde  infra  sit  mentio  capiat,  yersus  eos 

Ser  defalt.  et  juratores  jurat,  ill.  exact,  quidam  eor.  yidelicet 
ohannes  Wheeler  Jonathan  Mapleton  Robertus  May  Tho- 
mas Paman  Johannes  Hole  Will.  Edes  Johannes  Blundell 
yen.  et  in  jur.  ill.  jurat,  existunt  et  quia  resid.  jur.  ejusdem 
jur.  non  comparuer.  Ideo  alii  de  circumstantibus  per  yic. 
Com.  prssdict.  ad  hoc  electi  ad  requisitionem  predict.  Ed- 
wardi  Webbe  ac  per  mandat.  iustic.  praed.  de  noyo  appo- 
nuntur  quor.  nomina  panello  infra  script,  affilantur  secundum 
formam  stat.  in  hujusmodi  casu  nuper  edit,  et  proyis.  Ac 
jur.  sic  de  noyo  apposit.  yidehcet  Ambrosius  Forde  Philip- 
pus  Lyne  Thom.  Austyn  Thom.  Cropp  et  Johannes  Gibbes 
exact,  similiter  yen.  qui  ad  yeritat.  de  infra  content,  simul 
cum  al.  jur.  praedict.  prius  ad  hoc  impanellat.  et  jurat,  di- 
cend.  electi  triati  et  jurati  dicunt  super  sacr*um  suum  quod 
prsedictus  Edwardus  Webbe  fuisset  per  spatium  septem  an- 
norum  ult.  praBterit.  et  nunc  existit  dericus  in  sacris  ordi- 
nibus  et  persona  impersonat.  Ecclesiae  parochialis  de  Kjng*s- 
cleere  in  Com.  Soutn'ton  praed.  et  per  tot.  illud  tempus  ser- 
yayit  protelum  anglice  a  Team  equorum  infra  dictam  paro- 
chiam  de  King's-cleere  quodque  ipse  ftiisset  iii  anno  Regni 
dicti  Domini  Regis  nunc  yicesimo  quinto  per  tunc  superyi- 
sores  yiar.  angUce  surveyors  of  the  highways  praedictae  pa- 
rochiae  de  Kings-cleere  debito  modo  appunctuat.  et  summo- 
nit.  in  Ecclesia  parochial,  prasd.  sex  separal.  diebus  et  tem- 
poribus  ad  mittend.  protelum  suum  praedictum  ad  laborand. 
pro  reparatione  altar,  yiar.  tunc  in  decasu  infra  prsedictam  pa- 
rochiam  quodque  ipse  praedictus  Edwardus  Webbe  habuit 
debitam  notitiam  et  non  misit  protelum  suum  praedictum  di- 
ebus praedictis  yel  super  aliquem  eorum  de  quibus  sic  noti- 
tiam nabuit  quod  querela  super  sacra- 
[  *  489  ]  ^mentuminde  postea  debite  fact,  tribus  proximis  justiciariis 
pads  pro  Com.  praedicto  justic.  praedictum  fecerunt  warrant, 
suum  sub  manibus  et  sigillis  eor.  direct.  pr<aedictis  Petro 

(a)  The  report  of  this  case  seenif  to  be  mifplaced.  See  5*.  CL  wUe,  p.  SM,  and 
the  notes  there. 
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BateUor  Tbowua  Hunt  Jaeobo  Frowde  Jacobo  Kaigbt 
Stepkano  Bartludomei7  RichaiMlo  WinkeworA  PetroWhke 
at  JohaBid  Woniham  alias  Wordinham  tunc  constabular. 
€t  Buservisor,  anglice  surveyors  of  the  highways  in  eadem 
iparocikia  de  Kings-deere  ad  levand.  super  prfledictum  Ed- 
vaxdum  Webbe  per  distiiction^n  summtt  triimi  Ubrarum 
fom  eiadem  aex  separal*  defidt*  videlicet  decern  solid.  ]fNro 
^pialibet  defalt.  et  juratores  prasdicti  ulterius  super  siter^uoi 
auum  pnediotum  mount  quod  prsE^dietus  Edwaiaus  Webbe 
iniBiim  habttit  notitiam  pn^dict*  quereL 
ikct*  iCOfTdtai  justic*  prsedictis  nee  suramonitus  fitit  appareve 
eoxan  juatic.  prsdictis  vel  aliquo  alio  justic.  pacis  Com.  prsd- 
diet,  aec  appartiit  coram  eis  ad  faciend.  excusationem  suam 
«el  ad  osteodend.  causam  quare  talem  defalt.  fee'.  Sed  quod 
warrantum  praedictum  fact,  fuit  ante  aMquam  talem  notitiam 
Tel  summon.  £ict.  y^deliberat.  et  quod  prsedictus  Petrus 
Batchilor  Thorn.  Hunt  Jacob.  Frowde  Jacob.  Knight  Ste- 
phaavs  fiartbolomew  Richardus  Winkworth  Petrus  White 
et. Johannes  Womham  silias  Wordmham  per  yirtut.  vel  co- 
lor, warrmti  predict,  prout  lex  postulat  oeperunt  duas  vaccas 
jn  uisratione  infra  script,  mentionat.  et  Tendiderunt  easdem 
duas  vaccas  pro  quatuox  libds  et  decem  solid,  et  leyaverunt 
oned.  toes  libras  etobtuler.  trigintasoUd.  resid.  prsBd.  quatuor 
nbr.  decem  solid,  custag.  suis  deductis  eidem  Edwardo  Webbe 
^pios  prasd.  Edwardus  Webbe  accipere  recusavit  sed  utrum 
M^peor  tota  materia  per  juratores  prasd.  in  forma  prasdict. 

EMrt.  videbitur  Cur.  ^  justic.  dicti  Dom.  Regis  nic^  See. 
I  prasdicti  Petrus  Batchilor  Thomas  Hunt  Jacob.  Knight 
b.  Frowde  Stephaq.  Bartholomew  Richard.  Winkworth 
Petrus  White  et  Johannes  Womham  alias  Wordinham  sunt 
oulpaibiles  detransgr.  in  narratione  infra  script,  kiterius  sped* 
ficat.  modo  et  form&prout  praedictus  Edwardus  Webbe  interi- 
as  dnde  versus  eos  querit^uratores  praed.  penitus  ignorant  et 
inde  petunt  advisament.  Cur.  et  justic.  hie,  &c.^t  si  super  tota 
Burtena  praedicta  per  juratores  pnedictos  in.  forma  praedicta 
eompert.  videbitur  Cur.  et  justic.  hie,  &c.  quod  pra^diot. 
£etru8  Batchilor  Thorn.  Hunt  Jacob.  Frowde  Jacob.  Knight 
Stephanus  Bartholomew  Richardus  Winkeworth  Petrus 
White  Johannes  Womham  alias  Wordinham  sunt  culpabiles 
jde  transffr.  pvsBdict.  in  narratione  praadicta  interius  speoifi- 
Mt  modo  et  foipia  prout  jMraedictus  Edwardus  Webbe  inte- 
irins  inde  iwrsus  eos  querit  tunc  juratores  pradicti  dicunt  su- 

Sarsacr'un  mium  quod  praediot.  P«trus  Batchilor  'Thomas 
unt  Jacob.Frowde  Jacob.  Knight  Richardus  Winkeworth 
JPetaus  White  et  Johannes  Womham  dias  Wordinham  sunt 
•ulpabilfts.de  transffr.  praedict.  modo  et  forma  prout  prce- 
didkua  Edirardus  Wiebbe  *  interius  vide  versus  eos  narravit  [  *490  ] 
mt  asaidunt  dampna  ipsius  Edwardi  Webbe  occasione  inde 
adtn  misas  .^  cuataff.  sua  per  ipsum  circa  sectam  suam  in 
tmefsuteMifpOnL  ad  ^quatuor  libras  ..et  quindeckn  solidos  et 
-  — ^    ^  eaatag.  illarM  •quadra^nt.  solid,  sed  si  super  tota 

GO  2 
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materia  ptsedicta  per  juratores  pra^dictosin  forma  prsdicUt 
compert.  videbitur  Cur.  et  justie.  hie,  &c.  quod  praedict.  Pe- 
'  .trus  Batchilor  Thorn.  Hunt  Jacob.  Frowde  Jaoob.  ELnigKt 
Stephan.  Bartholomew  Richard.  Winkeworth  Petnis  White 
et  cfohannes  Womham  alias  Wordinham  non  sunt  culpab.  de 
transgr.  prasd.  in  narratione  praed.  interius  specificat.  tunc 
juratores  praedict.  dicunt  super  sacr'um  suum  praedictum 
quod  praedicti  Petrus  Batchilor  Thomas  Hunt  Jacob.  Frowde 
Jacob.  Knight  Stephanus  Bartholomew  Richardus  Winke- 
worth Petrus  White  et  Johannes  Wornham  alias  Wordin- 
iiam  non  sunt  culpabiles  de  transgr.  praedict.  prout  praedicti 
Petrus  Batchilor  ThomasHunt  Jacob.  Frowde  Jacob.Knight 
Stephanus  Bartholomew  Richardus  Winkeworth  Petriis 
Wlute  et  Johannes  Womham  alias  Wordinham  interius  inde 
j>lacitando  allegaver'.     Et  quia^  &c. 

Adjudged  against  the  plaintiff  Trin.  S7  Car.  2.  B.  R* 
The  question  is,  whether  he  having  no  notice  before  the 
warrant  issued,  and  distress  made,  the  officerbe  a  trespasser? 
PoUexfen  for  the  plaintiff  cited  the  statute  for  the  repair 
of  the  highways,  2  &  3  Phfl.  &  Mar.  cap.  8.  18  Eliz.  cap. 
10.    22  Car.  2,  cap.  IS,   to  levy  by  distress  upon  de&ult, 
proved  by  oath  made  by  them,  having  not  ^  reasonable  ex- 
•cuse ;  all  these  last  statutes  relate  to  charge  only  those  per- 
sons that  are  liable  by  the  first  statute  of  Phil.  &  Mar.  for 
highways;  so  whether,  upon  penning  this  statute  of  P.  ^ 
M.  that  every  parishioner  Keeping  plough  or  plough  land  do 
his  duty,  a  parson  be  bound  thereunto?  By  the  common  law 
a  parson  is  not  to  pay  toll;  by  Magna  Charta  he  is  excused 
from  several  services.     But  secondly,  the  justices  of  peace 
ought  to  have  summonedhim  before  the  warrant  and<distress, 
.because  he  might  have  a  reasonable  excuse ;  and  although 
Ihey  have  a  jurisdiction  of  the  highways,  yet  their  warrant 
before  siunmons  is  void,  and  the  officers  are  trespassers,  be- 
cause the  party  for  this  wrong  is  without  other  remedy 
either  by  writ  of  error  or  action;  therefore  the  ministerial 
officers  are  excusable  in  executing  their  warrant.      Bro. 
Tit.  Judgment.  14  H.  8,  16.    Cro.  Car.    396.     There  the 
churchwardens  of  Hatfield  were  not  churchwardens  of  Tatt- 
bridge,  where  they  executed  the  warrant.     Ch.  J.  Hak  said : 
If  he  keeps  a  plough,  though  he  hath  no  plough  land,  yet 
]  be  is  liable ;  and  you  might  nave  gone  *  to  the  justice,  though 
after  the  distress,  before  it  was  sold,  if  you  had  any  excuse; 
and  we  will  the  rather  intend  that  you  had  no  reasonable  ex* 
xnise,  for  that  you  have  not  shewn  any  yet;  for  take  notice, 
we  know  nothing  of  privileges  for  the  clergy  to  be  discharg- 
jnUt  p.  396,     ed  from  repairing  the  highways ;  and  we  will  not  allow  the 
n.  (o)-  dispute  of  so  long  a  settled  point ;  for  in  Sir  Nicholas  Hide's 

time  it  was  resolved  the  clergy  are  liable  thereto:  all  the 

2uestion  is,  whether  the  justice  oiot  summoning  him  makes 
II  void ;  and  for  that  you  ought  to  have  sued  me  justices^ 
and  not  the  officers,  whom  the  justices  would  have  ind^ctedi 
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if  they  had  not  obeyed  axid  executed  their  wan'ant;  though 
antiently  justices  of  peace  did  not  grant  a  warrant  but  upon 
an  indictment;  now  'tis  taken  otherwise  upon  complaint  upon 
oath  (1).     Tivisden  said,  he  that  keeps  acoaco,  team  or  (i)^fl^»p.407. 
plough  is  chargeable  within  the  act  to  the  repair  of  the  high* 
ways  (2),  which  being  within  the  jurisdiction  of  the  justices^  (2)-rfii/e,p.420, 
their  warrant  is  but  erroneous,  and  the  officer  in  executing  ^*  **^' 
thereof  is  excusable.     And  so  against  the  plaintiff  it  was  ad- 
judged per  Curiam^  determino  Trin.  27  Car.  3. 

Note;  A  writ  of  error  was  brought  upon  this  judgment, 
depending  which,  Mich.  27  Car.  2,  an  audiiu  querela  was 
brought  to  avoid  execution  of  this  judgment ;  and  surmised, 
that  after  the  judgment  Stephen  Bartholomew  one  of  the  . 
defendants  had  released  to  Dr.  Webbe  all  executions  and 
demands;  which  being  allowed  by  the  Court,  the  defendants 
appeared  thereto.  Nota;  I  conceive  the  ciEise,  cited  by  Ch. ' 
Just.  Hale  to  be  resolved  in  Sir  Nic.  HLide's  time,  was  Dr. 
Davenanfs,  parson  of  Palshut  near  Devizes  in  Wiltshire, 
who  gave  4/.  per  ann,  to  repair  the  way  to  Devizes;  and 
yet  the  surveyors  charged  him  to  do  his  dutv  for  the  repair 
of  the  highways ;  whereupon  he  insisted  on  his  privilege  as 
a  clergyman;  which  the  justices  of  peace  referred  to  the 
judges  of  the  assizes.  Sir  Nic.  Hide  afterwards,  upon  con-  . 
ference  with  the  other  judges,  resolved  he  was  liable ;  but 
Dr.  Davenant,upon  compuunt  thereof,  was  discharged  at  the 
Council-board ;  which  case  Dr.  Webbe  hath  often  told  me, 
and  that  thereupon  hq  was  resolved  ta  stand  it  out,  as  hedid^ 


Sir  Thomas  Beamount's  case* — In  C.  B*  (C.  667b.) 

In  the  summer  assizes  at  Leicester,  29  Car.  2.  Mr.  2%omas    when  a  juadce 
Powis  moved  Hugh  Windham,  Judge  of  assize,  that  there  <>^*«  P«"<^«  "- 
being  a  dispute,  if  Sir  Thomas  Beamount's  lands  were  in  '"®*  *  warrant 
*  the  parish  of  Belton  or  not ;  but  the  justice  of  peace  re-  [       ^^2    J 
fiised  to  make  out  any  warrant  against  him  to  determine  the  /I"  ^  informa- 
same;  when  it  Was  proposed,  that  Sir  Thomas  should  by  cer *  rtie^offlccr 
rule  confess  a  warrant  from  the  justices  of  peace,  and  a  dis-  only  is  liable  to 
tress  by  virtue  thereof,  and  thereupon  brinff   an   action  !*»  action,  if  Ae 
against  the  officers,  and  therein  to  stand  only,  that  the  lands  lHj^f  2  Term 
are 'hot  within  thejparish,  thereby  to  try  the  same.     But  it  Rep.  225.  Holt's 
was  objected  by  fFmgJield,  that  the  officers  will  plead  not  ^- ^-  ^l^'g*^*' 
guilty,  and  thereupon  will  be  excused  by  virtue  of  tneir  war-      "*' 
rant  from  the  justices  of  peace.     Whereto  Windham  said, 
they  had  lately  otherwise  resolved  upon  a  special  verdict  in 
C.  B.  that  an  action  in  such  case  lies  against  the  officer,  and 
not  against  the  justice  of  peace;  and  Mr  Powis  told  me,  the 
reason  given  by  the  Court  was,  because  the  justice  of  peace 
makes  his  warrant  upon  the  information  of  the  officers,  and 
is  otherwise  a  stranger  thereto;  but  the  officers  are  obliged. 
to  know  the  bounds  of  their  own  parish,  and  they  must  at 
their  peril  see  their  information  be  true ;  which  perhaps  may. 


^9  OB  TBRM.  PMMCBM,  1682. 

(1)  s.  a  anu,   ^Gffertece  this  case  frrai  BatekOor  and  WehMs  toie  (1% 

p.  896, 488.      much  insisted  on  in  C.  B.  by  George  Strode,  Serjeant,  who 

'in  both  cases  argued  for  the  officers,  as  Sir  Bobert  SHk^ 

tOf  Serj.  told  me  in  the  long  vacation  S9C!ar.  S}  and  I  was  in 

C.  B.  when  thb  nde  of  assizes  was  moredtobemadeand^ 

of  Court,  and  accordingly  was  so  made  Mieh^  89  Car.  2. 


(  C.  668.  )     The  Abstract  op  Tbx  Lord  Gbibt  Justick  IbBsiSRVIi 

Argument  upon  Sir  Ed.  Hale's  Case. 

£,  €.  GoddM  ▼.  Makg,  11  HoweU's  State  Tri.  1166.  ComUrb.  91.  S8hd#.  «79. 

4  Bae.  Ab.  p«  178, 6th edit  Clift.  Ent  138. 

OathedSspens-  This  ease  is  of  great  consequence,  and  so  are  iffl  cases  that 
ing  power.        ecHicem  the  kkig*s  prCTOgative;   but  of  a  case  that  hatb 

raised  so  much  expectation  it  is  of  the  least  difficulty  of  a^r^ 
Where  there  is  a  lejzislative  power^  that  power  esn  du- 

Ssnse  with  ant  laws  of  its  own  making;  Qod  Ahaigbty  eah 
spense  with  his  own  laws,  but  things  that  are  prohibit^ 
by  the  law  of  God  or  nature  comet  be  dispensed  with  by 
any  human  power  whatsoever. 

but  for  auman  laws  there  is  a  kind  of  necessity  ibat  they 
should  be  changed  and  varied  according  to  the  circumstances 
of  men  or  times ;  for  no  law  can  be  so  contrived  but  either  it 
may  be  too  large,  and  take  ih  persons  who  ought  not  to  h^ 

[    *  493  ]  taken  in,  or  it  may  be  too  narrow,  and  *  leave  out  p^rsoni 

that  ought  to  be  taken  in,  and  therefore  it  is  necessioyy  thai 
they  should  be  subject  to  alteration  by  the  same  power  that 
made  them;  but  the  laws  of  God  are  so  adapted  to  all  the 
circumstances  of  men  and  tanesf  ^Mtt  there  needs  no  altera^ 
tion  in  them. 

There  are  some  cases  wherein  the  king  cannot  dispense. 

JM^  p.  188.  1*  Mala  in  se,  such  things  which  by  me  law  of  God  of 

nature  are  evil  antecedently  to  any  human  law. 

Nay,  the  king  cannot  dispense  with  a  law  mad^  lor  tfa# 
punishment  of  aiiy  such  ojSence;  as  a  rape  is  felony  by  the  law^ 

jM^i  p^  19^.      the  king's  dispensation  will  not  make  it  none ;  alid  that  an^ 

swers  the  cases  of  simony. 

jm,  p.  186^         ^*  Where  the  subject  hath  a  particular  interest  or  damage) 

and  therefore  the  king  camiot  dispense  with  a  nusancj^  and 
the  statute  of  usiiry. 

3.  Where  there  is  a  prec^ent  disabihty ;  and  theref(»e 
where  a  man  buys  any  ^ce  withhi  &te  statute  of  Eid.  6,  the 
king's  dispensation  will  not  avail  him,  because  by  the  eon* 
tract  a  dkability  is  created  in  him;  but  if  he  got  the  dis« 
pensation  before,  and  contract  afterwards^  senm&  a  htjf  f 
est  hone. 

And  he  knew  no  case,  that  did  not  come  under  one  of  these 
heads,  but  that  the  king  could  dispense  with  it* 

JbM^  p.  188.  ^^  ^7  ^^  ^J[  cannot  dispense  with  a  law  that  is  aaade 
pro  bonopublicOi  is  to  say,  thai  he  can  dispense  with  mm  law 
at  all;  £:>r  d  laws  are  supposed  to  be  |ENie  tono  fiMko^wkm 
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To  say  that  tUe  dispensing  with  the  law  may  be  of  danger-  ii  state  Tn. 
ous  consequence^  is  no  argument  at  all^  for  that  may  be  said  ^^^^* 
of  the  exercise  of  the  king*s  prerogative  in  many  cases,  sup-  - 
posing  that  he  would  abuse  the  exercise  of  it;  none  will  de- 
ny but  that  the  king  hath  power  to  proclaim  war*  when  he 
pleasethy  and  yet  it  may  be  said  that  he  may  keep  us  always 
m  war,  and  so  ruin  his  subjects. 

No  man  doubts  but  that  the  king  may  enhance  or  debase 
the  coin;  and  yet  it  may  be  said,  that  this  may  be  so  done 
as  to  destroy  aU  commerce  and  merchandise. 

The  kins  may  pardon  felons  or  murderers ;  and  yet  it  may 
be  said,  if  he  should  pardon  all,  it  would  in  time  turn  the 
nation  into  savageness  and  barbarity,  that  it  would  be  as 
good  living  amongst  cannibals,  &c.  as  here;  but  we  are 
not  to  suppose  that  any  thing  of  this  kind  will  be  done, 
but  that  the  king  will  use  his  power  and  prerogative  for 
the  benefit  and  protection  of  his  subjects,  and  not  to  their 
damage  (a). 


(a)  See  the  authorities  on  the  dispens- 
ing power  cited  in  Hargrave's  notes  to 
€0.  Lit  ISO  a.  n.  3  and  4;  and  in  the 
notes  upon  the  prindpal  case,  in  the  State 
Trials.  Thonuu  v.  Sorrelf  ante,  p.  85, 115, 
128, 137.  2  Hawk.  P.  C.  ch.  37,  §  28-32. 
Finch  Law,  234-5.  Jrrit  ▼.  Sttikely,  2 
|tfod.260.  Reg.Placitandi,192.  2Hurd's 
Dial  p.  288,  &c.,  6th  edit  Dialogue  VI. 
Stiliingfleet's  Ecdesiastical  Cases,  2 Ftp. 


126,  &c.  ed.  1704.  Tyrreirs  Bihliotheca, 
p.  589,  &&  Burnet's  O.  T.  sub.  atm.  1 686. 
The  same  subject  was  much  discussed  in 
the  debate  upon  the  embargo  on  the  ex- 
portation of  com  in  1766  ;  see  16  Han- 
sard's Parliam.  Hist  p.  245,  et  seq.  where 
will  be  found  a  speech  oomropniy  (but 
it  seems  erroneously)  attributed  to  Lord 
Mans6eld.  And  see  Preface  to  Hargrave's 
Law  Tracts,  p.  xxz — ^zxxiv. 
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Semh,  S,  C,  Titu$  v.  Perifctf»,  3  Lev.  255.    Garth.  12.    3  Mod.  132.    Comberb.  43.  (  C*  669.  ) 

Skin.  247.  2  Show.  507.  Lilly  Eot  371. 

Upon  a  writ  of  errof  the  question  was,  whether  a  custom  for   a  custom  for « 
a  copyholder  upon  his  admittance  to  pay  a  year's  value  of  copyholder  to 
the  land,  as  it  is  at  the  time  of  the  admittance,  were  a  good  ^IJ^\  y^l 
custom?  And  it  being  ruled  in  the  Common  Pleas,  that  it  was  value  of  theiand, 
a  good  custom,  it  was  argued  here  by  Pollexjen,  that  it  was  «» it  b  at  the 
not,  for  the  iiicertainty  of  it;  for  every  custom  ought  to  be  ^l^^^^od 
certain;  and  he  cited  Cro.  Eliz.  377.  4  Co.  S7.  Cro.  Car.  custom  (a). 
197.  Argued  by  Finch,  that  it  was  a  good  custom,  and  cer- 
tain enouffh;  quia  id  certum  est  quod  cerium  reddi  potest; 
and  he  reued  upon  the  case  1  Rol.  Rep.  48.  Noy,  2.  A  cus-  a  custom  to  pay 
tom  to  pay  what  fine  the  homage  should  set,  ruled  to  be  good,  what  fine  the 
which  is  more  uncertain  than  this ;  and  so  held  in  a  case  6  |j!^"^y5d. 
Jac.  Hil.  Term,  in  B.  Rot.  1613;  and  it  is  cited  in  the  Lord  Watk.  Copyh. 
Chief  Justice  Hale^s  manuscript  in  Lincoln's  Inn  hbrary.  ^75^6,  2d  edit 
The  Judges  inclined  that  it  was  a  good  custom. 

(a)  Qrant  y.  Astle,  2  Dougl.  731,  n.    HaUon  v.  H<mel,  2  Stra.  1042.  Com.  Dig. 
,  Copyh.  H.  3,  4.    6  Vteer,  107. 


*9*  DB  TBHM.  «.  MICH.  1689- 

DE  TERM.  S.  MICH.  1689, 
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(  C.670.  )       King  v.  Dillington.— JK/.  2  &  3  Jac.  2.  Sot.  48*. 

S.  a  ISalk.  380.   Oartb.  41.   Comb.  118.  1  Lutw.  765.  3  Mod.  221.   Hoh,  158. 

1  Show.  31,  83. 

A  cuBtom  in  a  Writ  of  error  to  reverse  a  judgment  in  the  Clommon  Pleas. 
STheir**^  ^  «/f«%1w€»U  done  per  Holt,  Dolben,  Gregory  and  Eyres. 
not  in  to^  ad-  ^^^  ^^^^  upon  a  special  verdict  was :  tenant  for  life,  [andj 
miued  after  ^  remainder  [-man]  in  fee  of  a  copyhold  join  in  a  surrender  to  the 
[  *  495  ]  *  use  of  John  Freeman  and  his  heirs.  John  Freeman  dies 
three  prodama-  befwe  the  surrender  was  presented,  fads  heir  being  an  in- 

tiona  at  three       fanfc, 

b^id  shall  be^^'      "^^e  surrender  was  presented  at  the  next  court,  and  three 

leized  as  for-      proclamations  made  at  the  three  ensuing  courts  according  Uy 

f^^*^^SS^?T    *^®  custom  of  the  manor;  and  the  custom  of  the  manor  was 

Buts^nutom  found  to  be,  that  if  the  heir  (c)  did  not  come  in  to  be  admit-' 

shaUnot  bmd     ted  upon  three  proclamations  made  as  aforesaid,  the  estate 

^^HoTTj  was  forfeited. 

^nnt.\b).  '         The  lord  entered  for  the  forfeiture. 

Quare,  if  a  cub-      And  the  question  was,  whether  an  infant  was  bound  by 

ton^exp^iy    ^j^jg  custom  SO  as  to  forfeit  his  estate;  and  if  it  were  a  for-. 

fantj^wouid^^be*^"  fciture,  whether  it  was  an  absolute  forfeiture,  or  defeasi- 

good?  ble  upon  the  infant*s  coming  to  be  admitted  and  paying  his 

Ifthenifiint       fine? 

admitted,  the  JDolben,  Gregory  and  Eyres  held,  that  it  was  no  forfeiture 
fine  may  be  in-  in  the  case  of  an  infant.  And  Dolben  held,  that  if  a  special 
creased  accord-  custom  had  been  found,  that  it  should  have  been  a  forfeiture 
iLron.  100.      ^  ^^^  ^^  <^  infant,  it  had  been  a  void  custom  (d) ;  and  cited 

3  Leon.  22K      many  cases,  where  although  jaws  and  customs  were  gene- 
c"^  Efe  ^OT9    ^^\  y®*  infants  were  not  bound ;  as  in  ease  of  a  fine  and  non- 
claim,  where  infants  are  not  excepted  before  the  last  statute, 
an  infant  is  not  within  the  law  to  be  bound  by  it. 

Holt  h  contra  J  That  it  should  be  a  forfeiture,  but  net  abso- 
lute, but  until  the  infant  came  to  be  admitted  and  paid  his 
fine,  and  that  the  lord  had  a  good  right  to  enter  in  me  mean 

4  Co.  22.  time.  And  they  all  agreed,  tnat  until  admittance  the  estate 
Until  admit-  jg  clearly  in  the  surrenderor,  and  that  the  surrenderee  hath 
i^rthe^siTOn^  no  manner  of  right  either  to  take  the  profits,  or  bring  an 

(a)  Earl  of  SaUthury**  case,   1  Lev.  tented  and  three  proclamations  made  at 

68.  Stowel  ▼.  Zoueh,  Plowd.  37^.    Doe  the  three  ensuing  courts,  the  surrenderee 

▼.  HeUier,  3  Term  Rep.  162.  Com.  Dig.  come  not  in  to  be  admitted,  the  lord  may 

Copyh.  G.  2.  North  v.  Earl  of  Strafford,  seize  as  forfeited.    As  to  thb  custom^ 

3  P.  WilL  151.  Watk.  Copyh.  p.  353-8,  see  Noy,  42.    Cra  El.  879.     2  YemoD, 

2d  edit  Gilb.  Ten.  230-1.  367.  Watk.  Copyh.  358,  2d  ^X. 

(5)  See  now  the  stat.  9  Geo.  1,  ch.   %      (d)  But  jEyre«,  J.  differed  from  Do^ 

29,  §  5.  Kenrington  ▼.  Mansell,  13  Ves.  W»  on  this  point  See  &  C.  1  Salk.  386. 

240.  1  Show.  83,  and  the  statute  and  casft 

(e)  Tht  custom,  as  stated  in  the  other  dted  in  note  (6),  mpro. 
reports,  is,  that  if  op  a  surrender  pre- 
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^\dtiment,  irntil  admittance ;  so  that,  as  Holt  isBiKted^  the  in-  deror.  i  Mod. 
ftnt  is  not  cmicemed  in  the  profits,  it  is  only  the  surrender-  Jjo.  ^|^^2"j^ 
or;  and  it  was  his  folly  that  he  would  surrender  to  one  that  |  BanL  &Cx«ii« 
would  not  come  to  be  admitted.  ^  578. 

If  this  were  not  so,  the  lord  would  be  at  a  loss  for  his  fine, 
and  without  remedy ;  and  although,  as  it  was  held  by  all,  if 
an  infant  will  istand  out  three  or  tour  years  before  he  comes 
to  be  admitted,  that  the  lord  may  increase  his  fine  according- 
ly (e),  if  the  infant  should  die  before  he  is  admitted,  the  lord 
cannot  increase  it  upon  him  that  comes  next. 

Dolben  said,  he  kept  twenty-six  courts  for  several  years,  i  show.  86« 
and  the  custom  of  all  was,  to  forfeit  for  not  coming  in  to 
be  admitted  upon  proclamations ;  but  if  an  infant  was  in 
the  case,  the  entry  always  was  imUa  prochunaHo  quia  in^ 
fans. 

*  In  this  case  it  was  said,  that  when  a  fine  certain  is  to  be  [  *496     ] 
paid  upon  admittance  to  a  copyhold,  there  the  copyholder   if  the  fine  be 
ought  to  bring  it  with  him  when  he  comes  to  be  admitted  \  ^^^^jJ^To^ 
but  if  it  be  incertain,  there  the  lord  is  to  set  it,  and  appoint  admittance:  if 
a  time  and  place  for  payment  of  it  (/).  jmccrtain,  the 

And  it  was  agreed  by  all  of  them,  that  by  the  customs  of  ^^  S^'Sle' 
some  manors,  a  fine  of  four  or  five  years  value  might  be  rea-*  and  place  for 
sonably  set;  as  in  the  manor  of  Harrow  on  the  Hill  and  P>7>^^^ 
Croydon,  where  the  custom  is  for  a  stranger  to  pay  a  fine  up- 
onhis  adimittance  to  a  copyhold ;  but  if  once  a  tenant,  he 
pays  a  fine  no  more :  and  Dolben  cited  a  case  of  Pinsent  the  Five  yean  vahie 
prothonotary,  who  was  a  rich  man,  and  purchased  a  house  in  fin*  on!S^t^ 
Croydon,  and  five  years  value  was  set  for  a  fine;  and  the  tance,  when 
matter  was  disputed  and  came  to  a  trial;  and  it  was  held  to  nothing  is  pay- 
be  a  reasonable  fine ;  and  that  in  such  a  case  he  mi^ht  have  ^^^^^^^ 
set  seven  years  value  (gr)«  •  chaae. 

But  in  the  principal  case,  the  other  three  Judges  being  of 
opinion  that  me  infant  was  not  bound  by  the  custom,  -the 
Lord  Chief  Justice  consented,  that  the  judgment  given  in 
the  Common  Pleas  should  be  affirmed. 


(e)  See  iS*.  C.  1  Show.  36.  3  Mod.  225.         {g)   Kitch.   103  b.   1  Watk.  Copyh. 
(/)  6  riner,  109.   4  Co.  27  b,  28  a.      476-7,  2d  edit 
Cro.Elix.779.  Moor,622-3.0ilb.  Ten.219. 


Young  v.  Peirce.  . .  (  C  671.  ) 

Upon  an  appeal  to  the  Delegates,  the  case  was,  that  Henry   a.  died  intes- 
Peirce  died  intestate,  leaving  issue  Jo.  Peirce  and  Anne  ?•*«»  b*^c  • 
Peirce;  his  personal  estate  being  valued  at  about  SSOOt  cTfor  a  valuable 
Anne  Peirce  agreed  to  take  1500^  for  her  share;  and  there-  consideration 
upon  agreed,  that  Jo.  Peirce  should  take  administration,  released  aUrfgit 
and  released  her  right  to  the  personal  estate.    Jo.  I*eirce  ^te:^^died, 
paid  the  1500/.  and  dies,  and  makes  Young  his  executor,  making  D.  Ms 
and  devises  to  him  all  his  personal  estate,  there  bein^  1000/.  f'**^'**'/^?  ^j^ 
out  upon  bond  of  Henry  Peirce's  estate.     The  question  was, -^J^^y, 
whether  Yoimg  the  executor  of  the  son,  or  Anne  the  daugh«  held,  that  b. 
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wM(Mg^te  tet,  wbo  wad  smce  married  to  Mr.  Webbe^  should  have  ad- 
^a/^Sk^  ministeation  ?  AndDr.iZ«yiie«,  the  Judge  in  the  Prerogative 
Sipi^eieiMa  ta  Court,  gave  it  to  Young;  whereupon  Mr.  Webbe  aod  hb 
c.  wife  appealed;  and  the  Delegates  of  the  common  law  were 

Pawetif  Oregory  axid  Tufton;  and  the  civilians  were  JMik- 
ton  and  Newton,  Sec 

And  they  a£Smed  the  sentence  in  the  Prerogative  Court; 

because  they  said,  that  Young,  as  executor  of  Jo.  Peirce, 

was  in  equity  intitled  to  all  benefit  of  the  personal  estate  of 

H«  P.  by  reason  of  the  agreement;  and  it  was  like  IstetCs 

(1)  Smb.  S.C.  case  (1),  of  an  executor  dying  intestate  that  was  a  residuary 

[  *  497    J  *  legatee,  administration  shaU  be  committed  to  him  (a) ;  and 

hied  Y.sumley,  qu^  Mmson^s  casc  was  cited,  where  a  will  is  made,  and  no  ex- 

^^      *^     eeutor  appointed,  administration  shall  be  committed  to  the 

residuary  legatee. 

Tlw icpniei^i        But  it  seemeth  to  me,  that  the  law  is  contrary;  because 

^Knr^MOB   ijjg  administrator,  as  he  is  now  invested  with  interest  and 

*^      power,  was  first  created  by  stat.  81  Ed.  3 ;  for  before  that 

statute  an  administrator  was  but  the  ordinary's  servant;  for 

neither  the  ordinary  nor  administrator  could  sue  for  a  debt, 

or  release  a  debt,  or  dispose  of  or  aUen  any  of  the  intestate's 

estate;  and  by  that  statute,  and  the  statute  of  Zl  H.  8,  5, 

administration  of  an  intestate's  estate  is  to  be  committed  to 

the  next  of  kin. 

And  the  books  of  law  say,  that  the  ordinary  must  strictly 
.  pursue  his  power,  and  that  it  is  not  at  aU  left  to  his  discre- 
tion. 9  Co.  Hendoe^a  case.  Cro.  Car.  106.  Jones,  175. 

And  although  several  contests  have  been  concerning  ad- 
ministration, yet  there  was  never  any  appears  but  where 
there  was  a  pretence  of  an  equality,  if  not  a  proximity  of 
kin;  as  in  these  cases  folloiring  questions  have  been  made; 

1.  Whetiier  a  father  or  mother  were  of  kin?  whidi  it 
now  settled ;  as  appears  by  Bro.  Administrat.  47.  3  Co.  B^-- 
cUfirs  case. 

2.  Whether  the  half  blood? 

3.  Whether  the  wife  ?  thatissettledby  the  express  words 
of21H.  8,  5. 

4>.  After  that,  whether  the  husband?  that  was  settied  in 
thecaseof  «/on«f  andlZo^,  Cro. Car.  106.  Jones,  175:  so  cu- 
rious have  tiie  Judges  always  been  in  construing  and  pursu- 
ing that  statute. 

It  is  said  in  tiie  books,  amongst  other  things,  that  by  these 
acts  the  person  is  now  determined,  and  the  Judges  ought 
stricdy  to  pursue  the  statutes,  and  that  it  is  not  at  all  left  to 
discretion.  9  Co.  38.  H&fisloe'B  case,  Jones,  175. 


(a)  The  esse  tefiamd  to  seenit  to  be  tralioii  A  homU  mm  otilk^  (vigbBl 

thit  dted  in  the  margiii  of  Dyer^  where  t4Mr,  m  prefeiesfie  to  the  next  ef  fcie. 

an  executor,  who  wes  abo  residuary  S.  C.  recogniied  Com.  Dig.  Administra- 

legatee,  died  intestate  t>efi»e  probate ;  tor,  B.  C 
awt  hli  adnnuittator  ebtalaed  adtniiili- 
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Ani  110  to  l9i#  release  h  itaB  inaisttd,  thftt  widd-lidl  4lpe-  ivn,  p.  siM. 
mie  tt^onf  a  future  right;  and  died  Co.  laU.  965,  a<p  b«  ^o><<^  ^ 
Hob.  46. 

But  yat  tlid  sentence  waa  affiimed  (i). 

(h)BmCmHgkficaM^MietT^  958^     87,  pL  S8.    flodolpb.  Orph.  Lc«.  880. 
and reftrencei  ibid,  and  JV»t^4<0»  ▼•     Style^nc  tUg.  69,  4tfi  edit 
Emighikp,  Fkec  Cluui.  567.  11  Vmcr, 
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tloVND  V.  Ric.  Kxtto. 


(G.«T«.) 
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aLC.jreabwT.JKdiMlMi,8L«^.988.  81Iod.85S.  lStem844.  Carth.  188.  SSalk. 

178.  Holt,  71, 836. 

1)ebt  upon  an  obligation^  wherein  the  plaintiff  decUoeSi  a 
that  Jo.  Kello  became  bound  to  him^  and  bound  himself  and  ^ ' 
his  heirs^  and  died  seised,  and  that  Ae  defendant  Ri.  Kelk»  *i!l<;*t£^ 
was  his  son  and  httr.  pnwiwiiiii. 

The  defendant  pleaded  riens  per  descents    A  special  ver-  anata  iw  pay- 
diet  was  founds  that  Jo.  K.  the  grandfather  of  the  obligor  SS'anfca^^ 
was  seised  in  fee  (a),  and  setded  ms  estate  to  the  use  of  him-  eggig,  i^  lH^ 
self  for  life,  remainder  to  John  his  son,  and  the'  heirs  of  hia  aUpadaad  faifw 
body,  remainder  to  his  own  right  heirs,  and  tiien  died ;  and  ^^TJ!^^ 
that  John  the  son  entered  and  died;  and  then  John  the  ng£^^h^ 
grandson  entered  and  died  without  issue;  and  then  the  es-  oo  muh  t  taid# 
tate  came  to  the  defendant  Richard.    And  the  only  question  ^  ^^ZJShUS^ 
was,  whether  the  plaintiff  ought  not  to  have  derived  the  de-  heir  to  tha  o^ 
fcndSDt's  title  to  the  estate  by  John  the  father  and  John  the  Bgor,  widMwi 
son,  they  being  both  seised?  SSSSSlSte** 

Ej^0:  That  he  oufht  to  have  dmved  by  both  the  Johns,  deoenti  of^ 
they  being  seised  of  the  fee  in  reversion,  as  well  as  the  es^  nTerrfoa.  JSyra^ 
tate^tail  in  possession;  and  it  was  in  iheir  power  to  have  J^*^*'* 
aliened  the  reversion  in  fee,  and  they  might  have  joined  die  410.  %^  1^^ 
Buseina  writ  of  rk^ht,  and  so  to  allintents  were  seised  thereof.  pL  6S«  jhm^  f. 

But  Gregory ,  Dolben  and  HoU  h  centra.    They  all  agreed^  ^^« 
that  in  case  uie  estate-tail  had  not  been  in  the  case,  the 
*  plaintiff  must  have  mentioned  diem ;  but  John  the  son,  [ 
and  John  the  sprandson  being  tenants  in  tail,  though  they 
had  the  revenoon  ia  fee,  yet  this  was  not  such  seisin  of  thia 
fee  as  die  plaintiff  need  take  any  notice  of;  because  it  waa 
DO  assets  in  their  hands;  for  a  reversion  upon  an  estate-  BcfcnioB  «p» 
tail  is  no  assets>  because  by  possibility  it  may  continue  for  ^  ^^^^  ^ 
ever;  and  the  tenant  in  tail  may  bar  the  leversioa  by  a  fo-  ^     ' 
covery. 

(g)  TMi ii a mJaiafca.— TlM ^rftwlftrtar <>■■  hlMMilf  tia  oMisoa*    Saaikafipoil 
•f  Lavins  wbo  wai  of  eooMal  in  tha  oaie. 
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"'  An3  Dolben  said,  that  the  I  Inst.  14^  Vas  just  as  to  the 
1  RoL  628.  point  in  this  case^  and  stronger ;  for  there  it  is  said,  that  the 
Hug.  Co.  Lit  seisin  of  a  brother  of  the  hm  blood  of  a  reversion,  upon  an 
Hi»-  n*  (3).       estate  for  life  is  not  such  a  seisin  as  shall  bar  the  brotner  of 

the  half  bloody  and  give  the  estate  to  the  sister:  and  the  case 

of  Edwards  and  Rogers  was  cited  on  both  sides.  Gro.  Car^ 

525,  and  Jones^  456. 
Jud.pro  quer*  (b), 

(h)  Co.  Lit  lib.  15  a.    Gifford  v.  Tweedale  v.  Earl  rf  Caoentry,   I  Bro. 

Barber,  4  Viner,  452.  .  Cumungham  v.  C.  C.  240.  Ibid,  260.    Dot  ▼.  Hniivn, 

Moody,   1  Yes.  Sen.  174.    Khuuton  v,  3  Bos.  &  PulL  643 ;  and  see  note  (4)  by 

Clark,  2Atk.  204.    S,  C.  plenhu  in  2  S«ij^ant  WilUamc  tiv/e^rvtan  y.  ifor/M*, 

Cruise  Dig.  447,  2d  edit  Smith  v.  Park-  2  Saund  7. 
er,  2  W.  Black.  1230.   Marchmess  of 

(  C  673,  )  B090N  p.  Sandforp  et  AL^ 

iSr.  C.  2  Sallc.  440.   SSalk.  203.    3  Lev.  258.    Carth.  58.    Skin.  278.  Comb,  i  Id, 

1  Show.  29, 101.  2  Show.  478.  3  Mod.  32L 

An  action  ibr    The  defendant  was  one  of  three  part-owners  of  a  ship,  and 
tfie  miflcanjage  the  plaintiff  deUvered  goods  to  the  master  of  the  snip  to 

"^Srma^bt     ^®  Carried  from  London  to which  being  damaged 

teougbdTagaintt  in  the  Carriage,  the  plaintiff  brought  an  action  of  the  case 
theship-ownen,  against  the  defendant;  and  upon  a  special  verdict,  the  case 
it^uTlT'  appeared  to  be  ut  supra.  The  Court  gave  their  opuiions 
coftAraetewith-   Seriatim. 

out  aUeging  the  1.  They  all  held  that  the  action  was  well  brought  against 
UaTc/£.H^  the  owners,  though  there  was  no  express  contract  with  them, 
199.  Ha^.  Co.  because  the  master  is  but  in  the  nature  of  a  servant  to  the 
Lit  89  a.  n.(7).  owners,  and  they  ought  to  answer  for  him ;  and  they  said  the 
bro^'ht^Mainst  P^*"^^'  ^^^^  ^^  election,  either  to  charge  the  owners  upon 
aJT^e  ownen,  the  implied  contract,  or  the  master  upon  the  express  agree- 
and  a  non-  ment  when  the  goods  were  deHvered  to  him  (a). 
lomder  may  be      ^^  ^y^^y  j]  g^^jj  ^.j^^y  t^ew  no  difference  in  point  of  law 

general  issue,  between  a  laud-K^arricr  and  a  water-carrier  (6),  but  that  aii^ 
Boiben,  J.  dia-  action  would  lie  as  well  against  one  as  the  other.  And  al- 
«m/.  4Mod.i8l.  though  it  be  the  common  course  to  declare  against  a  carrier,* 
di£^nceLaiaw^y  aUeging  the  custom  of  England  to  charge  him;  yiet  it 
between  a  land-;  would  be  a  good  declaration,  if  it  were  laid  in  consideration 
^^^^  *°J        that  the  party  was  to  pay  him  as  much  as  it  was  worth,  that 

water-carrier.      ••      j- 1      *^       "1     j  i* 

he  did  agree  to  deliver. 

2.  They  all  held,  that  the  action  ought  to  have  been 

brought  against  all  the  owners ;  but  Dolben  said  the  defend- 

[    *  500    ]  &nt  ought  to  have  taken  advantage  of  it  by  a  plea  in  a^bate- 

ment,  and  having  omitted  that  opportunity,  that  he  should 

now  have  no  advantage  of  it. 

But  the  other  three  Judges  held,  that  the  defendant  might 
take  advantage  of  it  upon  the  general  issue;  for  if  three- 

jointly  make  a  promise,  and  an  action  is  brought  against  one, 

» 

(a)  Ante,  p.  440,  S.  P.  15  Yiner,  348.  (6)  2  Lev.  69.    Cro.  Jac  330.    Hob. 

10  East,  530.  3  Biod.  &  Bing.  171.  and      18.  2  Ld.  Raym.  918. 
Bwcker  v.  Zr(i«i«ofi,C.T.Hardw.  85, 194.      . 
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he  may  plead  non  assumpsit ,  and  give  the  special  matter  in 
evidence. 

'  And  Holt  said  it  could  not  be  pleaded  in  abatement^  be* 
cause  the  declaration  is  super  se  susceperunt  to  deliver  the 
goods,  and  the  plaintiff  might  give  an  express  agreement  in 
evidence ;  Mid  therefore  it  could  be  no  good  plea  in  abatement 
to  say  there  are  other  owners  not  named,  because  they  are 
not  charged  as  owners,  but  either  by  reason  of  the  trust  or 
the  consideration. 
Jud'pro  def*  {c). 


(c)  It  is  not  clear  whether  the  action 
wa^  considered  to  be  in  form  ex  tcntrac- 
tu  or  delicto:  the  dedaradon  oontoins 
the  words  $uper  te  tuscepenmt  and  the 
plea  is  not  gvUty,  Garth.  59.  And  see 
8  Lev.  258-9.  5  Term  Rep.  651.  6  Id. 
873.  8  East,  68.  1  Wilson,  282.  2  New 
Rep.  3ft7-9.  That^his  plea  does  not  pre- 
clude the  supposition  of  its  having  been 
treated  as  an  action  of  futwnpntt  see 
Mariham  v.  Qihhi,  2  Stran.  1022.  Ja- 
rtn  V.  Chavndff,  2  Bam.  &  Cress.  562. 
Bat  admitting  it  to  have  been  an  action  ex 
contractu,  the  opinion  of  Dolben  is  now 
established  law,  and  the  former  practice 
was  overturned  by  the  case  of  Bice  v. 
Shute,  5  Burr.  2611.  S.  C.  2  W.  Black. 
il95,  followed  by  Abbot  v.  SndtJi,  2  W. 
Blade  ^47,  which  determined  that  the 
non- joinder  of  other  contractors  not  only 
might  be  pleaded  in  abatement,  but  mutt 
be  so  pleaded  in  order  to  take  advantage 
of  that  objectbn.  8  East,  68-9.  The 
dedsion  in  Bice  v.  Shute,  is  said  to  have 
"  caused  great  surprise  in  Westminster 
ilall,"  2  New  Rep.  873.  See  the  note  on 
this  sulject  in  Cabell  v.  raughan,  1 
JSaund.  291  b,  &c.    There  is  a  doubt 


whether  a  plea  in  abatement  for  non# 
Joinder  of  other  owners  be  available,  when 
the  declaration  is  vamed  in  tort:  See 
Mitchell  v.  Tarbutt,  5  Term  Rep.  649. 
Buddie  v.  WHeon,  6  Ibid*  369.  PoweU 
v.  Layton,  2  New  Rep.  865.  Max  v. 
Bobertt,  Ibid,  454.  S^  C.  12  East,  89. 
WeaU  v.  King,  12  East,  452.  Qooett 
v.  Badnidge,  3  East,  62.  Bretherton  v. 
Wood,  3  Brod.  &  Bing.  54.  The  follow- 
ing cases  also  are  not  irrelevant :  Samuel 
V.  Judin,  6  East,  333.  Green  v.  Green- 
bank,  2  Marshall,  485.  Lopes  v.  De 
Tastet,  1  Brod.  &  Bing.  538.  Cooper 
V.  South,  4  Taunt  802.  Dickon  v,  Cltf* 
ton,  2  WilB.  319.  At  all  events,  where 
the  obligation  of  the  defendant,  as  a 
public  carrier,  appears  in  the  dedafa- 
tion«  and  the  breach  of  duty  complained 
of  is  not  a  mere  nonfeasance,'^  sudi  a 
plea  to  an  action  upon  the  Case  is  bad; 
JnteU  V.  ffaterhoute,  2  CUtty's  Rep. 
1,  in  which  Bayley,  J.  ia  reported  to 
have  said«  that  **  Govett  v.  Badnidge 
would  be  the  case  to  follow,  if  neces- 
saty  to  decide  between  conflicting  cases.** 
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'German  and  Orchard. 

£C.lSa]k.346.  8Sdk.222.  Holt,}31.  12Mod.ll.  Skin.528.  Show. PaiiC.  199. 

A  TERMOR  for  years^  reciting  his  lease^  grants  the  land,  and 
the  said  recited  lease,  and  all  deeds,  evidences  and  writings 
concerning  the  premises,  habendum  aft^r  the  death  of  the 
grantor,  for  and  during  all  the  residue  and  remainder  of  the 
said  term,  which  shouM  be  then  to  come  and  unexpired  (a) ; 


(a)  The  assignment  was  "  to  the  said 
Bi.  her  exeeutorSf  admintitratort  and 
attigne  of  all  the  said  cottage,  bam  and 
landsr  and  all  and  singular  other  the 


premises  herein  before  recited,  with  the 
appurtenances,  &c.,  together  with  the 
said  recited  lease,  &c."  Show.  P.  C. 
199. 


(C.674.) 


a  termor  for 
years,  reciting 
his  lease,  grants 
the  land  and 
said  recited 
lease  f  and  all  his 
deeds,  &c.  Ao- 
ftsiulvfli  after  his 
death  for  the 


/ 
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then  reiidM  of  atid  dw  qimtien  wm,  wiietfaer  Ite  tem  fMiid  Iqr  Ail 

thfitenns  An      ovon^! 
-^^^  at  will       ©"*"*• 

only  puMi.  3L*  I^  ^'^'^  agreed  in  dii»  ease,  that  if  a  turner  for  years 

[  *  501  1  gnnta  all  hk  tensDr  eelste  in  Ihe  prennses,  Mkendinn  *  af* 
ifthe  grant  be  ter  bb  decease  for  SO  many  years  48  sbould  be  then  to  eoine« 
of  aUhii  temor  (fae  gfant  js  good^  and  the  habendum  repugnant  aad  void^ 
2b^t^  ^'  1^  was  said  fii0r  J?o^,  C%.  Just,  thait  if  a  temor  nanta 
dtan,  the  giant  the  land  genosaHy,  and  tiniits  no  estate,  SO  estaAc  at  WW  oidf 
It  good  and  Ao-  passes;  but  in  a  indO  it  Will  be  Otherwise,  for  tiberetibe  whole 
*f^'^^(*)-  term  wiU  pass. 

tennor  of  hit  3.  It  was  held  here,  that  the  srantpr  having  granted  the 
loMd,  gtnenOy,  land  (and  not  said  his  estate  or  his  term)  and  the  habaubim 
JJHJ^ ^^^^^ being  for  such lestate  as  will  not  pass  bylaw,  this  oofy  passes 
a  grant;  which  an  estate  at  wiO. 

only  patses  an  It  was  objected  here,  that  having  granted  £he  said  recited 
Tm^^hu^'  lease  was  sufficient  to  pass  the  whcie  estate;  and  it  was  ad*- 
kate  paiMs  the  BUtted,  that  if  a  t^Bior  grants  his  lease  it  w91  pass  afl  bis 
term,  unicM  it  term ;  but  in  this  case  when  he  grants  the  land  and  the  said 
dcfdoflcMcoBj^  recited  lease,  uid  all  deeds«  &c.  it  must  by  common  infnnd 
watint»ded(<ol  uent  be  the  deed  of  lease. 

A  lepognant  An-  It  was  agreed  in  this  case  that  where  the  AoftiffM&cm  contcar 
Mtir^h'^'t  ^^ ^  premises,  the  grant  shall  stand,  and  die  hfAfndmm 
nayooniittwiai  ^  ^okl^  but  where  Ae  habendum  may  consist  with  the  pre* 
snd  explain  the  misefli,  it  shall  enure  by  way  of  explanation  ^of  it ;  as  a  grant 
o?"^  an  to  Ai  and  his  heirs,  habendum  to  him  and  the  heirs  of  lut 
ithl  iS'  ^^7^  ^  habendum  expkins  what  heirs  are  meant.  A 
Fait,£.9,io.    grant  to  A*  and  B.  habendvmtoA.  for  Ufe^  remainder  to  & 

4CniiseI>ig.       0(kmL 

Shop.  Toudut  ^^  ^^  iD'^^^  grant  'to  B.  and  his  lieirs  in  the  prontiaes, 
iis,ftc  lEaft,  habendum  to  him  for  life^  the  habendum  is  repugoont  apd 
^^  void,  because  an  inheritance  is  granted  by  the  premiaea;(e). 


(b)  Ace,  LiOey  ▼.  WhUmy,  Dy.  S72  b. 
Hogg  V.  CroMs,  Cro.  El.  255.  Pres- 
ton's Shep.  Tonchst  114.  , 

{e\  Litt  I  68.  Upon  the  aigoment  on 
error  it  was  doubted  whether  a  grant  of 
«0A<»  nearby  a  termor  foi  yeavs  would  not 
pass  the  whole  term,  instead  of  creating 
a  mere  esUte  at  wilL  S,  C.  Sldp.  5SS, 
54S-8-4,  and  the  case  of  AmlA  ▼.  Tmch- 
et,  dted  ibid.  See  Com.  Dig.  Estates, 
H.  1. 

(d)  See  Show.  P.  C.  206.  Sldn.  542. 
BtU  ▼.  I^mitrtm,  Cio.  Car.  lai. 

(^  This  Judgment  ves  reTened  in 
the  Exchequer  Chamber,  Skinner,  5^8; 
and  Ibe  revenal-was  afflrmed  in  Parlia- 
iPinl,  HhoH.  p.  C.  199.  7he  Mgw 
veie  gwch  4i^Mf  and  those  .who  con* 
cmr^iin  the  levenal  disagreed  in  tbe 


reasons.  Show.  P.  C.  200.  Sldn.  541-5u 
They  seem  however  to  haTe  held  that 
sosie  of  the  words  in  the  prenuses  of 
the  deed  passed  tiie  whole  term  pie- 
sently  to  the  assignee,  and  that  the  Ao- 
ffltdam  was  repugnant  and  void.  Note: 
that  the  grantor  was  dead,  and  oonse- 
^lently  there  was  no  dispute  about  kit 
estate.  Show.  206.  The  notion  of  an 
executory  grant  by  a  termor  tat  yeais^ 
,to  t^ke  eSbet  after  his  death,  was  not 
allowed:  Skin.  545.  But  see  on  tins 
point  S  Roll.  Abw  66,  dted  by  Byres,  S* 
42  Mod.  12.  Skiiv  59A>  «a»pi*^ 
Treston's  Sheph.  Toudi.  114,  251.  2 
Prest Convey.  125.  lOViner,  H9, 9H. 

W.  (imiwri^  I  Q  w.  2^. 
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Parson's  case.  (  C*  ^75.  ) 

S.  a  2  Salk.  499.  1  Show.  283.  4  Mod.  61.  Holt,  519. 

Parsons  being  convicted  of  murder  obt^euned  his  pardon,  and   '^^^  l^s  >b*T 
being  brought  to  the  bar  pleaded  it,  and  produced  his  writ  of  ^^  rin«*L 
allowance,  and  the  pardon  had  in  it  the  word  murdrum,  and  before  the  Uiiof 
the  allowance  of  it  was  opposed  by  Sir  H.  Wimdngton  on  the  n^ts:  hntsemh, 
behalf  of  the  prosecutor,  who  insisted  upon  it,  that  the  king  ^^J^  ^TSSc 
could  not  pardon  murder  at  this  time  since  the  bUl  of  rights,  com.  400-1. 
which  had  taken  away  the  Non  obstantet;  and  he  insisted,  ^  Hawk.  c.  S7, . 
that  before  the  king  could  not  do  it  without  a  Nan  obstante  ^  ^^' 
to  the  statutes  of  £d.  S,  and  Rich.  2 ;  and  Non  obstantes  3  Keb.  280.    • 
being  now  taken  away,  that  he  could  not  do  it  at  all. 

*Sut  it  was  held  by  the  whole  Court,  that  this  pardon  [  *  502  ] 
was  good,  and  ought  to  be  allowed;  for  that  the  king  might 
at  the  common  law  have  pardoned  murder ;  and  that  appears 
by  those  very  statutes  which  limit  his  power  in  that  par* 
ticular ;  and  the  drift  of  those  statutes  is  no  more,  but  that  style,  879. 
the  king  should  not  be  surprised  by  pardoning  it  by  general 
words ;  and  therefore  since  the  miaking  of  those  statutes  a 
pardon  of  felonies,  &c.  would  not  extend  to  pardon  murder 
without  a  ^on  obstante;  but  if  the  king  would  recite  the 
particular  &ct,  as  he  had  done  here,  his  pardon  would  have 
been  good  without  a  Non  obstante :  therefore  it  seems  a  par^ 
don  in  general  words  was  (a)  good,  without  reciting  the  fiict 
and  proceedings  particularly,  as  in  this  case  the  indictment^ 
conviction^,  and  attainder  were  all  recited. 

It  was  said  per  Holt,  that  in  a  pardon  for  murder  there  A  writof  allow- 
must  be  a  writ  of  allowance,  because  there  is  a  condition  an*  "^"^^^^^ 
nexed  to  every  pardon  of  murder ;  but  a  pardon  for  treason  murder. 
may  be  pleaded  without  any  writ  of  allowance,  because  that 
is  absolute  (£)• 

(a)  Qtufre,  "was  not  good  T*  and  see  8,  which  tendered  the  writ  necessary. 

3  Mod.  87.  2  Hawk.  ch.  37,  |  17,  18.  2  Hawk.  ch.  37,  |  70.     17  Viner,  p. 

(6)  Accord.  3  Inst  235.    T.  Raym.  50,  51.    On  the  present  mode  of  allow- 

18.  Garth.  120-1.    But  now  see  5  &  6  ing  pardons,  see  1  W.  Black.  479.  2 

Wm.  &  Mar.  ch.  13,  repealing  10  Ed.  ibid.  797. 

Sir  Simon  Leech's  case.  (  C.  676.  ) 

S.  C  Tkomptim  ▼.  Leaeht  1  Show.  296.    2  Vent.  198.   Garth.  211, 290.   Holt,  ^65. 

3  Lev.  264.  3  Mod.  296. 

Leech,  who  married  Serit  Crooke*s  sister,  settled  his  estate   A  surrender 
to  the  use  of  himself  for  life,  remainder  to  his  first  son  in  tail  !^*"*^!jb**^" 
by  that  marriage,  remainder  in  fee  to  an  infant.  Leech's  wife  tm acceptance: 
being  with  child  (by  Sir  G.  Pudsey,as  was  supposed)  he  took  and  *$mb,  an 
advice  how  to  destroy  the  contingent  remainder  to  this  child  '"^''^^^J^f^J^ 
in  case  it  should  be  a  son ;  and  by  theadvice  of  Serjt.  Crooke  ^^^  JT*^^ 
and  Serjt.  Maynard,  made  a  surrender  of  his  estate  for  life  Dom,  Prtfc 
to  the  remainder-man  in  fee  (a) ;  before  he  came  of  age  the 
child  was  bom,  being  a  son;  so  that  if  the  estate  was  not  de- 

(a)  As|p  thia  point,  see  Tkomp$tm  ▼.  Le&dk,  1  Ld.  Ray.  SIS.   Feane's  Gont 
Rem.  2S7,  817,  7tfi  edit  Fott,  p.  508,  C.  688. 


^ 
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stroyed  before,  it  vested  in  him  as  soon  as  he  was  bom ;  and 
the  only  point  was,  whether  a  surrender  did  vest  or  merge  the 
estate  in  the  reversioner  before  acceptance  ? 
s  B«'  *\  Aid.       ^*  ^^  insisted,  that  a  grant  or  conveyance  did  vest  an 
31,  "^  estate  in  the  grantee  until  disagreement;  and  if  it  were  by 

feofiment,  a  disclaimeif  in  pais  would  not  serve,  but  it  must 
be  by  deed  or  upon  record. 

But  it  was  on  the  other  side  insisted,  that  a  surrender  did 

diffbr  from  another  grant,  because  in  all  pleadings  where  a 

[    •503    ]  surrender  is  pleaded ,  it  is  likewise  alleged,  that  the  rever*sion- 

er  did  accept;  and  the  Court  seemed  to  be  of  opinion,  that 
the  estate  di^  not  vest  till  acceptance;  and  the  reversioner 
not  coming  to  age  before  the  birth  of  the  child,  could  not  ac- 
cept, and  so  the  child  was  like  to  go  away  with  the  estate, 
which  was  at  least  400/.  per  annum. 

Note;  This  was  upon  a  writ  of  error;  judgment  having 
been  given  in  the  Common  Pleas,  that  the  surrender  vested 
no  estate  till  acceptance,  by  the  opinion  of  Polleafen,  Paw^ 
My  and  Rokelnfy  against  Fentris,  who  seemed  strongly  of 
another  opinion. 

And  afterwards  the  judgment  given  in  the  Common  Pleas 
was  aflirmed* 

Note;  That  in  Michaelmas  vacation,  169S,  this  judgment 
.  was  reversed  in  parliament,  against  the  opinion  of  3l  the 
judges, .  except  Atkins,  Ch.  Baron,  come  a  moy  fuit  dU. 
Show.  Rep.  151  [t.  e.  Show.  Pari.  Cia.](A). 

(&)  There  are  seTeral  circumstances  indeed  es86ndal  to  etery  contract,*  but 
to  be  collected  from  the  other  reports  of  that  it  might  be  supplied  by  intendment 
this  case,  which  are  worth  noticing.  The  of  law  in  tUs  arid  other  cases  where  the 
flunenderor  remained  in  possession,  and  conveyance  was  beneficial  to  die  alienee : 
the  surrenderee  had  no  notice  of  the  That  a  contrary  doctrine  would  give  rise 
conveyance  until  five  years  after  the  to  the  absurdity  of  supposing  Uiat  the 
making  of   it,  and  nearly  five  years  estate  might  remain  in  the  grantor  not- 
after  the  bifth  of  the  contingent  re-  withstanding  his    express    grant,   and 
mainder-man;   and  then,  and  not  till  would  render  it  difilcult  fi>r  a  stranger 
then,  the  surrenderee  agreed  to  it  and  (so  long  as  the  operation  of  the  convey- 
tntered.    No  report  except  this  of  Free-  anoe  was  in  suspense)  to  ascertain  the 
man  mentions  the  infimcy  of  the  gran-  real  tenant  of  the  freehold.    See  2  Vent 
tee,  but  it  is  noticed  oMfor  in  another  201-4.    However,  the  judgment  in  the 
case  between  the  same  parties  in  Show.  C.  P.  was  unanimously  affirmed  in  the 
ParL  Ca.  151.  See  2  Vent  205.     Fen-  K.   B.     (See  the  reports   in  Shower, 
iriSf  the  dissentient  judge  in  the  Com.  Carthew,  and  8  Mod.)  but  waa  after^ 
Pleas,  whose  Argument  is  to  be  found  wards  reversed  in  Paiiiament  in  oppo^ 
at  large  in  his  report,  admitted  that  if  sition  to  the  opinions  of  all  the  judges 
the  conveyance  was  inoperative  to  vest  except  C.  B.  Atknu ;  agreeably  to  the 
the  estate  until  express  assent,  the  rela-  report  of  Freeman.     The  argument  of 
tion  by  subsequent  assent  would  not  Ventris  in  his  report  concludes  with  a 
defeat  the  contingent  remainder;  2  Vent  memorandum,  sta^ng  that  the  reveisal 
200-1,  and  S.  P.  admitted  by  counsel  in  the  House  of  Lords  proceeded  upon 
arguendoin  IShow.  298,  306,  (although  "  the  reasons  in  the  aforegoing  turgu- 
Levins  attributes  to  Ventris  a  diflbrent  ment :"  upon  which  the  editor's  copy 
opinion  on  this  point  3  Lev.  285.) — He  has  the  following  M.S.  note :     "  This 
fiirther  held  that  the  deed  of  surrender  de-  "  memorandum  was  not  Justice  Fentris^ 
vestedthelife-estateof  Leech,  and  vested  ''for  he  was  dead  before  ^s  reversal 
it  immediately  in  the  surrenderee  without  "  in  Parliament;  nor  were  his  reasons 
express  acceptance,  or  even  notice  to  **  here  reported  the  grounds  upon  whidi 
him,  subject  only  to  be  re«  vested  in  the  "  the  nuyority  of  the  Lords  went,  but 
surrenderor  and  rendered  void  ab  initio,  **  they  went  upon  a  supposed  equity, 
by  express  reAisal :     That  consent  was  "  that  Charles  (the  contingent  remain^ 
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**  der-man)  ought  not  to  have  the  estate, 
'"  because  they  said  he  was  a  bastard. 
«<  This  judgment  was  affirmed  in  B.  R. 
"  by  the  uniform  opinion  of  all  the  fimr 
*' judges  there;  and  when  it  was  in 
*'  Parliament,  the   Lord  CUef  Justice 
**  Trebff  and  Baron  PoweU  were  dear  of 
*'  opinion  to  affirm  it,  but  the  Lords 
^  reversed  it  against  the  opinion  of  nine 
'<  judges,  i,  e.  Holt,  PoUezfen,  Treby, 
*'  Dolben,  PoweU,  sen.,  Gregory,  Roke- 
"  by,  Giles,  Eyre,  and  PoweU,  jun., 
**  then  a  Baron  of  die  Exchequer.'*    In 
an  action  of  ^ectment  brought  in  B,  R. 
HU.  9  WilL  3,  between  the  same  par- 
ties, in  which  the  surrenderor  was  found 
to  have  been  mm  cmmpot,  that  court  u 
reported  by  Salkeld  to  have  recognix- 
ed  die  doctrine  laid  4own  by  Ventris 
in  his  argument,  and  adopted  his  lan- 
guage; see  t  Sdk.  618,  and  2  Ventr. 
S02-8.     And  such  appears  to  be  the 
prevailing  opinion  at  this  day,  what- 
ever may  have    been  the  ground  of 
reversal  in  the  Lords:    See  Watkins's 
Conveyancing,  p.  1S3,  by  Keene.    Fon- 
blanq.  Treat  of  Eq.  B,  1,  c.  8,  s.  12. 
1  Saunders'  Rep. '236  by  note  (9),  by 
Serjeant  WUliams.    Sheppard's  Touch- 
stone, by  Preston,  p.  285,  307-8.    But- 
ler's Co.  Lit  337  b.,  note  294.    Com. 
Dig.   Surrender,  A,  F,  N.    4  Cruise 
Dig.  12,   106.     See  also  the   foUow- 
ing  authorities  bearing  upon  this  sub- 
ject: Doct  ft  Stud.  DiaL  2,  chap.  83. 
CmiUe  v.  CbMsl,  2  Leon.  72.  Taylor  v. 
Hordtt  1  Burr.  123«    CopOmid  ▼.  Ste- 
phem,  I  Banu  fc  Aid.  593.    Trent  v. 
SmdOfiecej  2  Ibid,  551-4.     Wmkfard 
▼.  Warikford,  1  SaUc  301-7.    Wmami 
v."  Batanqwtf   I  Brod.   &  Bing.  238. 
Townton  ▼.  TiekeU,  8  Bam.  &  Aid.  31, 
37.    PetrU  ▼.  Bury,  5  Dow.  ft  Ry.  152. 
^S'.C.  3Bam.&Cress.358.  Yin.  tit  Dis- 
agreement 5Vin.  508-9.  ItO/ft.  122-3. 

The  aaserdon  of  counsel  in  argument 
in  the  prindpal  case,  that  a  conveyance 
by  feofflment  cannot  be  disclaimed  tn 
jMts,  suggests  some  observations.  It  is 
frequently  laid  down  in  the  more  an- 
tient  authorities,  that  an  estate  of  free- 
hold cannot  be  waived,  devested,  or 
disclaimed,  but  by  matter  of  record, 
while  a  gift  of  goods  or  a  term  of  years 
may,  before  acceptance,  be  refused  by 
parol,  or  matter  In  paitg  see  Bro.  AbL 
tit  Jointenaantie,  pi.  57.  Wayver  des 
choses,  pL  41,  50.  Fits.  Ab.  Disdayme, 
pL  23,  Sutkr  and  Baker^s  case,  8  Co. 
26.  CttrHte  v.  Cattel,  2  Leon.  72.  Jmm, 
A  Leon.  207.  VIner,  tit  Dbagreement 
ft  Waiver.  Shep.  Touchst  285,  452. 
FonbL  Treat  of  Eq.  B.  1,  c.  3,  s.  12;  and 
the  reason aUeged  is,  that  "the  tenant-to 
tbepraeipe  should  be  the  better  known." 
However,  in  Towntom  v.  TiekeU,  3  Bam. 
ft  Aid.  31,  it  was  dedded,  chat  a  de- 
visee in  fee  may  refuse  the  estate  devis- 


ed by  a  deed  of  disclaimer  without  mat- 
ter of  record ;  and  Holroyd,  J.  was  of 
opinion  that  even  a  deed  was  unne- 
cessary (Shep.  Touchst  452,    accord). 
In  this  case  some  of  the  above  autho- 
rities were  dted  to  shew  that  the  re- 
nunciation must  be  of  record;  but  no 
satisfactory  answer  was  given  to   the 
inquiries   of  the  court  respecting  the 
mode  by  which  such  a  disclaimer  was 
to  be  eJBTected.      An    exan^ation   of 
those  authorities  will,  perhiqps,  explain  ■ 
this  doctrine,  and  lead  us  to  the  foUow- 
ing  conclusion,  viz.  that  no  estate  otice 
veeUd  and  tettk4  in  ike  alienee  by  hie, 
expreee  agreement  can    afterwards  be 
repudiated  by  him,  except  by  pleading 
a  disclaimer  In  a  court  of  recoid.    The 
antient  and    ordinary  conveyances  at 
common  law,  by  which  estates  of  free-  " 
hold  were  created,  were  feoffment,  fine, 
and  recovery.      The  first  of  diese  Is 
ineffectual    without   Uvery  of    seisin, 
which  necessarily  amounts  to  an  ex- 
press acceptance.    In  the  latter  kinds 
of  conveyance,  the  consent  of  the  aUenee 
is  of  course  apparent  by  his  being  a 
party  to  the  fictitious  suit  Consequentiy 
In  all  these  instances,  the  party  wUl  be 
estopped  by  his  own  solemn  acceptance 
from  receding  from  his  contract    To 
one  or  the  other  of  these  modes  of  alie- 
natfen  the  cases  and  writers  above  cited 
win,  I  beUeve,  be  always  found  to  re- 
fer; and  they  suffidentiy  account  for 
the  general  terns  in  which  the  rule  is 
th^re  exfiressed.  Agreeably  to  this  view 
of  the  sntgect,  it  is  laid  down  by  a 
respectable  author,  that  *'  such  lands, 
"  the  property  whereof  hath  b^n  exe^ 
**  etUed  by  poeeeaeion,  cannot  be  wayved 
"  but  by  matter  of  record.     And  it  is 
"  a  certain  rule,  and  sound  reason,  that 
"such  things  as  cannot  pass  but  by 
"  matter  of  record,  cannot  be  wayved 
"  or  reUnquished  but  by  matter  of  re- 
<*  cord."    Fulbeck's  Preparative  to  the 
Study  of  the  Law,  fo.  60  a.  ed.  1600; 
and   see  Preston's  Shep.   Touchst  p. 
285.    Nor  is  it  to  be  understood  that  a 
party,  who  has  once  consented  to  recdve 
a  conveyance  of  lan^s,  is  at  liberty  to 
renounce  .his  purchase  by  any  sponttt- 
neoue  entry  of  a  disclaimer  in  a  court  of 
record;  3  Bam.  ft  Aid.  36 ;  but  it  must 
be  done,  as  it  seems,  by  plea  in  an  ad- 
verse suit   See  further  on  the  nature  and 
effect  of  the  plea  of  disclaimer,  and  the  ac- 
tions in  which  it  is  admissible,  3  Reeves's 
EngUsh  Law,  457.    TbeloaL  Dig.  {lib. 
11,  c.  34.  Doctrina  Phidtandi,  130,  ftc 
Com.  Dig.  Abatement,  F.  15.    Viner, 
tit  Disckdmei^  1  Sheppard's  Abridg.  p. 
350-1.    The  subject  of  this  note  is  also 
discussed  in    2  Preston  on  Abstracts, 
225-228.    3  Ibid,  104-7  ;  and  1  Powell 
on  Mortgages,  by  Coventry,  p^  247,  n. 
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(  C.  677.  )  SyMONPS  V.  CUDMOEE. 

S.  a  1  Salk.  338.  3  Salk.  335.  Cartfa.  257.  4  Mod.  1.  1  Show.  370.  Skin.  284, 317, 

328.  12  Mod.  32.  Holt,  666. 

Where  tenant  Tenant  in  ti^il^  reversion  to  himself  in  fee^  with  a  power  to 
in  t<a  '^  "■  make  leases  in  possession^  makes  a  lease  for  twenty-one  years, 
t^^^mato*  ^^  afterwards  makes  another  lease  to  commence  upon  the 
a  KTeziionary '  determination  of  the  first  lease ;  before  the  second  lease  com- 
r  *  504  1  ^^^^^^f  tenant  in  tail  dieth,  and  the  issue  in  t£ul  *  levied  a 
letae  and  diea,  ^^^  ^  order  to  make  a  settlement;  and  it  was  held  by  all  the 
a  ftnt  icficd  by  judges,  that  this  fine  had  made  the  second  lease  unavoida- 
2*  jj^  "*  **^  ble,  because  by  the  fine  the  estate-tail  was  as  it  were  merged 
doo  tad  cost-  '  ^  ^^  ^^^^  ^^^  he  had  no  way  to  avoid  the  lease,  but  only  by 
finna  the  leaae.  virftife  of  the  estate  tail,  which  was  now  destroyed. 
487*8?^^ 260*  -^P^^>  This  casc  I  had  by  report  only,  and  it  was  thought 
iK^Km.       a  hard  case  (a) 

Jones,  61. 

2  Bulst  42  M  ^eeKynattoBY.  Clark$,  fl  Atkini,  8,  C  5  Term  Rep.  109,  n.     1  Pieatott 

204.    SkeUmrne  v,  Biddfdph,  4  Bro.  P.  Convey.  9,  10.     8  IbUL  241,  847,  455. 

C.  594.    Sperling  y.  Trepor,  7  Vesey,  2  Cruue  Dig.  479.     6  IMd.   196,  252. 

497.    Martm  ▼.  Btmskan,  Wiltoa,  454.  2d  edit 
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(  C.  678»  )  Dr.  Hascard  t;.  Dr.  Soman y. 

Ads  of  the  ma-  In  a  trial  at  bar  for  the  parsonage  of  Hasely  in  the  county  of 
jority  are  bind-  Qxon,  the  church  being  in  the  presentation  of  the  Dean  and 
ti2i."'Bat  Ac*'  Canons  of  Windsor,  where  there  are  twelve  canons  besides 
major  number  the  dean>  which  in  all  make  up  thirteen  of  the  corporation^  it 
of  the  whole       i^ag  held, 

J^nt^'uQiess  ^'  TbAt  prinid facie  in  all  acts  done  by  a  corporation,  the 
it  be  otherwise  major  number  must  bind  the  lesser,  or  else  differences  could 
provided  by  the  never  be  determined. 

S?^irirTtient  ^'  ^hat  acts  done  by  the  corporation  ought  to  be  done 
usage.  by  the  consent  of  the  major  number,  or  else  they  are  not 

valid;  and  therefore  where  the  corporation  consists  of  thir- 
teen, there  ought  to  be  seven  to  make  a  chapter ;  but  the  act 
of  the  major  number  of  those  seven  is  binding  to  the  cor- 
poration. 
[  *  505  ]  *But  if  the  antient  usage  hath  been,  that  acts  have  been 
done  from  time  to  time  by  the  major  number  of  those  that 
are  |)resent,  although  they  are  but  three  or  four,  it  shall  be 
then  intended  that  that  was  part  of  their  constitution  at 
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tht  beginning ;  and  so  what  is  done  by  them  shidl  be  bind- 
ing to  the  rest ;  and  if  it  were  otherwise^  it  would  avoid . 
multitude  of  leases ;  for  it  is  the  common  practice  in  most  ^^  ^^^>n 
places  to  seal  leases  by  the  major  number  of  the  dean  and  ^^tVo^uie 
prebends  that  are  resident  at  the  time  when  the  lease  was  dupter  resident 
made  (a).  •  ^  *^  ^^^*  ^^ 

generally  good 

(a)  That  the  mijor  part  of  the  whole  trary.    But  if  the  corporatioii  coositts  by  utage. 

chapter  must  be  aMemUed  in  order  tor  of  an  indefinite  number,  the  nugdrity  of 

do  a  corpoittte  act,  tee  the  case  of  the  thoee  actoalty  assembled,  however  few, 

Ham  Md  Chapter  <f  Fimes,  Davis's  niay  bind  the  whole  body.    See  Quten 

Rep.  47,  k      Watson's    Ctergyman's  ▼.  Xodt,  OViner,  B69.  ^;torfi^6^fit.T. 

Law,  ch.  44.  2d  voL  p.  898,  ed.  IT  If.  Davy,  2  Afk.  212.   R,  t.  Twrht  Cowp. 

1  Bum  Bodeft.  Law,  by  Tyrwhitt,  p.  248.    R.  t.  JadiuUuf,  Ibid,  530.    it  v. 

281,  and  note  (x)  iMd;  and  86e  tftat  Orimet,5  Burr.  2598.  A,  y.BeUrfnger, 

08  Hen.  8,  c  27.    2  Bum  Eoe;  Law,  4  Term  Rep.  810.  R.r.  MtUer,  OIHd. 

115-0^7.    Cose  Iff  Ntw  Cottege,    Dy.  268.    JL  t.  MorrU,  4  Bast^  17.    JL  t. 

247,  a.    So  when  an  act  is  directed  to  Bcwer^   1  Bahi.  ft  Crets.  492.    3.  C. 

be  done  by  a  body  of  a  definite  number,  2  Dow.  ft  Ryl.  781.   R,  t.  lAnmuMrr, 

the  miyor  part  of  the  whole  body  must  1  Bam.  ft  Cress.  609.  3  Dow.  &  Ryl. 

be  present,  unlets  there  be  an  antient  83.  GwiU.  Bac.  Ab.  Corporationa,  (B).  7. 
usage  or  spcqal  proTisioD  to  the  ooh- 

WiNCBuuBST  V.  Stockham.  (  C.  679.  ) 

Ik  a  writ  of  error  to  reverse  a  fine,  it  was  agreed,  D«»t*»  of  conusor 

L  That  the  conusor  dying  before  the  return  df  the  dtdt-  ^^^  ^^ 
Mttw,  and  after  the  caption,  was  erroneous,  ohep.  Abr.  178.  nm^  and  after 

I  H.  7,  9  (H),  capdon,  is  error. 

2.  Where  two  parceners  are  entitled  to  a  writ  of  error,  ^^J^^""^ 
and  one  releases,  that  release  is  no  bar  to  the  other.  bar  to  writ  of 

3*  That  althou^  fiye  years  incur  after  the  levying  of  the  errorbyanother. 
fine^  yet  the  party  is  not  barred  of  his  writ  of  error  to  reverse  ^^J^a^fineS 
the  same^fine,  which,  as  ITott  said,  had  been  resolved  in^afe*«  not  barred  by 
time  upcm  solemn  argtunent  in  this  Court:   And  Pembertcn  i^pm  of  five 
said  he  was  of  the  same  opinion,  but  was  a  little  staggered  at  ^^^'^ 
a  case  he  Baet  widi  of  the  Earl  of  Qr/brrf/  but^titftvinidiat 
book?  (6) 

(a)  IRolL  Ah.  757,  pl.80.  by.  89,  b.  mtm  ▼.  t'oftwr^  T.  Rayu.  461.   S.  C 

5  Ctuiae  Dig.  S60.  T.  Jo.  181.  Baeon's  Tkacfs,  p.  89,  ft&     . 

(h)    See  BartMomm    v.  HsflsU,  Zone*  t.  Tntomftm,   1  Ld.  Ray.  177. 

Cto.  J.  382.  AwH.  1  Vent  858.    Coek-  18  Vlner«  S69. 


Long's  case.  (  C.  680. ) 

S.C.  BeemY.Lmg,  SLer.iOS.  lSalk.227.  Garth.  809.  Comb.  258.  4  Mod.  282. 

SUn.  430.  12  Mod.  53.  Holt,  228. 

An  estate  was  devised  to  A.  for  life,  remainder  to  his  first   Under  a  devise 
son,  &c.  remainder  to  B.  and  his  heirs.  ^  A.  tor  ufe, 

A.  dies  without  issue,  his  wife  enseint  with  a  son ;  B.  en-  Sl^^^^^^  '* 
ters ;  the  son  is  bom  and  enters  upon  B.  a  son !»  ventre 

This  case  was  first  argued  upon  a  special  verdici  in  the  ?*^  "^  ^-^ 
Common  Pleas,  where  the  Court  were  all  of  opinion,  that,  A.         ""*^      * 
dying  before  the  birth  of  the  son,  the  contingent  remainder 
to  the  son  was  destroyed,  and^  that  B.  the  remainder-man 
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liada  good  tide;  and  upon  a  writ  of  error  brought,  the 
Court  of  King's  Bench  were  of  the  saxte  opinion. 
Dec.  1694.  But  afterwards  a  writ  of  error  being  brought  in  parUa* 

[  ♦506  ]  ment,  "**  the  Lords  reversed  the  judgment;  which  (cornea 
CraCar.  87.  moy  semble)  doth  in  a  great  measure  destroy  the  doctrine  of 
Buti-^eame^  Contingent  remainders,  which  is,  that  if  it  doth  not  vest  when 
308-9«        '     the  particular  estate  determines,  it  can  never  Vest  (a). 


(a)  All  the  judges  were  dissatisfied 
with  the  reversal;  3  Ley.  408.  In 
TheUmon  v.  Woodford,  4  Ves.  jun.  342, 
Lord  Roslyn  said,  that  it  ought  always 
to  be  remembered  that  this  was  the  de- 
cision of  Ld.  Somers ;  and  that  it  was 
not  the  only  case  in  which  he  stood 
against  the  minority  of  the  judges ;  and 
that  the  better  consideration  of  subse- 
quent times  ha4  shewn  that  his  opinion 


deserved  all  the .  regard  generally  paid 
to  it.  The  above  decision  occasioned 
the  Stat  la  8r  1 1  Will.  3,  cap.  16,  which 
by  implication  affirms  it,  and  extends  it 
to  UmitationB  in  deeds  and  settlements. 
Harg.  &  Butl.  Co.  Lit.  298,  a.  (n.  3). 
2  Saund.  387,  note  (7),  by  Williams. 
2  Cruise  Dig.  330-1,  2d  ed.;  and  see 
2  Harg.  Jurid.  Aig.  p.  115-6.  Roe  v. 
Quartky,  1  Term  Rep.  630. 


(  C.  681.  )  DoMiNus  Rex  v. 


ONE  of" THE  Lord  Montague^s 


WITNESiSES. 


Perjury,  whe-  If  a  man  be  indicted  upon  the  statute,  it  must  appear  in  the 
ther  by  stat  indictment  or  information,  that  the  point  he  was  forsworn  in 
mo^w  *m^"  ^'"^  material  to  the  matter  in  issue,  and  it  must  be  in  a  Court 
be  in  a  material' of  Record,  or  Other  courts  mentioned  in  the  statute;  and 
point  Perjury  other  circumstauces  must  be  pursued,  according  to  the  de- 
m^lT^T'  scription  in  the  statute. 

mitted  in  a  court  And  if  a  man  be  indicted  for  perjury  at  common  law,  it 
of  Record,  or  mustbc  for  a  thing  that  is  not  altogether  foreign,  but  must 
tiOTTcdSdn"'  ^^®  some  relation  to  the  matter  in  question;  as  if  a  wit- 
secM,  of  perjury  n^ss  should  swear.what  clothes  he  had  on  when  he  saw  such 
at  common  law.  a  fact  douc,  it  is  altogether  foreign  to  the  matter  in  ques- 
5  Mod.  348.  ^pjj,  gjj^  jf  jjg  jufQYe  mistaken,  it  is  not  perjury  at  ccxmnon 
law. 

But  perjury  at  common  law  may  be  in  a  court  which  is 
not  of  record,  as  in  Chancery,  or  in  a  court-baron,  if  in  a  ma- 
terial point;  and  so  may  perjury  upon  the  statute  by  express 
words.  3  Inst.  164. 

These  cases  were  cited  in  relation  to  perjury,  1  Sid.  274. 
3  Inst.  164.  »  Roll.  369. 

(C.681b.)  ^-^ 

(met  o(  an  in-  An  innuendo  shall  neither  enlarge,  alter,  nor  abridge  the 
mkjwto.  1  Ld.  sense  of  what  it  is  annexed  to.  Allen,  32.  Cro.  Ehz.  193. 
i£;nd.%42 b  Pahner, 358.  4Co.  17,20.  '3 Bulstrode,265.  Godb.  339, 340. 
n.(4).  ■  Hob.  45.  Cro.  Car.  512.  Hob.  2,  6.  2  Cro.  167,  (126),  144. 

Goldsb.  191.    1  Roll.  86.  1  Vent;  268^  (337).   2  RoD.  Rep. 

141, 142. 


Jnie,  p.  17, 
C.17. 
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Winter  v.  Loveday.  (  C.  682.  ) 

S.  C.  Comyn,  87.  1  Ld.  Ray.  267.   2  Salk.  537.   Comb.  371.   Carth.  427.  5  Mod. 

244, 378.  Holt,  414.  12  Mod.  147. 

The  case  :^— A  settlement  was  made  of  a  manor  to  A.  for  life,    Under  a  power 
remainder  to  B.  his  wife  for  life,  with  remainders  to  the  first  ^^^^  *^*°^' 
and  other  sons  in  tail,  &c.,  provided  that  A.  or  B.,  being  in  Sereof,^except 
possession,  should  have  power  to  make  leases  for  twenty-one  the  demesnes, 
years  of  the  said  manor,  or  any  part  thereof,  except  the  de-  "*^''*  *® 
mesnes,reserving  the  usual  rent.  A.  made  alease  rortwenty-  hoida'cannot^be 
one  years  of  a  copyhold  estate;  and  the  question  was,  whether  leased;  butther 
dris  lease  was  warranted  by  the  power?  \b^*^a'^*- 

1 .  •  The  first  -  question  was,  whether  the  copyholds  of  the  ^  j^^,  ofTeal- 
manor  are  part  of  the  demesnes?  And  for  that  it  was  held,  log  with  a  qua- 
that  they  were  beyond  all  question.  1  Co.  46.  ufication  annex- 

But  then  it  was  objected,  that  if  the  copyholds  should  ^da  oiUy^to' 
be  taken  to  be  parcel  of  the  demesnes,  and  so  excepted,  that  part  of  the 
the  exception  would  be  repugnant ;  for  then  the  power  would  *•*■**»  ^^J°f^ 
be  void,  there  being  no  land  besides  the  demesnes.  ^edwlthout 

But  to  that  it  was  answered  J^y  HoU,  Ch.  Just,  that  the  regard  to  the 
power  would  not  be  void,  for  A.  might  by  virtue  of  that  qualification. 
poWer  demise  the  rents  and  services,  which  would  be  good 
by  virtue  of  the  power,  although  he  could  reserve  no  rent 
upon  such  a  lease;  for  he  said  where  there  was  a  general 

Jower/given,  which  extended  to  the  whole  estate,  with  a  qua- 
fication  which  extended  only  to  part,  there  the  other  part 
might  be  demised  by  virtue  of  the  power,  though  it  was  not 
capable  of  the  qualification.  As  where  a  settle^ment  is  made  [  *  508  ] 
with  a  power  to  demise  all,  or  any  part,  reserving  the  usual 
rent,  and  part  of  it  was  never  in  lease  before,  a  lease  may  be 
made  of  that  part  under  what  rent  the  party  pleaseth ;  and 
for  that  he  cited  2  Rol.  tit.  Power,  262 ;  and  the  case  of 
Wakemanand  fTaker,  ante,  Case  546,  [p. 413,]  which  he  said 
was  resolved,  according  to  the  opinion  oi  Hah  there,  that 
the  lease  of  tithes  was  good,  although  &•  an  acre  could  not  be 
reserved  (a). 

'  It  was  said  also,  that  if  this  power  should  extend  to  the  co-  if  tenant  for  Ufe 
pyholds,  it  would  put  it  in  the  power  of  the  tenant  for  life  f  ^^oid^'J^ 
to  destroy  all  the  copyholds ;  for  although  if  a  lessee  of  a  ma-  der  a  power,  the 
nor  make  leases  of  the  copyholds,  it  doth  not  extinguish  them;  copyhold  u  ab- 
yet  when  a  lessee  by  virtue  of  a  power  demiseth,  that  is  an  ^*"'^h^"^/" 
absolute  destruction  of  them;  because  the  power  is  derived  Lit  58b.  n.(7). 
out  of  the  fee,  and  so  it  is  all  one  as  though  tenant  in  fee-  Giib.Ten.222.3. 
simple  of  a  manor  made  a  lease.  1  Roll.  610.  soi"384^dcd. 

(a)   See  the  references  in  note  (a)   to  Wdktmitm  t.   Waker^    ante,  p.  414. 
aThomas'fCo.  Lit  435. 
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(  C.683«  )  Anonymus. 

/Hemb.  S.  C.  2%o«pfoii  t.  Leat^  I  Ld.  Kay.  813.  %  8alk.  4S7, 565, 576, 675.  B  ftdk. 
300.  ComyD,45.  Comb.  438, 468.  Cvdi.485.  3Mod«^01.  12Mod.l7S. 

Show.  P.  C.  150.  HoU,  857, 623. 

Whether  a  sor-  SETTLEMENT  made  to  the  use  of  the  father  for  life,  re* 
'endcr  ^  wm  mainder  to  the  first  son  and  tihe  heirs  of  his  bodyj  remain- 
^^^idabie'^y?  ^er  over.  The  father,  being  nan  compoM,  before  the  birth 
A  right  of  entry  of  the  son  surrendered  to  the  ranainderHnan;  and  theques- 
wiU  suppOTt  a  tion  was,  whether  this  had  destroyed  the  oontingent  remain- 
^^d^rifu'  der?  And  that  depended  upon  this,  whether  this  deed  of  sur- 
exist  when  the  render  was  void,  or  only  v<Mdable :  for  if  it  was  void,  tb^ 
oontiDgency  the  contingent  remainder  was  not  destecoyed;  but  i£  it 
Ba^^Foffne,  p.  ^^^  ^7  voidable,  then  it  not  being  avoided  at  the  tim^ 
286-290.  of  the  birth  of  the  son,  the  contingent  remainder  is  destroy 

ed^  for  if  the  particular  estate  or  a  right  of  entry  be  not  sn 
Ante,  p.  502.     being  when  the  contingent  tf^nainder  ought  to  vest,  it  Qan 

never  vest. 
A  contugmt        And  Holt  put  this  case,  that  if  the  tenaat  for  lifi?,  befoK 

^idlT'  Oia  ^^  ^'^  ^^  ^^  ^^'  ^^  granted  away  bis  estate  upon 
^iBtitmctAe  condition,  and  had  entered  for  the  condition  brokei^  before 
pazckniiar  teiif  the  birth  of  the  first  son,  it  would  well  enough  have  support- 
*w"!f^h^  "•  ed  the  contixi^nt  remainder;  but  if  he  had  not  entei^,  or 
TiS  for  aeon.  *^  »  w?^*  of  entry  at  the  time  of  the  birth  of  the  first  son, 
dition  broken  the  Contingent  r^Diainder  was  destroyed,  although  the  coor 
^^  A*  ^^^  dition  should  be  after  broken.  The  prmcipal  c^se  wi^  ad- 
S^cy.*  ****'  journed  to  be  argued  again  the  next  Term  (a). 

Butl.  Feame. 

349.    Bac  Ab.        W  Adjudged  that  the  surrender  was  1807.  S.  C.  I  W.  Black.  575-9.   FanhL 

Remainder  (G).  B^^^ely  roid ;  and  the  judgment  was  Treat  of  Eq.  B.  1,  ch.  2^  §  1.  1  PoweS 

*^   ''  affirmed  in  Dom.  Proc    Shov.  P.  C.  on  Contracts,  p.  10»  ^  seg.    8«gden 

150.    See  further  on  the  ayoidance  of  on  Powers,  395»  8d  edit.    Com.  Dig. 

conveyances  by  lunatics,  2  Black.  Com.  Ideot,  D.  1,2.   Bacon's  A.b.  Ideots  ft 

291.     ZottcA  V.  Partoru,  3  Burr.  1794,  Lunatics.  (F). 
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(  C.  684.  )  Underhill  v.  Durham. 

S.  C.  2  GwUlim,  542. 

Copy  of  a  par-  In  a  trial  at  bar  concerning  a  lease,  and  when  the  same  wbs 
Uamen^  sur-  f^  ^^ke  effect  in  possession^  a  copy  of  a  survey  taken  ia  the 
Commonwealth  ^^^  times,  in  1647,  by  virtue  of  a  commission  granted  by  the 
admitted  in  evi-  powers  then  in  being,  was  admitted  as  evidence^  and  it.  was 
^^^^^*b*^'  then  said,  that  those  surveys  were  taken  with  mreat  care, 
destroy^  11°  ^^^  ^^^  heetk  ofteu  admitted  in  evidence:  but  Uie  reason 
East,  280.  1  why  the  copy  was  admitted  here  was,  because  it  was  proved 
SSS^^L^^foe  ^^^^  th®  originals  were  removed  from  Gumey^house  to  St. 

iojSt  4O0W,  385. 
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I's  under  Str  Paul's^  and  were  tWe  bumt  in  the  great 
fire;  and  Nartlmy  shewed  me  a  case  in  Michaehnas^  S5  Car. 
^9  B.  R.  between  Berry  and  Uabied,  where  such  a  surrey 
was  admitted  in  evidence  by  Hale,  Gh.  Just. 

Helier  v.  Jenij^ings.  (  ^-  ^^^-  ) 

S.C.lhd.  Ray.  505.  Comyn,  90, 94.  12  Mod.  276.  Carth.  514. 

A.  THE  father,  having  issue  a  son  and  two  daughters,  devisetfa  ^.^2J*?L^^• 
the  estate  in  question  to  his  son  and  his  heirs ;  provided  ne-  ^^  ^^  ^ 
vertheless,  that  if  the  son  should  die  before  he  comes  to  the  before  the  age 
age  of  twenty-one,  or  without  issueof  his  body,  then  it  should  oS2i,  <j^^^^ 
go  to  the  daughters :  The  father  dies,  and  the  son  lives  to  the  ^"n  to  RaS^' 
age  of  twenty-one,  and  makes  his  will,  and  deviseth  the  es-  giYes  a.  n 
tate  to  the  plaintiff;  *  and  his  will  was  attested  by  the  plain-  [  *  610  ] 
tiff  and  two  other  witnesses;  and  then  died  without  issue.     estate-taO. 

And  the  question  was,  whether  the  plaintiff  who  claimed  ^,J5J?^u"Se- 
under  the  wUl  of  the  son,  or  the  defendant  who  claimed  un^-  ^^i^J^taess"  to 
der  the  daughters,  had  the  best  title  ?  it  withfai  the 

The  first  question  was,  whether  this  was  an  estate-tail  or  statute  of  frauds. 
a  fee  in  the  son,  by  the  ^1  of  the  father ;  and  for  the  plain- 
tiff it  was  said,  that  this  was  a  fee,  and  upon  a  contingency  it 
might  have  been  an  estate-tail;  that  is,  in  case  the  son  had 
died  without  issue  before  twenty-one;  for  it  was  said  that  or 
in  this  place (1)  must  be  taken  for  and;  and  then  although  0)  ^^^^^^ 
he  did  die  without  issue,  yet  living  beyond  the  age  of  twenty-  ^^  Mod.  27r. 
one,  the  devise  to  the  daughters  could  not  take  effect;  and  sCruiBeD^* 
for  this  was  cited  1  Vent.  162.  Ho.  286.  Cro.  Elir.  382, 525.  i»«'  ^^"^^ 
Moor,  4^. 

2.  Qu.  If  the  son  had  a  fee,  whether  this  will  was  attested 
^according  to  the  statute  of  frauds  and  perjuries ;  and  for  the 
plaintiff  it  was  said,  though  the  plaintiff  who  claimed  by 
the  will  could  not  be  brought  to  give  evidence  in  a  Court  to 
prove  it,  yet  that  he  was  a  credible  witness  within  the  statute ; 
for  by  credible  witnesses  is  meant  persons  of  credit,  such  as 
have  not  been  disabled  by  any  conviction  of  perjury,  forgery, 
or  any  verdict  in  attaint,  &c.  nor  whose  credU  is  not  to  be 
objected  to. 

But  the  Court  in  both  points  inclined  against  the  plaintiff,.  ^ 
viz.  that  the  son  had  but anestate-tail,  and  so  the  devise  to 
the  daughters  took  effect,  the  son  being  dead  without  issue; 
'for  though  it  is  devised  to  him  and  his  heirs,  yet  the  latter 
words  *'  if  he  die  without  issue**  make  it  an  estate-tail;  for 
his  meaning  seems  to  be  plain,  that  if  the  son  had  issue, 
that  issue  shoidd  have  it,  if  not,  it  should  go  to  the  daugh- 
ters (a). 

And  as  to  the  second  question  they  held  clearly,  that  the 

(a)  Brie$  T.  SmUh,  vmn,  U  Ikf  r.     K.  5.  6  Citdie  IHg,  M0»  il«fg.2d(  ed. 
JStUt,  9  Bast,  882.  D<mtiif  v.  Gr\ffithi,      2  Vern.  377. 
4  MioL  ft  SeL  61.  Com.  Dig.  Deviie, 
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party  who  was  to  take  by  the  will  could  be  no  such  witness 
as  was  mtended  by  the  statute,  because  he  can  be  no  witness 
at  all,  and  much  less  a  credible  witness ;  for  suppose  they 
had  all  three  been  persons  who  had  taken  by  the  will,  then 
the  will  could  never  have  been  proved ;  and  though  one  good 
witness  is  sufficient  proof,  the  other  two  must  be  such  as  are 
qualified  to  be  witnesses  (ft). 

(i)  Judgment  for  the  defendant,  12     ham  ▼.  Chetunfnd,  1  Buir.  414.  S.  C.  I 
Mod.  277«    According  to  Cartbew,  who     W.  Black.  95.    Hmdttm  ▼.  Xmey,  4 


was  counael,  the  will  was  only  held  void  Bum.  Ecdei.  Law,  07,  8lh  ed.  Pendcdk 

quoad  the  devise  to  the  witness;  Ace  t.  Mackind^r,   WiUes,  665.     S,  C.  2 

1  P.  Wm.  457-8.  Per  Powell  inters  Wibon,  18.   BettUon  v.  Bnmky,    IS 

ex  dimis.  Went,  DOke  and— cited  Com.  East,  250.    Phippt  ▼.  PUdier,  2  Marsh, 


-  [    «i   1 


Dig. Devise, E.I.   lBurr.428.  Sedvid,  20.  5L  C.  6  Taunt  220.   1  Mad.  Rep. 

2  Stra.  1255.    For  decisions  upon  the  144.    Brograve  v.  Winder^  2  Yes.  jun. 

meaning  of   "  credible  witness,"  see  634.   Ha^ld  v.  Thorp,  5  Bam.  &  Aid. 

Com.  Dig.  Devise,  E.  I.    Vmer,  De-  580.    1  Fonb.  Treat  of  Eq.  107,  n. 

vise,  N.  13.  Hvdton's  case,   Skinn.  70.  BulL  Ni.  Pri.  265.  2  BL  Comm.  377. 

Bough  ▼.  BoUowaif,  1  P.  WilL  457.  A  beneficial  devise  to  an  attesting  vrit- 

Soldfiut,  d.  Anttty,  v.  Dowsmg,  2  Stra.  ness  is  made  void,  and  his  credflufitj 

1258.  S.  a  1  WUL  Black.  8.   Wynd-  established  by  25  Qth  2,  c  6. 


/  Q^  030^  \  Abraham  or  Kennesley  p.  Bird«^ 

SembnS.aCkmeiUY.Beatdt5Uod.Ai%. 

A  man  aha])  The  plaintiff  had  married  his  wife's  sister's  daughter^  and 
not  ;°«f7^  was  prosecuted  for  it  in  the  Ecclesiastical  Court,  and  prayed 
dat^hter.   '      ^  prohihition.    Shotoer  moved  to  discharge  the  rule  for  a 

prohibition  nisi,  and  cited  Cro.  Eliz.  Ma»*s  caae,2S8.    Nog 

.  Vaughm .  Hob.  181. 

HoU,  Ch.  Just,  inclined  £^ainst  the  prohibition,  for  he 
said,  to  marry  a  man's  &ther^  sister's  daughter  (a)  is  forbid 
by  the  levitical  law,  and  this  is  the  same  degree  of  affinity  as 
that  is  of  consanguinity,  which  he  takes  to  be  under  the  same 
prohibition:  a  rule  for  a  consultation  nisi,\ 
AfOe,  c.  834,  p.  And  Skowcr  cited  a  case  between  fTortestey  and  fFatkms, 
287,  andnote     Trin.  30,  31  Car.  2,  m  this  Court,  where  it  was  held  to  be 

an  incestuous  marriage. 

I 

(a)  Thia  teems  to  be  a  mistake:  a     daughter,  would  be  witUn  the  same 
nan's   fisher's   sister,  or   his   dster's     degree^ 


ibid. 


sssBoam 
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(C.687.  )  '  Gage  r.  Acton. 

S.  a  Comyn,  67.   Garth.  511.  1  Salk.  825.   12  Mod.  288.  1  Ld.  Bay.  515.    Holt, 

309.  Lilly's  Entries,  213. 

Debt  for  rent    The  case  was,  the  plaintiff  brought  an  action  of  debt  against 
deed  ^"^xJ^i  ^^  defendant,  as  administrator  to  her  husband^  for  rent  be- 
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come  due  in  the  fife-time  of  the  intestate*    The  defendant  in  equal  degree 
pleaded  that  her  husband,  4)eforehi8  intennarriage  with  her,  T^^*  ^^ 
became  bound  to  herinabcmd  of  2000/.  conditioned  to  leave  wentw.Ez^iM, 
her  1000/.  at  the  time  of  his  decease,  in  case  she  survived  edit  176S.  -     '/ 
him,  and  averred,  that  she  had  not  assets  uUra  250/.  which  ^^^  *jg ' 
was  not  sufficient  to  satisfy  that  bond,  and  that  she  retained  ^  jes. '      ' 
towards  satisfying  that  debt ;  and  the  plaintiff  demurred ;  a  bond  by  the 
and  two  questions  were  in  the  case :  ^^'^'^J  ^  ^ 

1.  Whether  a  debt  for  rent  should  be  preferable  to  a  debt  rfate^^'^ndiSJ^I 
by  bond?  And  for  that  they  were  all  of  opinion,  that  they  ed  to'ieaye  her 
were  in  <BquaU  graduy  and  whether  the  lease  wi^s  by  writing  i<>oot  at  his 
or  parol,  it  was  an  one.   [3  Lev.  267].  ^^uL 

2.  Question  was,  whether  this  bond  was  not  released  by  extinguished  by 
the  marriage,  the  bond  being  given  before  marriage?  And  ™J'™*^*|/^j 
this  was  said  to  be  a  point  of  great  consequence;  and  Gould  J^JJJ|Jj^^[  *  * 
and  Turton  were  of  opinion,  uiat  the  bond  was  not  released  Hob.  2i6. ' 
by  the  marriage;  because  by  the  condition  the  money  is  not  Pm^  p-  515, 
to  be  paid  until  the  death  of  the  husband.  °*  ^^'' 

But  Holty  Ch.  Just.  ^  contra;  for  a  bond  is  debitum  in 
prcsMentiy  although  by  the  condition  it  be  solvend.  inftUuro; 
ne  admitted,  that  if  a  man  before  marriage  promise  a  *  woman  [  *513    J 
to  leave  her  100/.  at  his  death  in  case  she  survive  him,  this  See  also  Holt's 
is  not  released;  because  it  cannot  possibly  happen  during  ^[^15^     ^ ' 
the  coverture ;  and  this  is  like  a  condition  precedent,  so  that 
if  a  man  declares  upon  such  a  promise,  he  must  aver  that  the 
husband  is  dead,  and  that  she  survived  him,  &c. ;  but  it  is 
not  so  in  case  of  a  bond  with  a  condition ;  for  there  the  par- 
ty declares  upon  the  bond  only  without  taking  notice  of  the 
condition.  5  Co.  70.  Hoe^M  case. 

But  a  contingency  which  may  or  may  not  happen  during 
the  time  of  the  marriage  may  be  released  by  the  nusband,  as 
where  a  term  for  years  is  devised  to  A.  for  life,  and  after  his 
decease  to  the  wife  of  B.,  there  B.  the  husband  may  release,  3  Rep.  Cane. 21. 
because  the  contingency  may  happen  in  the  life-time  of  the 
husband. 

And  whare  the  husband  might  release,  if  a  promise  were 
made  by  a  stranger,  there  marriage  is  a  release,  if  the  pro- 
mise were  made  by  the  husband. 

Note. — ^If  the  obligee  make  die  obligor  executor,  the  debt  Pogt,  p.  520. 
is  extinguished;  but  if  the  executor  of  the  obligee  makes  the 
obligor  executor,  this  doth  not  extinguish,  because  in  auier 
droit,  and  would  be  to  the  prejudice  of  the  creditors ;  and  so 
if  an  executor  hatii  a  term  for  years,  that  id  not  extinguished 
by  taking  a  grant  of  the  reversion,  because  the  term  is  in 
outer  droit  (a).  [See  S.  C.  Post,^.  515.] 

(a)  S.  P.  diet,  per  Holt,  C.  J.  in  S.  C.      164.    But  see  G.  388,  tmie,  p.  280,  and  - 
I  Ld.  Ray.  520.  2  FonbL  Treat,  of  Bq.     the  note  ibid. 
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S.  a  BeUew  8f  NwmmU  caw,  1  Vent.  254.  2  Ler.  98.  T.  Itaym.  234.  3  Kxb.  278. 

UponooQ^ktion  Three  Frenchmen  being  convicted  of  clippings  when  they 
for  cfippingthe  came  to  give  judgment,  the  Court  said,  that  sometimes  judg- 
b^towB  Mid  "*®^*  "*  ^^^  ce^BB^  had  been,  that  they  should  be  hanged, 
hanged,  but  not  drawcd,  and  quartered ;  and  of  that  opinion  is  my  Lord  Coke, 
quartered.  Ace.  3  last.  17;  and  Sometimes,  that  they  should  be  hanged  aad 
[  ♦  514  ]  drawed,  and  of  that  *  opinion  was  the  Court  now.  [Cro,  Car. 
1  Hale  H.  P.  c.  383.]  Aiid  Ch.  Justice  Hale  delivered  his  reasons  to  be,  for  that 
215-321. 9  Hale  |jyg  ^^g  ^q  treason  at  the  common  law,  but  coining  was ;  but 
T*  To.  238.  *      ^^  party  for  it  was  only  to  be  drawed  and  hanged ;  and  then 

although  this  be  newly  made  treason  by  act  of  parliament,  yet 
being  of  the  same  nature  with  coining,  he  thought  it  reason- 
able that  the  judgmenf  should  be  the  same  as  in  that.  And 
of  that  opinion  were  the  whole  Court;  whereupon  judgment 
was  pronounced  by  Justice  Twisden,  being  the  senior  tfudge, 
that  they  should  be  hanged  and  drawed*  And  it  being 
some  doubt,  whether  or  no  the  judgment  in  high  treason 
ought  to  be  pronounced  by  the  senior  Judge,  or  the  Chief 
(1)  1  Vent.  254.  Justice(l),  after  Twisden  hsA  pronounced  it,  die  Chief  Jua- 
f  B^'  ^650   ■    ^^^  pronounced  it  again.  ' 

(  C.  689. )  Thody's  CA9E. 

A.  and  B.  engage  It  was  delivered  for  law  by  the  whole  Court,  that  if  two  per- 
c  *nd^^-^  A**  ^^^^  ^^*  ®^^^  engage  in  a  quarrel,  and  each  of  them  singles 
fighu  with  c.,*  out  his  adversary,  and  one  of  them  is  killed ;.  as  well  the  com- 
and  B.  with  D. ;  paniou  of  him  that  killed  the  other,  ad  he  himself,  is  guilty  of 
^\Su*^uiit^  "  the  manslaughter;  and  if  they  came  with  malice  prepensed, 
of  manJwghter  they  are  both  guilty  of  murder;  and  if  he  that  killed  him 
with  A.  came  with  malice  prepensed,  and  the  other  not,  the  one  is 

^?4^^3Stok^'  S?^^*y  of  murder,  and  the  other  of  manslaughter^  and  so 
Rep.97.       '   Thody  was  found  guilty  of  manslaughter,  though  hi^ bro- 
ther killed  BlunfieTd  of  Gray's  Inn  with  a  tobacco-pipe, 
wherewith  he  struck  him  in  the  eye. 

» 

(  €•  690. )  Stalye's  case.— JMIcA.  1678. 

What  woids     He  was  ihdictcd  for  high  treason  for  saying  these  words  in 
amount  to  high  french  i—Le  Roy  de  j^ngliterre  e$i  un  grand  hereHqm  ie 

treason.  Foster,    .,.  ,,         ^         ^^»         ,         ^'^^-f         ~-f 

200. 2Saik.63i.  P^^ grand buggerer  (rogue)  en  la mUton, etst  naseunvoile 

tuer  biyjeay  mom  ceur  icy  ma  maxnajta  miletuarfneft^Ame : 
and,  being  found  guilty,  had  judgment  to  be  executed  as  in 
case  of  high  treason. 
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Gage  r*  Acton.  (  C.  691.  ) 

&  C.  (miff,  p.  M& 

b  a  tarm  be  deviaed  to  A.  for  life^.zeniaiiider  to  B.  fer  Ufe;   A  contiogent 
the  husband  of  B.  may  release  this  possibility ;  and  if  A.  snr-  ^,^^1^ 
vives  the  husband,  so  that  this  doth  not  come  in  esse  until  maybyposabUi- 
after  the  death  of  the  husband,  yet  she  shall  be  barred;  but  ty^mtduringtbe 
the  reason  is,  because  that  is  a  possibility  which  might  have  ^'"^Tf!*^^^ 
happened  in  the  life-time  of  the  husband.    But  if  a  man  nro-  j^L>  i  La. 
misetli  a  woman,  or  covenants  with  her,  to  pay  her  lOOl.  in  Ray.  519, 
case  she  survives  her  husband,  there  ihe  husband  cannot  re->  ^"^>  p*  ^^^' 
lease, because  the  contingency  cannot  happenin  the1iusbend*8 
life-time;  and  ihat  is  llie  reason  of5mi^A  and iSlc^^mTtf  case. 
Hob.  316.  Yehr.  156, 193.  2  Cro  222,  254  (a). 

But  in  this  case  the  bond  itself  is  released;  and  for  these 
reasons, 

1.  The  husband  cannot  be  a  debtor  to  his  wife  duriiig  the 
marriage. 

2.  This  debt  cannot  be  sued  for,  because  the  wife  can 
bring  no  action  against  the  husband. 

3.  An  obhgor  may,  if  he  please,  pay  the  penalty  of  a  boncl  ous^n  may. 
before  the  money  is  due  by  the  condition,  and  if  he  doth,  the  ^^^  ^ 
bond  is  discharged;  so  that  if  this  debt  did  subsist  after  mar*  the  {Mnuotyte- 
riage,  the  husband  might  pay  the  money  to  the  wife,  and  dis-  fi>re  the  money 
charge  the  bond,  aild  then  the  money  was  his  own  again.  ^  ^l^ts^^.^ 
So  Juoli,  fortiier,  that  thebond  was  released ;  but  the  other  ^/,  c.'j.  ^vid, 
two  Judges  being  contrary,  judgment  was  given  for  the  de<  iFonbLEq.i53, 
fendant(i).  «^«dit. 


(a)  What  inteiefts  of  the  wife  ma; 
be  released  by  the  husband,  see  Bac. 
Ab.  Release,  (P).  3mith  ▼.  Wottonf  mtet 
p.  291.  lyattk  T.  BtmXf  la  Mod.  68. 
Miki  ▼.  Wmamtt  1  P.  Will.  855. 
Salkeld  v.  Vemm,  1  Eden,  64;  and 
see  DalbUxe  t.  XkUbUte,  16  Vesey,  122. 
WhiU  ▼.  SL  Batbe,  1  Ves.  &  B.  405. 

(P)  See  a  farther  report  ojf  the  aigu- 
ments  of  the  judges  in  Ld.  Raymond 
and  12  Modem  Rep.  Carthew  says, 
that  a  writ  of  error  was  brought  in  the 
Exchequer  Chamber,  but  the  plaintiiF  in 
error,  perceiving  the  court  inclined  to 
aflbro  the  judgment^  did  not  proceed; 
Carlh.  513.  And  see  the  obseryatloos 
of  Buller  and  Grose,  JJ.  in  Milboum  ▼. 
Ewari,  5  Term  Rep.  886-7.  Relief 
was  given  in  equity ;  see  Aet&»  v.  Pierce, 
2  Yenu  4jM.  Pieced.  Chan.  287 ;  and 


ia  MUbcwn  y.  BufOFtf  n^a,  a  aimilar 
bond  was  adjudged  good  at  kw  and  not 
released  by  intermarriage;  and  Lord 
Kenyon  *^  lamented  that  Lord  Holt 
had  recourse  to  audi  flimsy  and  tech^ 
nical  reasonings  to  enforce  a  case  80 
directly  against  law  and  conscience." 
And  see  Hdpee  v.  Foord,  cited  5  Term 
Rep.  386.  See  also  the  f<^wfaig  au- 
thorities: Zt^prof  T.  Hoblm,  2  Si£  58. 
Darcy  t.  Chute,  Chan.  Ca.  21.  Prid^ 
geim'e  case.  Ibid,  118.  Jrnn,  1  Vent. 
844.  Ckmnelw.  Buckle,  %V.ym.U2. 
Marriott  t.  Thompton,  Willes,  188. 
Harg.  &  Butl.  Co.  Lit  264,  b.  n.  2. 
}.  FonbL  Treat,  of  Eq.  101-2,  note  (n), 
Bac.  Ab.  Baron  &  Feme,  (E).  4  Vlner» 
161-4.  Heeding  J.  Daokh  Skbia.  409. 
&  a  Comb.  242. 
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S.  C.  Eattcourt  v.  Weeks,  1  Salk.  186.  1  Lutw.  799. 


(  C.  692. ) 

The  surviving  Two  coparceners  of  a  inanor^  where  by  the  custom  the  wo- 
^^^^oT^ho^*  man  had  her  free-bench,  viz.  her  widow's  estate.  The  hus- 
also  heir  to  the  band  being  a  copyholder  made  a  lease  without  licence,  and 
deceased,  can-  suffered  his  house  to  go  out  of  repair,  and  dies ;  and  then 
forfelSwe  fas  for  ^^^  ^^  *^®  copaTCcners  dies ;  the  wife  enters  after  the  de£^ 
waste  or  aliease  of  the  husband,  and  repairs  the  house;  the  surviving  copar-' 
without  licence)  ccner  and  the  heir  of  him  \her\  that  was  dead  enters  (a);  and 
SThLuer  in^  *  ^^^  question  was,  whether  the  entry  was  lawful? 
te  nstef's'iife-  1*  1^  ^^  agreed^  that  the  lease  and  the  want  of  repairing 
time.  PoweU,  J.  Were  both  forfeitures. 

"^^ve  ^"  •*■  *^^*  ^  ^^^  husband  forfeited,  the  wife  lost  her  free- 

wastTITa  for-  bench;  for,  as  if  he  surrendered,  it  defeated  his  wife  of  her 
fciture  of  a  free-bcnch ;  so  if  he  did  any  act  which  determined  his  estate^ 
^^^blnch  is  ^*  destroyed  her  free-bench.  And  JVeiy,  C.  J.  said,  this  case 
defejrted'by  a  ^^  referred  to  him,  viz.  a  copyholder  surrendered  his  estate 
forfeiture,  sur-  to  make  a  mortgage,  and  died  before  the  mortgagee  was  ad- 
render,  or  by  a  initted>  so  that  the  estate  remained  in  him  at  the  time  of  his 
iSmieli^by  the  decease;  and  by  the  custom  of  the  manor  the  widows  were 
husband.  intitled  to  their  firee-bench ;  and  after  the  death  of  the  copy- 

holder the  mortgagee  was  admitted.    He  advised  .with  the 
Judges  of  the  King's  Bench  upon  it,  and  determined.it,  that 
this  admittance  related  to  the  surrender;  that  although  the 
iModiRep.iso.  husband  died  seised,  yet  the  wife  should  not  have  her  £ree- 
Cro,  Car.  569^    bench ;  and  so  it  was  said  to  be  lately  resolved  in  the  iCimr's 
cm.c«r.a83.    Bench  (c).  ^  ^ 

And  so  if  a  copyholder  makes  a  lease  by  licence,  this  wiU 
defeat  the  wife,  of  her  free-bench  (d). 

But  the  great  question  here  was,  whether,  here  one  of  the 
parceners  dying  before  entry,  an  entry  can  afterwards  be 
made?  It  was  agreed,  that  sifi  heir  shall  not  enter  for  a  for- 
feiture committed  in  the  life  of  his  ancestor;  and  so  the  Court 
mclined  in  this  case,  notwithstanding  one  of  the  coparceners 
Latch,  227.       Were  living;  for  a  forfeiture  shall  not  be  divided,  and  she 
One  coparcener  cannot  enter  for  her  moiety.    The  Court  seemed  to  in- 
Sr'motety  on°a  ^^^i  ^^^  when  they  were  both  living,  unless  they  should 
forfeitu^  Semb.  both  agree,  that  neither  of  them  should  enter.  Cur*  oAnsare 

vult. 

Afterwards,  Term.  Pasch.  1700,  Treby^NevilBxudi  [Bfew- 
cow\  were  of  opinion,  that  one  of  the  coparceners  dying 
before  entry,  no  advantage  could  afterwards  be  taken  of 
this  forfeiture.    And  Treby  took  this  difference,  that  in  some 

(a)  The  survivor  was  hdr  to  the  de-  385.    See  2  Watk.  Copyholds,  by  Co- 
ceased  coparcener.     See  Salk.  &  Lutw.  ventry,  4th  edit.  p.  60-3. 
Rep.                                      '  (<Q  Aoc.  Cowper,  481,  in  the  case  of 
'    {h)  Co.  Lit  63  a.  and  Hargrave's  note,  SiiUtmryy.HuriL  Qfunre,  as  to  endow- 
ibid.                           ,•  ment  after  tfie  expiration  of  the  lease  t 

(e)  Probably  in  the  case  oiBent&n  v.  Gilb.  Ten.  321.    2  Watk.  'C€|>.  by  Co- 

Scoti,  1  Salk.  185.    Carth.  275.  3  Lev.  ventry,  p.  62»     . 
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K^ases  an  heir  might  take  advantage  of  ,a  fprfeiture;  but  that  ^ 

was  *  of  such  acts  as  were  as  well  extinguishments  of  the  co-  [  ♦  517    ] 
pyhold  estate^  as  forfeitures ;  as  where  a  copyholder  levied   where  the  act 
a  fine,  suffered  a  recovery,  or  made  a  feoffment  with  livery^  of  a  copyholder 
there  the  copyhold  estate  was  extinguished ;  because  the  co-  m^tof  hu^y- 
'pyholder  had  taken  upon  hjmself  to  convey  the  freehold,  hold,  the  heir 
which  was  inconsistent  with  a  copyhold  estate;  but  where  may  entfr  for  it: 
a  copyholder  makes  a  lease  for  years,  or  commits  waste,  these  ^JJ^j^  ibrf^ture 
are  forfeitures  at  the  election  of  the  lord ;  and  therefore  if  at  the  lord's 
he  takes  no  advantage  of  them  by  entry,  but  doth  any  act  ^®^°' 
afterwards  which  admits  him  to  be  a  copyholder,  the  for-  ^^  J^^  j^^l 
feiture  is  purged  {e)';  as  if  he  receives  the  rent,  or  accepts  a  ner,  3  Term 
surrender,  or  amerces  him  in  his  Court;  but  in  the  other  Rep- 1*2. 
case  no  act  of  the  lord  can  purge  the  forfeiture,  because  in 
case  of  a  fine,  recovery,  &c.  the  copyhold  is  utteriy  extin- 
guished. 

Therefore  if  the  lord,  to  whom  the  wrong  is  done,  doth 
not  make  his  election  to  make  it  a  forfeiture  by  entry,  his 
heir  shall  never  take  advantage  of  it. 

He  said  he  agreed  with  the  opinion  of  RoUe,  that  a  feoff- 
ment with  [without  livery,  or  a  bargain  and  sale  without  in- 
rolment,  are  no  forfeitures,  because  imperfect  conveyances, 
and  not  executed. 

Powell  insisted,  that  a  copyholder  was  but  a  tenant  at  will 
in  the  nature  of  his  estate ;  although  his  estate  be  so  strength- 
ened by  custom,  that  so  long  as  ne  observes  the  customs  of 
the  manor,  it  is  not  in  the  power  of  the  lord  to  defeat  or  de- 
termine it;  but  yet  the  copyholder  might  determine  it  when 
he  pleased. 

That  when  a  copyholder  took  upon  him  to  make  a  lease 
for  years,  his  estate  was  determined;  and  if  his  estate  was 
determined  the  heir  might  take  advantage  of  it  as  well  as  his 
ancestor.  But  the  other  three  Judges  being  of  another  opin- 
ion, judgment  was  given  for  the  defendant. 

(f)  Ab  to  what  is  a  dispensation  of  M.  S.  Roe  v,  HelUer,  3  Term  Reports, 
ihe  forfeiture,  see  Com.  Dig,  Copyhold,      162, 171. 
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Points  now  depending  in  the  King's  Bench  about     (  C.  693.  ) 

Settlement  of  the  Poor. 

A  MAN,  inhabiting  and  settled  in  a  parish,  hath  several  child- 
ren bom  there,  and  then  removes  into  another  parish,  and 
rents  a  tenement  of  above  lOL  per  annunif  and  then  faUs  in 
the  world,  his  children  then  being  above  seven  years  old ; 
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and  die  qtMHon  was,  wbich  parish  they  should  be  settled 
ill)  wfaedier  in  die  fint  paiish,  where  they  were  bom,  or  in 
the  hist  jiarish)  where  their  father  had  acquired  a  settlement? 
My  Lord  Chief  Justice  was  of  opinion,  that  they  should  be 
setded  in  die  first  parish.  But  JPawell  ^  contra;  so  it  was 
adjourned  to  the  next  term  (a). 

Another  question  was,  a  single  man  is  hired  f5r  a  year, 
and  about  a  month  before  his  year  is  up  marries,  and  serres 
up  his  year;  and  the  question  was,  whether  this  hiring  and 
service  shall  acquire  a  settlement  within  the  late  act  of  par- 
liament {b)t 
Whecfaerbizing     Another  question  was,  whether  a  curate,  that  is  hired  for 
^tamnJ^  *  *  y«ar>  •tall  thereby  acquire  a  settlement  as  a  hired  serrant ! 
^.^    The  jtLtkes  in  BudkQiaiii8hiredMetiiigmopiiiion.it  was 
mentt  2  Bait,'  v&Bstied  to  the  Chief  Justicc  for  his  opinion  in  nis  chamber. 

(«)  SeaibU^  S.  C.  Cmmur  Parith  t.  (b)  Stmb,  8.  C  PwrUkn  0f  Fmrring- 

MiUon  Parish,  2  Salk.  528.  8  IMtL  259.  don  and  WiUg  or  WilaOf  2  SiOk.  527-0. 
Forteac.  822.  6  Mod.  87. 

[    519    ]  •— 

f  C  l>Q4  ^  RooKE  r.  ROOKE. 

T.  R.  deviaea  Tho.  Rooke,  the  plaintifiT's  grandfather,  being  seised  of  the 

T^me^lmd  ^*"*^  ^  question,  by  his  will  devised  them  to  the  defendant 

then^deriaea^  Us  eUest  son  by  a  sccoud  Ycnter ;  and  having  devised  odier 

« that au thereat  parts  of  his  estate  to  several  others  df  his  children,  he  dien 

hSfii^Md^  deviseth, "  That  all  the  rest  and  residue  of  his  goods,  chat- 

tenementanot  ^^9  lands  and  tenements  not  particukrlv  and  exptessly  dis- 

ezpready  dia-  posed  of  by  his  said  will,  should  be  sold  by  executors  for 

poaed  of  ahonid  payment  of  his  debts  and  legacies,  and  the  overplus  to  be  di- 

beaoldbyhia      *^.jr    ,  .  «  .  fu    '     #> 

exeeutora,  Ac."  v^ded  amongst  his  younger  <mildren/ 
The  reyenion  of     And  the  only  question  was,  whether  the  lands  in  question 
td  toA?  ^^^  being  devised  to  the  eldest  son  by  the  second  venter,  which 
to  the  execQtraa!  <^Arried  an  estate  for  life  only,  the  reverdon  of  diem  should 

pass  to  the  executors  by  virtue  of  the  devise  '*of  all  the  rest 
and  residue  of  his  lands  and  tenements  not  particularly  and 
expressly  disposed?" 

It  was  agreed,  in  case  he  had  devised  all  the  rest  and  re- 
sidue of  hu(  estate,  that  the  reversion  would  have  passed 
without  question;  but  those  lands  being  devised  before, 
though  but  for  l^e'only,  the  question  was,  whether  they 
shouM  pass  by  virtue  of  these  words  t   * 

This  cause  being  heard  by  my  Zjord  Keeper ^  he  referred 
it  to  the  Judges  of  the  Common  Pleas  to  cert^  dieir  opin- 
ions ;  and  they,  having  heard  counsel  on  bodi  sides,  certified 
their  opinions  thus : 

Mm/  it  please  jfour  Lordehipy 

In  pursuance  of  your  Lordship's  order  we  have  heard 
counsel  on  both  sides  upon  tnis  case,  referred  to  us 
by  your  Lordship  for  our  opinions  therein ;  4nd  upon 


IN  BANCO  REGIS. 

considfiratioii  tibereof Weare  of  OD]ni<m,  that  the  re- 
version and  inheritance  of  die  lands  in  question  (which 
was  devised  to  the  defendant  for  life)  is  given  to  the 
executors.  j,j^  Trevor,    Jo.  Blencaw, 

Ed.  Neva,       -R.  2>a<y. 

The  authorities  cited  in  this  case  by  me,  of  counsel  with  the 
defendant,  -were  WAeekr  and  fFalnore^  Allen,  28.  18  Car.  1. 
Cooke  V.  Gerrardy  1  Lev.  212.  fFUlows  v.  lydcott,  9  Vent. 
285.  1  W.&M.<a). 


5^9 


(a)  Cheattr y.ChetUrt  3P.WiU.55<6. 
Prteman  'r,  Duke  of  Chandot,  Cowp. 
36S.  Aatynir.Alihfn»tlHd.W%.  Roe 
Y.Avis,  4  Tenn  Rep.  6Q5.  ChodHghi 
▼.  Marquu  &fDowiuhire,  ^Bos.  &  FulL 


600.  Doe  V.  Weathetby,  U  East,  323. 
GoodHtle  y.  Meredith^  2  Maul.  &  Sd. 
6.  Doev.BrasHerf  5  Barn.  &  Aid.  64. 
8]id6  Cruise  Dig.  p.  244*251,  Sd edit 


DE  TERM.  S.  HIL:  17M. 

IN  BANCO  REGIS. 


[      620      ] 


Wanopord  v.  Wangford.  (  C.  696. ) 

S.  a  1  Salk.  299.  8  Salic.  162.  11  Mod.  38.  Hdt,  311.  Feb.  5,  1704. 

The  obligee  made  the  obligor  executor^  who  administered  the   Where  an  ob- 
personal  estate^  but  never  proved  the  will,  but  died,  and  ^^RV™^"  **** 
made  the  defendant  his  executor  {b).    The  plaintiff  took  ad-  ^t^^^bo  ^^ 
ministration  cum  tesiamento  annexo  of  the  obligee,  and  sued  ministen  but 
the  bond  acrainst  the  defendant;  and  this  matter  appearincr  ^^'  proves, 
by  the  special  pleading  upon  a  demurrer,  the  case  was  argued  extinguished; 
several  times,  and  this  day  judgment  given  by  all  the  four  unless  there  be 
Judires,  who  delivered  their  opinions  seriatim.  *  ^^^f^  °^  "*- 

The  main  point  was,  whether  the  obligee,  by  making  the  ^^^^  of  cre^- 
obligor  executor,  had  released  or  extinguished  the  debt :  and  cors  (a). 
they  all  agreed,  that  it  had  to  all  intents  and  purposes,  un-  Probate  u  not 
less  there  were  a  defect  of  assets  for  payment  of  debts ;  and  ^i^J^i^ietc 
If  there  were,  they  agreed  that  the  debt  should  subsist  for  executor,  except 
the  benefit  of  creditors,  rather  than  they  should  be  defiraud-  ^^»«  ^^  "'^ 


(a)  The  deltt  ia  released,  thou^  the 
executor  never  administers,  if  he  do  not 
absolutely  refuse ;  Went  Executors,  p. 
81-2,.  ed.  1768.  1  Salk.  800-2.  2  Bhek. 
Comm.  512.  '  That  the  debtis  assets  for 
the  payment,  not  only  of  creditors,  but 
also  of  legatees,  if  such  an  intention 
can  be  infinred  fipom  tlie  will,  see  Find 
▼.  jyfwicsy,  TeW.  160.  Sekom  ▼.  Brawn, 
4  Bro.  P.  C.  170.  S.  C.  Ca.  temp.  Talbot, 
240.  Bac  Ab.  Executors,  (A)«  10 ;  and 
see  Wentw.  Ex.  p.  81.  That  equity 
viU  even  consider  the  executor  to  be  a 
trustee  for  the  next  of  kin  to  the  amount 
of  the  debt,  see  Cotey  ▼.  Ooodinge,  6 
Bro.  Ch.  Bcp.  no.    When  the  debtor 


is  made  executor,  it  haa  been  said  to  be 
in  the  nature  of  a  specific  bequest  or 
legacy  of  the  debt  to  him ;  Per  Powell, 
J.  in  the  above  case,  1  Salk.  SOS;  and 
see  Butler's  note  to  Co.  lit  264,  b.  ii. 
L  But  Lord  Holt  diifered  in  this  re- 
spect from  Powell,  and  attributed  the 
extinction  of  the  debt  to  a  different  prin- 
dpie;  see  1  Sattu  806.  11  Mod.  41. 
See  further  Com.  Dig.  AdministratioQ, 
B.  5.  Bac.  Ab.  Executors,  (A).  10.  Went- 
worth,  ubi  eupra.  Woodward  v.  Darcy, 
Plewd.  186.  Ga^  v.  AcUm,  ante,  p.  5 1 S. 
{b)  The  defendant  was  sued  as  son 
ana  heir  of  the  obligor,  according  to 
the  other  reports. 
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make  W<^  ed.  And  although  the  executor  had  not  proved  the  will, 
Th^  tor  of  y®*  ^®  ^^  ^  complete  executor  to  all  intents,  except  bring- 
an  executor  is  i^g  of  actions ;  and  he  might  bring  actions  also,  so  as  he  got 
not  executor  to  the  probate  time  enough  to  produce  when  he  declared. 
thefirsttestator,  g^|.  jj^  having  not  proved  the  will,  his  executor  was  not 
exerator  haye  cxccutor  to  the  first  testator,  as  he  would  have  been  in  case 
r  *  521  1  the  will  had  been  proved;  S  Cro*  614.  But  unless  the  *will 
proved  (d).  be  proved  by  the  executor,  the  Spiritual  Court  takes  no  no- 
tice of  his  executor,  but  grants  administration  cum  testamento 
Executor  of  an  onnexo  to  the  next  of  kin  to  the  first  testator  {e).  And  it 
executor  may  ^as  Said  by  the  Chief  Justice,  that  in  case  the  executor  doth 
tortator*^d"  prove  the  will,  yet  his  executor  may  have  his  election,  whe- 
renounce  as  to  ther  he  will  be  executor  to  the  first  testator;  for  he  may  re- 
HiefirH  testator,  nounce  that,  t^ough  he  proves  the  will  of  his  testator,  ao 
PerHM,  C.J.    cording  to  2  Cro.  614.  JucFpro  def. 

Sed  semble  q*  iste  livre  ne  warrant  cest  pointy  q*  in  le  case 
in  Cro.  le  volunt  nefuit  prove  per  le  executor. 

(c)  Abraham  v.  Conyngham,  ante,  p.  it,  no  fiirther  probate  of  it  u  neoettary. 
446.  Duneombe  v.  Walter,  pott,  p.  539.         (e)  Powell,  J.  said,  that  the  qpiritual 
2  Fonb.  Treat,  of  Eq.  B.  4,  P.  2,  c  1,  courts  haye  sometimes  granted  adminis- 
§2.  trations  de  bonis  non  adminutratU  by 

(d)  For  the  second  executor  (not  be-  the  executor,  where  the  effects  of  the 
ing  named  ia  the  will)  canuot  prove  it :  testator  hare  been  administered  by  hira 
but  if  the  original  executor  have  proved     without  probate.  1  Salk.  804. 
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INDICTMENTS.— PRESENTMENTS. 
(  C,  696. )     The  Case  op  the  Parish  op  St.  Andrew's,  Holborn. 

S,  C.  1  Vent  256.  1  Mod.  112.  3  Keb.  301.  3  Salk.  183. 

Apaiishindict^  It  was  said  in  this  case  by  Hale,  that  the  parish  of  common 
^  ^  *? hi  h-  ^S^^  ought  to  repair  their  highways ;  and  if  they  be  indicted, 
ways  <»nnol "  ^^^  plei5  not  giulty,  they  cannot  give  in  evidence,  that  ano- 
under  a  plea  of  ther  parish  or  person,  or  part  of  that  parish,  ought  to  rep^r 
^  gniiti^  shew  j^^  ^^j.  ^^y  thing  else,  but  that  it  is  in  repair ;  for  the  not  guil- 

paA^pc^,    ty  ffoes  only  to  that. 

or  precinct  is  And  if  another  ought  to  repair,  it  should  be  pleaded  spe- 

[      522    J      *  But  if  a  particular  precinct  of  a  parish,  or  a  particular 
^MtioSar  tL  *  P®^^"*  ^  indicted  for  repair  of  a  highway,  it  must  be  said 

Ginct  or  person 

(a)  See  jR.  v.  City  cf  Norwich,  1  Stra.  262.   R.  v.  St.  George,  Hamwer  Sfttaret 

177,  183-4.    R.  V.  Sheffield,  2  Term  3  Campb.  222.  JR.  t.  St.  Giles,  5  MaoL 

Rep.  111.   R.  ▼.  Bucks,  12  East,  192.  &  Selw.  260,  and  the  notes  to  A.  ▼. 

R^  T.  Northan^pton,   2  Maul.  &  Selw.  SUmghton,  2  Saund.  159.6.  &c. 
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in  the  indictment  how  they  came  to  be  chargeahle,  viz.  ei-  for  non-repair 
ther  by  prescription  or  ratume  tenures.  [Style,  163, 364, 109,  ^iJ^^*^*  "*' 

^^•\  \ph  scription  or 

iP)  R.  T.  B^kton,  5  Burr.  2700.     R,  t.  Kingtmoofy  2  Bam.  &Orettw.  190.  tenure. 
&  ▼.  Sktffield^  cited  in  the  last  note.     SUC,  Z  Dow.  &  Ry.  308. 

♦^-  (  C.  697.  ) 

A  JUDGMENT  in  a  forcible  entry  was  reversed,  because  it  was    An  indictment 
alleged,  that  tibe  party  entered  into  the  house  existeri  liberum  ^^  *  fowiWc 
tenLektum  J.  SrLi  doth  not  say  tunc  exuten'i  and  with-  ^oIm 
out  the  addition  of  ^tmc  it  relates  to  the  time  of  the  indict*  say  "thenhemg 
ment,  and  not  to  the  tune  of  the  entry.  2  Cro.  214.  2  Rol.  *J*  freehold  of " 
Rep.  246  (a).  *^ 

(a)  R,  ▼.  Moor,  anU,  p.  444.  12.  ▼•     Show.  272.    £.  t.  Wardf  2  Ld.  Ray. 
Af^MM^,  1  Vent  23.   A  ▼.  ibyM,  1      1467-8.  1  Hawk.  c.  64,  s.  88. 

(a697b.) 

An  indictment  was  moved  to  be  quashed,  because  he  says    Naming  jurors 
it  was  permratcreSf  and  doth  not  name  them  nor  tell  the  m«nindictment 
numb^  of  them ;  and  doth  not  say  that  they  were  liberi  et  le- 
gales  homines;  and  yet  held  good  enough. 

Not  naming  of  the  jurors  is  a  g6od  exception  (a). 

<a>  2  Hale  H.  P.  C.  167.  2  Hawk.      1  Saund.  248,  note  (1).  B.  ▼.  AtHrjom, 
c  25,  i.  16,  17,  126.   Faulkner's  case,     4  East,  175,  n.  (i). 


Sir  Robert  Viner's  case.  r  Q^  993^  \ 

S,  C,  anU,  p.  389,  401. 

It  was  held  by  Hale  in  the  case  of  Sir  Moberi  Finer,  con-   An  indictment 
ceming  the  marriage  of  his  daughter  to  Emerton,  that  an  in-  ^^  ^^  *  ^^ 
dictment  would  he  against  a  man  for  a  &lse  return  upon  a  ^^^  ^  ' 
kabeoB  corpus. 


Stmh.  SLCJLy.  Parker,  2  Lev.  140.  3  Keh.  480.  (C.  698  b.) 

An  inquisition  of  a  felo  de  se  for  drowning  himself  was   inquisition 

quashed^  because  there  was  emersit  instead  of  immersii.  quashed  for  say 

^  lng*'eeemertit,' 


King  v.  Philfott.  (  C.  699.  ) 

A  C.  3  Keh.  623,  641. 

A  MAN  was  indicted  in  Ireland  for  speaking  scandalous  words   Whether  error 
of  the  mayor,  and  was  found  guQty  and  fined;  and  being  ^^^^^J^*'**'* 
taken  in  execution,  he  brought  a  writ  of  error.    And  the  wordT^n  be' 
question  was,  whether  he  should  be  adipittedto  assign  his  er-  assigned  by 
ror  b^  attorney,  or  must  be  forced  to  come  in  person  ?  And  V^^lL 
after  a  bng  debate,  the  king*s  attorney  offering  to  assent  sty]^^  207.' 

II 


^22  DE  TERM.  CL  TRIN.  1675. 

diat  he  should  asaign  hb  errors  by  attorney^  a  specialimfe 
was  drawn  to  that  purpose  (a). 

(a)    As  to  appearing  by  attorney  in  Com.  Dig.  Attorney,  B.  4,  5,  6.    Bac 

crimiMil  caaes,  see  Bodoh^s  case,  1  Lev.  Abb  aame  title,  (B).  8  Black.  Conun.  25. 

146.  2  Hale  H.  P.  C.  216.   jR.  t.  Ta^  Aa  to  t&(fmng  outlawries  by  attoney^ 

ner,  2  Ld.  Ray.  1284.   R.  ▼.   Wilkes,  see  4  &  5  WUL  &  Iklary,  ch.  18. 
4  Burr.  2540-1.    Viner,  Attorney,  P. 

(C.699b.)  -^^ — 

,  Indictment  at  INDICTMENT  quashed,  because  it  is  stdd  '*  at  the  sesnons,'*' 
Mssionsquadied  g^Q^^  ^^^  ^^^  „ot  sav  "for  the  cotinty."  Cro.  Elis.  40a? 

£XZ.T  S^l«'  ^'  [2Hale,  166]. 

[    523     ]  ^ 

(C.700.) 

Indictment  bad  Indictment  for  stopping  a  way,  and  doth  not  say  when; 
tat  omitting       and  therefore  it  was  quashed ;  ror  it  might  be  before  the  act 
H^ne^cimtra   of  oblivion.  Cro.  EUz.  752. 
B^ft  Ry.  c.       Contra  paoem  otmttfmt  Indktment  vieiom. 
c.  17«.  3  B.  &       Party  subject  td  an  indictment /wr  stat.  AtUe,  Case  509. 

»  > 

(C.701.)  Lock's  CASE. 

Indictment  for  INDICTMENT  of  forcible  entry  quashedfor  Want  ofJU/ofmybrli. 
SShe'd  Want  ^tyle,  135.  Enter  le  Boy  et  Lock,  ex  mea  motione.  Term. 
cfmanufim.     Pasch.  1676.  Vide  Cro.  Eliz.  461  (a). 

(a)  Baude't  case,  Cro.  Jac..41.  Je.Y.     SBmr.  1698.  jR.  ▼.  BoAre,  Itnd.  1731. 
BaOmntt  Sayer  Rep,  225.   iL  y,  Storr,     jR.  y,  WikoHf  8  Term  Rep.  857. 


sess 
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IN  BANCO  REGIS. 

(  C.  702. )  

neformisun-  Vi  et  armis  not  necessary  in  an  indictment  for  cheating  with 
neoessaiy  fai  in.  fijge  dice.^ P<?r  Twisdm  (a). 

dictmentsfor  ^  ' 

^^9^^^  (a)   Ace.  Spencer  4-  Amy  ▼.  Husen^  sary,  since  stat  37  Hen.  8,  ch.  8 1    See 

1  Keb.  652.  22.  ▼.  Burks,  7  Term  Rep.  R.  ▼.  Burridge,  8  P.  WilL  498.  2  Havrk. 

4.    2  Hawk,  c  25,  s.  90.    Qsusre,  wbe*  c.  25,  s.  90-1. 
ther  those  words  are  in  any  case  neces- 

(C.702D.)  ^«»ft.AC.-B.v.JBroi«i,  8Keb.651.  lVent2M. 

No  indictment  An  indictment  doth  not  lie  for  perjury  by  wager  of  law,  nor 
w' ^r^^ruw^or  ^^  swtoring  a  foreign  plea;  and  an  indictment  was  quaished 

I^nga"^     forit(a> 

^BM$a  pica.  ^^^  jY^^  ,^^^^  ^f  j^^^Y^  ^^^  ^^     indicUble.     Bat  see  8  last.   IBS.   5 

pejiuy  in  an  aniwer  in  Chancery  it  not     Mod*  S48»  that  such  pejwy  i»  an  «^ 
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tact  tr  ooninQii  lew:  and  In  Mttkf^M  Pefhapt  thete  cues  may,  therofltfe,  be 
aae»  Noy,  128,  (recognized  in  Com.  reoondled  by  supposing  that  the  Ian- 
Dig.  Justices  of  Peace,  B.  102,)  per}ury  guage  of  the  court  in  the  above  case  of 
kk  a  man's  Own  cause,  as  wager  qf  law,  JL  ▼.  Brown  has  reference  only  to  an 
^tc  was  held  indictable  at  common  law,  indictment  fixinded  upon  the  statute, 
though  not  by  die  sUt  5  Elis.  c  9.  r       roj^      1 

^  (  C.  703.  ) 

PaESBKTMBNT  Ud  a  OOUTt^leet  for  Ufling  false   weights  was    Prasentmentin 

quashed^  because  it  did  not  say  ^  that  they  were  used  in  trade.  *]?®hto'murt 
^  2.  It  doth  not  set  forth  that  they  were  used  within  the  ju-  shew  they  were 

risdiction  of  the  court.  used  in  trade 

^  and  within  the 

"■"■"'^^^■■— ~  jurisdiction. 

King  v.  Johnson.  (  C.  704.  ) 

Indictment  for  a  forcible  entry  into  a  house  that  he  was  pos-  indictment  for 
sessed  of  ofd  temwno  adhuc  venturo,  and  doth  not  say  pro  ?  ^^}^  ®"*^ 

A         •  i»i»^  i^^V  \      J.  •?•    into  A.'8  house, 

terrmno  annortitn,  which  it  ought  to  be^  or  else  to  say,  in  /t-  whereof  he  was 
bero  tenemenio;  for  else  his  term  may  be  but  for  a  day  or  possessed  **pro 
«a  hour:  it  was  quashed.  8  RoU.  80  (a).  ^!JI^'?^ 

(o)  AP.iyent.306,  andssmft.  S,  C 


Indictment  agftinst  a  constable  for  not  executing  warrants 
quashed,  because  it  was  not  averred,  that  the  party  was 
constable  at  the  time  of  the  warrants  delivered. 


(C.704b.) 


King  9.  Ledger.  (  C.  705.  ) 

Judome'nt  in  an  indictment  reversed,  because  it  was  Idea 
consideraium  est  quad  commUtatur  ad  gaolam,  whereas  it 
ought  to  be  Ideo  forisfaciats  for  this  is  an  award  of  execu- 
tion: the  indictment  was  for  using  a  trade  not  being  an  ap- 
prentice. 

Browne's  case.  (  C.  706.  ) 

S,  C.  ante,  p.  456. 

In  an  indictment  or  information  for  a  libel  it  is  not  necessary 
to  set  it  forth  tit  luBcverba. 
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IN  BANCO  REGIS. 

(  C.  707. ) 


It  was  moved  by  Mr.  Williams  to  quash  an  indictment  for   Acourt-baron 
erecting. a  cottage  taken  in  a  court-leet,  because  in  the  re-  f°f^^'  "jf^  ^ 
turn  the  style  of  Ae  court  was  Curia  visus  Fra.  Plegiicum  ^^^^^' 
Curia  Baratif  '&c.  (a).    And  he  ol^ted,  that  the  court-  done  therein 

(«)  See  Com.  Dig.  Copyhold,  R.  8. 
Il2 


^^  DB  TBRM.  8.  TRIN.  1681. 

ihaiibe  refenred  baron  hadnothin^  to  do  with  this  matten  Andit  was  anawer- 
^^  P"^'  ed  by  Ch.  Just.  Pemberton,  that  many  of  these  courts  are  so 
Ante,  p.  473.     held  together,  and  it  shaU  be  taken  respectively^  vis.  what 

is  done  relating  to  a  court-baron  shall  be  intended  to  be  done 
in  it  as  a  court-baron ;  and  so  for  what  relates  to  it  as  a  cour^ 
leet  (6). 

(b)  Watk.  CKlb.  Ten.  4S2-3.    Note     aions  or  courts  which  have  jaiiadictioD 
Inxriu.  and  Izxxix.  R,  t.  Evtrard,  1      over  fhe  same  matter,  and  thdr  man- 


Ld.  Ray.  638.  A  C  1  Salk.  195.  Sed  ner  of  proceeding  \$  different,  it  ousbt 
vide  cont.  R,  t.  Ayert,  2  Keb.  139.  to  appear  by  wluch  of  them  the  indict- 
Bat  where  there  are  sereral  oommia-     ment  is  taken.  R,  v.  Everard,  $9pnu 


B 


OUTLAWRIES  REVERSED. 

(  C.  708. )  

Bad  retom  to  ExiOENT  against  two,  and  the  sheriflT  returned^  quod  nam 
an  exigent  compoTuerunty  and  doth  not  say  nee  aliguis  eorum;  and  re- 
■«^*  ^"^      versed  Mich.  Term.  1675 ;  and  so  it  was  held  in  Trin.  Term. 

1676.   Fide 2Rol. 802.  2R6l.ILef.4O0. 

(  C.709.  )  The  King  v.  Mason,— 3ftc*.  1680. 

Return  to  ax-  The  Outlawry  reversed,  because  in  the  return  of  the  exigent, 
ASfcihT^'^*''  the  sheriff  returned -EWJfi/lfci  ad  comtatum  meum  tent  pro 
wu  hdd^ta  comttiU'  priedkfapiidPoynswick^Bnd  it  doth  not  appear  mat 
phu:e  in  the       Poynswick  is  inthccounty ;  and  for  that  cause  it  was  reversed. 

county. 
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ARBITRAMENTS. 

I 

(C.  710.  )  HiNTON  r.  Braine. 

S.  C  HkOon  T.  CroM,  3  Keb.  675. 

Wheaad^^d-  Debt  upon  a  bond  to  perform  an  award;  upon  Nulbtm  ar^ 
*"^  ^JTit  ^  W^«m  pleaded,  and  the  condition  being,  that  if  the  two  ar- 
Mt^ped  firnn  .  bitrators  did  not  make  an  award  on  or  before  the  tenth  day 
taidng  any  ex-  of  November,  then  if  the  umpire  did  make  it  on  or  before  the 
Ta^^'^'J^'^    17th  day  of  November. 

awudmade(a).      The  plaintiff  replies,  and  shews  that  the  arbitralors  made 
Payment  brfore  no  award  On  the  17th  disy  of  November,  but  the  umpire  did 

the  day  la  pay* 

ment  <a  the  day     ^^)  ^^  ^$^ond  ▼.  NkMle,  ante,  p.  266,  and  note  ibUL  ISaund.  101,  n.  (1). 

appointed.  '^^  *^'  ^^^  n.  (0- 


IN  JIANCO  BB0IS.  596 

Jiwaid,  that  the  defendant  ehould  pay  10/.  at  or  before  such 
a  day;  and  he  avers,  that  he  did  not  pay  him  upon  the  day. 

Two  objections  were  made:  I.  It  doth  not  appear,  that 
-the  umpire  had  any  power ;  for  althouiKh  they  made  no  award 
4he  17m  day,  yet  they  might  the  tenth  day,  or  before.  But 
to  that  the  Court  answered,  that  if  it  were  made  before,  then 
it  was  made  upon  the  17th  day;  but  here  the  defendant  hav* 
ih^  said,  they  made  none  in  his  bar,  shall  not  now  come  and 
suppose  that  thev  made  any» 

2.  He  avers,  that  the  defendant  did  not  pay  him  at  the 
day,  but  it  may  be  he  might  before  the  day.  Per  Cfiriam, 
payment  before  the  day  is  payment  at  the  day ;  and  so  it  is  al- 
ways ruled  in  evidence  upon  SolvU  ad  dUm  (i).  Jtid'  pro 
guer^. 

(b)  See  the  cases  coUected  in  19  VI-  Bull  N.  P.  162.     Dyke  ▼.  Sweeting, 

ner,  241-2.  Merril  v.  Jostetyn,  10  Mod.  WiUes,   585.    Fletcher  ▼.  BenkingUmt 

147.    Jemegtm  t.  Hwrritem^  I  Stran.  2  Buir.  944^ 
317.    Trym  ▼.  Carter^  2  Stran.  994. 


D£  TERM.  S.  TRIN.  1680.  [   627    ] 

IN  COMMUm  BANCO. 


TwnfNiNG  V.  Stephens^  (  C.  711.  ) 

Replevin.    The  defendant  justifies  damage  feasant;  the  Tender  after 
plaintiffreplies,  that  after  the  impounding  he  tenderedamends,  impounding  ii 
viz.  &.  and  the  defendant  demura,  and  Judgment  was  given  Tender*  of 
without  argument  for  the  defendant;  for  tender  after  im-  amends  before 
pounding  is  too  late;  and  this  is  not  within  the  statute  of  21  ^^'^,  ^ 
Jac.  of  tender  before  action  brought,  for  that  is  in  actions  mievin.^ 
mare  clatisum  /regit,  and  not  in  replevin.   Vide  5  Co.  Pil' 
kingtm'e  csiae.  1  Roll.  351.  Het.  16, 165(a). 

(a)  Fid,  Affre  ▼.  ButhUm,  ante,  p.  839. 

BlACKMORE  V.  CUMBERFORD.  (  C.  712.  ) 

The  parsonage  of  S. in  the  tune  of  H.  8,  was  appro-   When  a  par- 

priated  to  the  Bishop  of  Chester :   In  5  Ed.  6,  (living  the  in-  wnageU  appro- 
cumbentofthe  parsonage)  the  bishop,  reciting  the  appro- ^|]^^  |^^^ 
priation  and  the  life  of  we  incumbent,  makes  a  lease  of  the  the  incumbent, 
parsonaffe  for  99  years,  which  lease  was  confirmed  by  the  j\i«*^  ^Z^ 
dean  and  chapter ;  the  lessee  assigns  his  term ;  the  incumbent  ^^n^bent'f 
di^th  in  the  life  of  the  bishop ;  the  assignee  of  the  lessee  en-  death,  ii  void, 
tered,  and  pidd  his  rent  to  the  bishop  for  some  years,  and  ^f^^-  *  leaMby 
then  the  bishop  grants,  releases,  and  confirms  to  the  assiff-  ^^'**""  **°* 
nee  habendum  ab  expiratiene  termini  pr€edicti  for  a  ^  month,  [    *  528    J 
with  a  remainder  to  him  and  his  heir^,  which  was  confirmed  °<>^  opmte  by 
by  the  dean  and  chapter.  UaiiS. bj" 

In  this  case  seversu  points  were  moved :  recital  that  the 


S^  D£  TERM.  S.  TRIM.  1680. 

^hia  no  1.  Whether  theieaae  made  by  the  Vidiop,  6  Ed.  6^  ns  « 
ifthe'jnryfind  goodlease^  or  not?  And  that  was  resolyedtobea^oidlease, 
a  deed  with  a  because  although  the  appropriationyas  well  made  in  the  life  of 
Kdtai,  thu  u  no  the  incumbent,  yet  so  long  as  the  incumbent  lived,  the  fee- 
n^tt^fr^dted.  s^ple  of  the  parson^^ 
If  a  disseisee      his  ufe-tune  was  Yoid.  Dy.  244(a). 

rcccivei  rentof  2.  Whether  admitting  this  lease  was  void  in  respect  of  its 
disse^S  operation  by  way  of  interest;  yet  if  it  should  not  work  bjr 
purged:  Smb.  Way  of  estoppel,  the  bishop  that  made  it  hving  till  the  deata 
per  Norths  c.  J.  of  the  incilmbent,  and  being  made  by  indenture?  Audit 

was  urged  strongly,  that  it  should  not  work  by  way  of  estop- 
pel, by  reason  that  it  appeared  by  the  recital  in  it  (tibat  the 
incumbent  was  living)  mat  it  was  void;  for  the  nature  of  an 
estoppel  is  by  concluding  the  party  that  grants  to  say  he  had 
no  estate  in  him  at  the  time  of  the  grant;  and  when  it  a^ 
pears  in  the  lease  that  he  had  no  estate,  that  presumption  is 
taken  away ;  but  it  was  admitted,  if  that  recital  had  not  been 
init,it  might  have  worked  by  way  of  estoppel*  1  Co.  155. 

But  Sent,  Maynatd  said,  that  it  would  be  a  hard  con- 
struction, py  reason  tibe  truth  iili  recited  in  the  deed, 
that  it  should  not  be  so  effectual  as  though  the  truth  had 
not  appeared,  or  as  though  a  falsehood  had  been  recited. 
But  to  that  point  the  Court  seemed  to  incline,  that  it  was  no 
estoppel  (i). 
4  Co.  53.  If  jt  were  an  estoppel,  the  bishop  surviving  the  parson, 

they  agreed  that  it  would  be  turned  into  an  interest,  and 
would  pass  to  the  assignee. 

8.  Qu*  What  estate  the  party  had  when  he  entered  by  vip* 
tue  of  this  lease? 

Maynardpro  querns   He  is  tenant  at  sufferance,  and  die 
confirmation  or  release  operates  nothing  to  enlarge  his  es- 
tate. 
Cro.  Car.  888.        Croke  pro  defz  He  is  either  tenant  at  will,  as  a  feoffise 
'^  ^  *         that  enters  without  Uvery,  and  then  the  release  or  confirma- 
tion will  operate  by  way  of  enlargement  of  his  estate  by  rea^ 
son  of  the  privity : 
1  RoU.  861.  Qj.  ^|gg  ^g  ig  ^  disgeisor,  and  then  it  will  operate  by  ex- 

tinguishment of  right,  and  he  cannot  be  tenant  at  sufferance, 
F  •  /coo  1  ^^^  *^**  ^*  where  a  man  enters  by  a  good  title,  and  holds  over ; 
t  ^^^  J  and  Lit.  sect.  461,  where  he  saith,  if  a  man  *  occupy  lands  <^ 
his  own  head,  he  seems  to  be  tenant  at  sufiSsrance,  but  he 
doth  not  say  where  he  enters  of  his  own  head,  as  my  Loid 
Coke  observes,  1  Inst.  S71  a.  for  then  he  would  be  a  dissei- 
sor. 

And  though  MiUffiard  insisted,  that  this  shall  not  be  a  dis- 
seisin against  the  unll  of  the  bishop,  and  that  he  had  an  elec- 
1  Roll  661.       tion  either  to  take  the  party  for  a  disseisor,  or  not : 

(a)  See  Watson's  Clei^.  Law,  c.  41.  (6)  Ace  Co.  Lit.  I5S  b.    Gosk  D%. 

m  initio.    Grendom  ▼.  Bidtop  ^Liaeoin,      Estoppel,  E.  S. 
Plowd.  499  b.  Viner,  Appropriatioa,  D. 
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^  ^ut  tbat  was  denied  per  J^orth,  for  it  is  not  at  the  elec-  ^  ^^'f*  ^^ 
tion  of  the  party,  whether  it  shall  be  a  disseisin  or  not;  i^otadisseishi 
but  if  tenant  at  will  makes  a  lea^e,  there  the  party  hath  elec-  at  election  only. 
tioa  to  take  either  the  lessor  or  the  lessee  for  the  disseisor;  if  tenant  at  win 
Cro.  Car.  304;  but  it  is  a  disseisin  (c).  2f^Z; 

It  was  insisted  farther  by  Maynard,  be  this  a  release  or  elect  to  take 
confirmation,  or  whatever  it  is,  the  Habendumis  post  termU  «»ther  lessor  or 
num  pmsdict.  Jinitum;  so  it  cannot  enure  presently  to  en-  Jj^^Jr!    ^ 
large  the  estate,  for  the  reversion  doth  not  pass  presently,  9  Viner*i07. 
but  it  is  a  grant  only  in  remainder.  l  ^^^-  8^3. 

But  to  that  it  was  answered,  that  if  the  lease  recited  were  A  conveyance 
a  void  lease,  then  the  other  takes  effect  presently.  Cro.  Car.  "^^""^  "  ^"^^ 

S99. 1  Rou.  840.  .  5ke"r:^g 

Another  <}uestion  was,  whedker  th6  finding  a  deed  in  lease,  takes 
which  there  is  a  recital,  be  a  finding  of  the  matter  recited  ?  ^J^  presently, 
And  it  was  urged^  that  it  was ;  as  in  case  a  jury  finds  a  deed  ^  J^*'  ^^^  " 
of  bargain  and  sale,  wherein  money  is  mentioned  to  be  paid, 
the  money  is  found  to  be  paid. 

But  the  Court  denied,  that  a  iiiatter ,  recited  in  a  deed  found, 
is  found  so ;  for  then  if  there  be  a  false  recital  in  a  deed,  the 
jur^  will  find  a  &lsity;  and  yet  they  find  nothing  but  truth, 
which  would  be  absurd  ((;{) ;  and  that  instance,  of  a  bargain  A  deed  of  bar- 
and  sale  is  nothing;  for  there,  though  the  money  be  never  ?**"^^J^' 
paid,  yet  it  is  a  good  consideration  if  it  be  mentioned  in  the  ^  mentioned^ 

deed.  have  been 'paid. 

Another  question  was,  if  it  were  a  disseisin  at  first,  yet  !*  |®^'  though 
whether,  when  the  bishop  receives  the  rent,  that  does  not  l!^p^d.TLeonI 
purge  the  disseisin,  and  turn  it  to  a  tenancy  at  will  {e) :  And .  i70.  Moor,  570. 
Worthy  Ch.  Just,  said  he  had  frequently  oberved  it,  that  if  a 
copyholder  commits  a  forfeiture,  that  is  adisseisin;  and  after  '^"^i  ?•  5^^* 
the  lord  receives  the  rent,  the  disseisin  is  purged.     But  in 
this  case  it  is  all  one  to  the  defendant;  for  be  he  tenant  at 
will,  or  disseisor,  the  release  and  confirmation  avail  him. 

(c)  On  the  doctrine  of  disseisins,  and  p.  180.    Rowe  v.  Huntington,  Vaugh.. 

•f  dfsselsins  at  election,  see  Atkynt  v.  ^Q,  81.    As  to  how  far  the  jury  are 

Hordef  1  Burr.  60.  S.  C  Cowp.  689.  bound  by  estoppels,  see  Com.  Dig.  Es- 

5  Bro.  P.  C.  247.  WilUam  ▼.  Thomaa,  toppd,  £.  10.  Ibid,  Flesder.  S.  5.  Bac. 

12  East,  141.  ButL  Co.  Lit.  330  b.n.  1,  Ab.  Verdict,  (U).    Ibid,  Leases,  (0). 

Com.  Dig.  Difiseisip,  F.  1,  2,  3,  4.    Doe  Fooght  v.  Winch,  2  Bam.  &  Aid.  671. 
▼.  Lynot,  3  Bam.  &  Cress.  388.  {e)  DennYj  feamtide,  1  Wilson,  176. 

Jones  t;.  Gherney.  (  C.  718.  ) 

A.  LEASES  to  B»  forty  acres,  parcel  of  sixty;  and  before  B.  A.  makes  a 
makes  his  election,  he  dies ;  and  the  question  was,  whether  J^"*®  VaP^^ 
or  no  this  lease  was  not  void  by  the  death  of  B.,  or  whether  parcel  of  6oT^ ' 
his  executor  might  make  his  election?  the  election  may 

And  it  was  argued,  that  the  election  ought  to  be  made  in  ^  ^^^^  ^y  ®-'* 
the  life  of  the  party;  and  these  cases  cited,  Dy.  280.  2  Co.  ^^^^  ^^' 
36.  Plo:  273.  1  Inst.  145. 
.  But  the  Court  held,  that  an  election  might  be  made  by  the 


530  DE  TEBM.  S.  TRIN.  1680. 

executor,  and  distinguished  between  the  case  of  a  lease  for 
years  and  a  feoflhient ;  for  in  case  of  a  feoffinent  it  is  void,  be- 
cause alivery  cannot  operate  inJiUuro.  1  RolL.7S5.  Moor, 81 . 
5  Co.  Palmer's  case,  Cro.  Eliz.  819.  Hob.  Stukeleyy.  Butler. 


■^^ 


DE  TERM.  S.  MICH.  1680. 

m  COMMUNI  BANCO. 


(  C  714.  )  Sir  J.  Cutler's  case. 

S.  C,  2  Show.  140. 

To  say  of  one  SiR  J.  CuTLER  brought  an  actiou,  wherein  he  set  forth,  that 
^ftfi"**  ^^^^  ^®  ^^  a  justice  of  peace,  a  depu^  lieutenant,  and  did  stand 
deputyUeuten-  to  be  elected  for  a  parliament-man  at  Taunton ;  and  he  did 
ant,  and  a  likewise  Set  forth,  tnat  in  the  last  parliament  there  were  cer- 
[  *  531  ]  tain  men  that  sold  their  suffrages  *in  parliament,  who  were 
candidate  at  a  commonly  known  by  the  name  of  pensioners ;  that  the  de- 
parUamentonr    fgndant  said  of  him  these  words,  "  Sir  J.  Cutler  is  a  papist 

election,  that  he  .  „  ,.'  '^^^ 

is  a  pd^ifi  and  a  and  a  pensioner,  per  quod  he  was  put  to  great  expenses  at 
pentioner,  with  his  election;  a  verdict  was  found  for  the  puuntiff,  and  500/. 
8hewin""that     damages  were  given. 

pendoner  means  Movcd  in  arrest  of  judgment  by  Baldwin  and  Pemberton^ 
one  who  sells  his  that  pensioner  \&  not  actionable,  for  it  signifies  an  honour- 
^^ti'ni^i^         able  employment  at  Court:  and  the  word  popish,  it  hath 

been  adjudged,  is  not  actionable ;  for  a  man  may  be  a  papist, 
and  yet  not  liable  to  any  punishment,  for  many  of  tfiem  do 
take  the  oaths.  Godb.  147.  BrownL  166.  3  Roll.  56. 

But  three  of  the  Judges  inchned,  that  since  the  statute  of 
3  Jac,  that  makes  it  treason  to  be  reconciled  to  the  p<^9 
the  words  were  actionable ;  and  North  said,  that  to  call 
a  man  papist  now  to  him  seemed  to  be  all  one  as  to  call  him 
traitor,  for  thev  do  all  endeavour  to  advance  the  pope*&  su* 
premacy  over  the  king's  (a)k 

(a)  See  5!{r  T.  Clarggt  r.  JBmm,  ante,  p.  S80.  1  Vhier,  403. 


(  C.716.  )  Barber  r.  Vincent. 

indeMtatut      iNDEBrTATus  ossun^mt  for  a  horsc  sold  for  20/.    The  defend- 
auvmptit  for  m  ant  pleaded  cfetns  cu'e. 

?nfo^cy"#  The  plaintiff  repUed,  that  he  sold  hhn  the  horse  for  his 
cation,  ^t  it  convcniency  to  carry  him  about  his  necessary  affabrs;  to 
was  sold  to  carry  which  the  defendant  demurred. 

abl^ut^ont'^.  And  the  sole  question  was,  whether  an  action  would  lie 
sary  business;  against  an  infant  for  money  for  a  horse  sold?  It  was  urged 
demurrtffr:  held,  on  the  defendant  8  part,  that  an  infant  was  chargeable  only 

that  the  demur-  *        '  o  # 
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fiSl 


for  necessaries,  as  meat,  drink,  clothes,  lodging,  and  educa-  nt  admin  Um 
tion.  Cro,  Eliz,  175.  Cro.  Car,  ApUfv.  ArcKbold.  Latch.  169.  rf?*^^'  «»* 
But  flie  Court  were  of  a  contrary  oninion;  for  the  plaintiff  ^^^^"^^ 
haying  ayerred,  that  he  sold  him  the  horse  to  ride  about  up-  puintiffi 
on  his  necessary  occasions,  and  the  defendant  haying  con-  i  AoU*  729- 
fessed  it  by  his  demurrer,  it  must  now  be  taken  to  be  so:  if 
the  defendant  had  trayersed,  then  the  jury  must  haye  judged 
of  it,  whether  it  were  necessary  or  conyenient,  or  not?  and 
so  likewise  of  the  price  of  the  horse,  whether  it  were  exces- 
nye,  or  not  ?  Jw  pro  guer'  nisi  (a). 


(a)  As  to  what  shall  bt  deemed  ne- 
ceiMtrles,  see  the  older  cases  in  Com. 
Dig.  Bofimt,  B.  5.  Bac.  Ab.  Infimcy, 
(I),  yiner,  Enfaaty  G.  2,  and  the  later 
cases  of  Twner  ▼.  Tritby^  1  Stra.  169. 
Gbwff  Y.  Brooke,  2  Ibid.  1101.  S.  C. 
9  yiner,  392^  Evelffn  ▼.  CUdiester,  3 
Burr.  1717.  Hands  v.  Slanep,  8  Term 
Bep.  578.    Ford  v.  Fothergiil,  1  B^n. 


211.  S.  C.  Peake,  N.  P.  301,  and  note 
ibid,  in  8d  edit.  Clarke  t.  Leslie  5 
Espin.  28.  Coaies  ▼.  WUsoh,  Ibid.  152. 
Bertike  ▼.  Ramsay,  Holt,  N.  P.  77, 
and  note  iUd.  Maddox  ▼.  Mitter,  1 
MauL  ft  Selw.  738,  in  which  last  case 
the  question  was  considered  to  be  a 
mixed  one  of  law  and  tut 


[    «32    1 
(  C.  716. ) 


Wedgwood  t;.  Bayly. 

8.  C.  T.  Bay.  463.  2  Show.  177.  Skin.  39. 

Tboyer  for  coab  by  two,  and  one  died  apresjaur  in  bank,   ^nietheran 
et  devani  verdict :  the  question  was,  whether  the  Action  should  action  of  traret 
abate  by  the  death  of  one  of  the  plaintiffs?  **>**«•  by  ^^ 

G.  Stroud  argue  q'  «y,  and  he  cited  2  Ric.  3,  1.  Dy.  176.  ^f^Sfc'*' 
48  Ed  3, 36.  7  Co.  HaU's  case,  1  Inst  198.  9  Co.  Bead  y.  after  Oe  day 

Redman.  in  bank»  and 

Peniberton  i  contra,  that  the  writ  shall  abate ;  and  he  took  JtSTsLMi? 
a  difference  between  original  and  judicial  writs,  and  writs  3  Mod.  249.' 
that  go  in  discharge,  as  writs  of  error,  audita  guerela,  quid 
juris  clamat.  17  E.  3,  11.  Dv.  279. 

Curia: — ^The  plaintiff  shw  haye  judgment,  and  let  the 
defendant,  if  he  please,  bring  a  writ  of  error  (a). 


(a)  The  judgment  was  rereised  on 
error  in  B.  R.;  see  the  odier  reports. 
In  Shower's  report  tike  following  remariL 
ocGurs:  *'  Clunoery  hath  bMn,  and 
still  is  endeavoozing  to  destroy  survivor- 
•hipt  and  it  was  die  attempt  of  die 


oommissioners  in  the  late  dmes."  p. 
178.  See  the  note  by  Seijeant  Wu- 
Uams  in  2  Saund.  72  I;  and  stat  8  St 
9  Wai.  3,  c  11,  altering  the  law  in  tlds 
respect 


Grimpall  v.  DAyiEs.  /  C  717,  ) 

An  action  was  brought  against  an  administrator  upon  his   Promise  by 

})romise  to  pay  a  debt  of  the  intestate,  in  consideration  of  administrator  t^ 
orbearance.  W  ^^'^  ^ 

The  promise  not  bein^  made  in  writing,  so  was  adjudged  ^rtSmmS** 
void,  and  expressly  withm  the  statute  of  frauds  and  'peiju-  must  be  hi 
•     (a),  "     wiitSiig. 

(a)  Bam  ^.Hvigkee,  7 Term  Rep.  350,  iiote(a). 
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r 

(  CL  718.  )  Mamhall  v.  Hall. 

indditMi  Dnx  npoa  tke  statute  of  gaming^  and  demandB  the  tsreble* 
^^^g^/'  value  of  what  was  lost,  viz.  3881.  13s.  4d.  lost,  and  demands. 
treble vaiofl  ia  7002.  which  is  less  by  Ms:  than  it  comes  to;  and  it  was 
aided  by  verdict  moved  in  ansest  of  judgment;  but  per  Cur.^  This  is  helped. 

by  the  verdict,  but  it  might  have  been  fatal  upon  a  deaiur- 

rer  (a). 

(«)  See  the,  cues  in  15  Vfaier,  aOe  Blitciitiog.^ 


(  C.  719. )  Marshall  v.  Jennisok. 

In  debt  on       Debt  upou  a  bond  of  100/.    The  defendant  pleaded,  that 
fen^t^mir     ^  delivered  up  to  the  plaintifF  a  bond,  wherein  the  plaintifT 

Itead  an^aooord  was  boimd  to  him,  which  he  accepted  in  satisfaction  of  Ibe 
*533  1  said  bond.  Resolved  per  Cur*,  this  is  a* good  plea,  for 
and  latifikction  although  the  giving  of  one  bond  is  not  a  good  satisfaction 
by  delivering  up  for  another^  yet  this  is  tantamount  to  a  payment  when  the 
bond^^^^Ocli  defendant,  discharges  such  a  debt  due  to  nim  from  the  plain- 
plalatiffwas  tiff,  and  so  differs  from  the  case,  Hob.  68*  Cro.  Eliz.  86. 
bound  to  him.     Sty.  363  (a). 

•  r 

(a)  SeeZo%  V.  GiUart,  3  Lev«  55.  287.  lUadet r. Bwii9i»  IBuir.  9.  5ltarw 

Blythe  v.  JSiU,  1  Mod.  %21,  225.  2  Ibid,  dy  ▼.  Amaud,  3  Term  Rep.  599.   Cum- 

136.    Geang  v.  Swamst   1  Lutw.  466.  her  v.  WanBj  1  Stra.  426.  ScUi  v.  Smr^ 

Com.  Dig.  Con^Uon,  L.  2»  I.  5  Viner,  maHf  WiUes^  406. 


DE  TERM.  S.  HIL.  1680, 
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(  C.  720,  )  Watson  v.  Harrison. 

Whether  exe*  An  action  was  brought  against  one  as  executor  de  son  tort; 
®"***f*/^  *^  after  the  action  brought  he  takes  out  letters  of  administration, 
KuiD»for\ii  Rnd  pleads  a  debt  due  to  him  from  the  intestate,  and  so  jus- 
own  debt,  by  tifics  to  retain  in  satisfaction  of  his  own  debt.  The  question 
tei^  M^^  ^***  whether  his  taking  of  administration  after  the  action 
m^     ^«i««M»  brought,  shall  so  purge  the  wrongthat  now  he  may  justil^ 

detainer  like  legal  administrator?  The  cases  cited  were  IRoD. 

923.  5  Co.  Coulter's  case.  12  H.  4,22.  21  H.  6, 8.  Cro.  Car. 

Porter  and  WMtmare;  Poramer^s  case,  Plowden  (a). 

(«)  See  Whitehead  v.  San^itcn,  mUe,  p.  26^,  and  OAc  ibid. 
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Denton  t^.  Wilson.  (  C.  721.  ) 

D«B¥  upon  die  statute  of  5  Elk;  for  exercisbg  the  trade  of  Actbm  upon 
a  baker.  p«°*'  atotutcf. 

It  was  moved  in  arrest  of  judgment  by  Ho&ftc^^  that  the  i^£d^^ 
aetion  ought  to  be  brought  in  the  proper  county^  rither  be»  the  county 
£[>re  the  justices  of  peace,  or  the  justices  of  i^er  and  temn-'  "^^  ^® 
wr;  and  resolved  per  Cur*,  that  such  actions  that  do  not  lie  mict^,^!^^^ 
before  justites  in  the  county  may  be  brought  here;  for  the  brought  in  the 
desiffn  of  those  statutes    was  not  so  much  that  •^tio^M  ^^JJ[*"  •*  w*^ 
should  be  begun  in  the  county,  as  that  they  should  be  tried  ™'^'^' 
there.     Fide,  Style's  Rep.  Ash  v.  Nojflor^  and  Hughes  v. 
Barnes  (1).  (a).  '  (i)  8.a  t 

Vei^S. 
(a)  See  Carter^s  caae,  ante,  p.  64.    Nkhotb  t.  CoUereUf  p.  877,  and  the  notw 
to  it  T«  KUderbff,  1  Saund.  SIS.  . 


ScBTCHET  t;.  Eltham.  (  C.  729.  ) 

UtesTASS  qware  viet  armis  dausum  fregii  et  equmn  euum  DedamtionSMr 
cuetodivit  tarn  negUgenier  ut  equus /regit  claueum  et  momor*  u^^honf^^ 
dit  eguas  queretuie,  per  quod  they  were  spoiled  and  died ;  ver-  ^ilgendy  diac 
diet  j9ro  querente,  and  judgment /ui^  stay  quia  ne  dU  scienter  it  hroke  plain- 

€ustodka eqwm.  [4 Co.  la] (a).  . ^,*,^::::^ 


must  allege  a 

(«)  At  lathe  Biateriality  of  the  4d«^  of,  it  may  then  bdted  ha^e  been  held  teknttr. 

ttff  aee  mUf  p.  43L      Q»mn  the  ac*  necessary  to  allege  a  knowledge  of  the 

curacy  of  the  report  in  representing  the  horse's  propensity  to  bite.      See'ifa- 

imn  of  action  to  have  been  trespass  ton  t.  Keeling,  1  Ld.  Raym.  SOS.  iS^.  C 

qmrp  elaia^Jhg.t  Siqpposmg  the  actbn  18  Mod.  332.   R.  v.  Hnggbu,  %  Ld. 

to  have  been  trespass  on  the  ease,  and  Raym.  1583.     Buxendm  ▼•  Skarp,  8 

the  loss  of  the  plaintiff's  mares  to  have  Salk.  66%, 
been  the  substantial  injury  complained 


Clarke  v.  Bosse.  (  C.  723. ) 

RE0OLysD  JMT  Clur\  that  the  lessor  as  well  as  the  lessee  ia  Eith^  lessor  or 
ejectment  may  have  an  action  for  the  mesne  profits,  *  but  [    *  535   ] 
with  this  difference,  that  the  defendant  may  defend  his  tide  i«M«e  in  ^ect- 
against  the  lessor,  but  he  cannot  against  the  lessee,  because  fo^^^LJJJJn 
he  is  estopped:  nota  q'  jeo  avoy  view  ceo  Jrequmter  qfir-  and defendut  ' 

me  (a).  •  ia  estopped  to 

^  ^  defend  his  titla 

(«)   Aco;  1  LiU.  Pkac.  Reg.  S7S.  ver  profits  aeonihig  at  a  period  anteoe-  against  the 

Hm  reooecry  in  ejedment  is  now  con-  dent  to  the  demise  stated  in  the  decia-  lifter. 

sMarad  to  be  MinaUy  cendusive  In  Mk  latioQ  in  ejeotment   AtUn  y.  Parkkh 

mlaMthepUatifftatka  to  reoo-  8  Baif;  SS4.  RndL  NL  Fri«  S7. 
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DE  TERM.  S.  TRIN.  1681. 

IN  COMMUNI  BANCO. 
(C.724.)  

in'fmareimp.  Foa  simony:  the  defendant  pleaded  in  abatement,  that  the 
^ttSTncSunot  P*^*^^**  ^^  ^^*  made  psqrty :  resolved^  that  he  need  not,  and 
be  jdn^    °    s<>  ^^  P^GA  v^  overruled^  and  a  respondeas  ouster  a^warded^ 

Hob.  320.  5  H.  7,  35.  3  H.  6, 25.  13  H,  8,  14.  Hob.  216, 
(317).  3H.4,2.  22Ed.4,44.  40£d.3,7.  18Ed.3,20(a> 


(a)  Probftbly  the  A  C.  as  Jt  ▼.  Jrch- 
hUkip  if  York  ^  Somtim,  8  Ler.  12. 
2  Show.  167:  and  see  R,  t.  Pi^,  3 


L€T.  206.  R,  ▼.  Gibton,  2Latw.  1086-9; 
Watwm'eClag.Law,c  24,  liroL^46a^ 
2d  edit 


(C.725.) 


Defendant 
atowB  fer  rent- 
cha^e  as  bailiff 
to  A. :  a  plea  In 
bar  that  avowant 
took  the  distress 
without  the 
piivity'of  A.9 
and  that  A. 
hatihg  notice, 
disavowed  it,  is 
bad.  Flaintitf 
ought  to  travene 

[  ♦636  ] 

that  defendant 
was  bailiff  (6). 
Semb.  Bailiff  of  a 
manor,  as  such, 
may  distrain 
upon  the  tenants 
for  rent-tervke 
witliout  a  parti- 
cular command: 
aUter,  ofarsnl* 
charge  (c). 
Bailiff  cannot 
distrain  lor 
amercements 
withoQta  war- 


RoBSON  V.  Douglas  et  al', 

S,  C,  Dobson  V.  Douglas,  8  Lev.  20. 

The  defendant  avows  for  a  rent  cha^^e  granted  to  Edward 
Arrington,  and  that  he^  as  bailiff  to  Ed.  Arrington,  took  the 
distress. 

The  plaintiff  replied,  that  the  defendant  took  the  distress 
without  the  consent  or  privity  of  the  said  Ed.  Arrington,  and 
that  as  soon  as  the  said  Ed.  Axrington  had  notice,  he  did 
disown  and  di^vow  it.    . 

And  the  question  was,  whether  this  was  a  good  plea  in 
bar  of  the  avowry  (a)? 

It  was  argued  pur  le  avowant ,  that  this  was  an  ill  plea,  foe 
he  ought  to  have  traversed  his  being  bailiff,  and  cited  *  7 
Ed.  4, 2.  Cro.  Car.  586.  15H.  7, 17.  He  need  not  shew  how 
he  was  bailiff,  but  it  is  good  enough  to  allege  generally  that 
lie  was  bailiff:  33  H.  6,  3.  1  RolL  Rep.  46.  Cro.  Eliz.  256: 
in  which  last  books  it  is  said,  that  bailiff,  or  not  bailiff,  is 
not  traversable. 

pro  qtier.  argued,  that  this  is  a  good  plea,  because 

if  a  bailiff  do  distrain  without  the  privity  or  consent  of  his 
master,  he  shall  not  justify.  A  bailiff  of  a  manor  ought  to 
have  a  warrant  from  the  steward  before  he  can  distrain  for 
amerciaments  in  a  court-leet.  1  Leon.'  50.  Moor,  578.  And 
he  said  in  this  case  the  plaintiff  might  be  twice  charged,  if 


(a)  The  question  arose  on  general 
demurrer  to  the  plea  in  bar.  Levins 
Rep. 

{b)  Earl  qfBetffortTM  case,  Cro.  Bl. 
14.  TrevUian  v.  Pyne,  1  Salk.  107. 
BriiUm  v.  Cole,  I  Ld.  Ray.  810.  Bed- 
ding V.  Lum,  ibid.  405.  Goudier't  case, 
12  Mod.  321.  Boiler's  NL  Pri.  55. 
1  Saund.  847  d.  note  (4),  by  Seigeant 
WiUiams.  Com.  Dig.  Pleader,  8  K.  14. 

(c)  The  bailiff  seems  to  have  an  offi- 
cial authority  to  do  ordinary  acts  re- 
specthig  the  lands  within  the  manor, 


which  are  beneficial  to  the  loord,  or 
which  are  necessary  £ar  the  improve- 
ment and  maintenance  of  the  estate 
But  acts  which  may  prejudice  him,  er 
which  are  unconnected  with  the  rnamr^ 
are  without  the  limits  of  his  authority, 
and  therelbre  not  bmding  on  the  lord 
without  his  special  concurrence.  See 
(besides  the  principal  case)  Bro.  Tret- 
pass,  pU  288.--  jBredtmojft'f  case,  6  Cok. 
59  b.  Oybton  v.  Searl,  Cro.  Jac.  176*8. 
Coli  ▼.  BiOup  f4  Omi^,  Hobw  154-5» 
Viner,  Bailiff,  C. 
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^Im  ayowi^  dbonld  be  'good,  became  Aib  caimot  be  pleaded  mt  ftom  dw  ' : 
iiT  bar  to.  £d.  Arringtony  in  case  he  should  distrdn  again,      •tewaxd  (d). 

North,  Ch.  Just.  That  the  plea  is  iU;  for  when  a' man 
hath  a  bailiff,  that  bailiff  is  supposed  to  have  an  authority 
to  distrain  for  rents,  without  any  particular  command  and 
consent;  and  it  would  be  hard  for  the  bailiff,  in  case  it  should 
be  in  the  power  of  the  lord  afterwards  to  make  him  liable  to  . 

pay  damaees  by' disavowing  the  fact;  and  he  agreed,  and  so 
did  the  othei^  three  Judges,  that  a  bailiff  of  a  manor  could 
not  distrain  for  amerciaments  without  a  warrant  from  the 
steward,  no  more  than  a  bailiff  can  arrest  a  man  upon  a  writ 
without  a  warrant  from  the  sheriff ;  but  those  cases  differ 
from  this,  because  those  are  in  the  nature  of  processes  from 
the  Courts, 

Wyndham  took  a  difference  between  a  distress  for  a  , 
rent-service,  and  a  rent-charge  ;^  for,  for  rents-service,  viz. 
the  rents  of  lessees  for  years  and  copyholders,  a  bailiff,  qua- 
tenus  bailiff,  may  distrain  without  particular  command; 
but  this  is  in  case  of  a  rent-charge,  which  doth  not  belong 
to  any  manor,  but  is  a  thing  in  gross*  1  Bulst.  189,  Holmes^ 
case. 

CAarkon:  When  it  is  pleaded  that  he  was  baffiff,  it  shall 
be  intended  bailiff  as  to  distrain  for  this  reut:  for  though  a 
rent-charge  cannot  be  distrained  for  by  him  as  bailiff  of  the 
manor,  yet  a  bailiff  mav  be  made  to  distrain  for  a  rent- 
charge,  and  such  a  bailiff  this  shall  be  intended;  and  he  was 
dear  of  opinion,  that  he  ought  to  have  traversed  his  bemg 
bailiff. 

LevvM:  That  the  plea  was  good,  and  took  the  difference 
between  a  rent-service  and  a  reoft-charge,  and  said,  that  this 
being  a  rent-charge,  here  ought  to  have  been  a  special  pre* 
cept.  17  H.  7, 10. 

*  North  said,  that  a  baiM  may  be  made  by  word  of  [  ^  537    ] 

mouth  (e).  Bailiff  may  bt 

North  and  Charlton  were  clear,  that  his  being  bailiff  ouffht  ^^^i^SJ 
to  be  traversed^  and  Wyndham  inclined  with  £em,  but  £«-  North,  c.  h 
vtnx  ^  contra. 

At  last  it  was  agreed,  that  the  plaintiff  should  mend  his 
Imr,'  and  pay  costs,  and  traverse  his  being  bailiff. 

(4  Aoc.  MaHkmn  ▼.  Cary^  8  Mod.  bertyi  p.  22-3. 
187.  S.  a  Curdu  75.    Lamb  ▼.  Mm§,         (e)  See  Canff  r.  MaWuw,  1  Salic 

SlciB.  587.   S.  C.  4  Mod.  377.    Com.  191.  Viner,  Baili£;  B.   BitBon'a  Bailiff 

IHs*  Leet,  O.  10.  Ritton'a  Bailiff  of  Li-  of  Uberty,  p.  17. 


'  Gilbert  r.  Dee.  (  C.  726. ) 

Debt  was  brought  upon  a  bond  against  the  defendant  as  ad-  wben  an  en- 

ministrator.  *^***^^^^iw 

The  defendant  pleaded  ten  several  judgments,  and  that  he  Sa^d^SS^ 

had  not  assets  ultra  to  satisfy  those  judgments.  the  plaintiff,  in 
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hbNpfio^fl^       The  plaintiff  replied  particulaflv  to  thjde  df  thoie  Judg^ 
itiayc^eirtfrand  menta,  that  they  were  gotten  and  kept  a  foot  by  firaiid# 
Mmtoof^Lb      ^^  defendant  demurred,  and  shewed  for  cause,  that  the 

replication  waa  doubk;  for  if  he  had  replied  to  any  one  of 
the  iudgmentSy  and  avoided  it  by  fraud  or  otherwise,  tke 
whole  plea  had  been  naught,  and  therefore  it  waa  needleaa 
to  plead  to  the  rest;  and. 

It  was  held  by  the  Court,  diat  if  an  executor  or  adauniv* 
trator  plead  several  judgments,  and  the  plaintiff  reply  to  any 
one  of  them,  that  it  is  kept  on  foot  by  frand,  &c«  tSiia.  is  a 

food  plea,  and  he  need  not  answer  the  rest;  and.ao  it  was 
eld  in  Serj.  Sympscn's  (1)  case  in  the  King's  Bench;  for  if 
«a«^p.  lOStiSL  this  plea  be  upon  issue  joined  found  for  the  plaintifi^  the  de* 

fendant  shall  pay  hbn  his  whole  debt. 

But  the  Court  held  likewise,  that  the  plaintiff  may  reply 
to  as  many  of  them  as  he  pleaseth,  and  if  any  one  ox  than 
be  found  to  be  by  fraud,  the  plaintiff  shall  recover. 

But  tbey  all  said,  that  this  dodi  come  within  die  genenJ 
rule  of  double  pleading,  because  pleading  to  anv  one  of  them 
is  good  to  avoid  the  whole  plea;  but  it  being  alleged  and  ap« 
pearing  that  the  precedents  were  so,  it  was  neld  good ;  and 
so  in  Aeriel  Tr&hanis  caJse,  9  Co.  the  plaintiff  rejplied  to  all 
of  th«n;  and  Jjidge  Levins  cited  Aldennan  Jeffirys^s  case 
(s)  5.  c.  1  Ler.  against  Dee  (2)  in  the  Kind's  Bench,  where  this  point  was  in 
38l«  question;  and  ruled,  that  me  replication  was  good;  and  so  it 

was  held  in  this  case.  Jud.  pro  fu^. 
If  an  action  be  brouffht  upon  a  bond  to  perform  covenants, 
ACf,  p.  1S7,      the  plaintiff  ought  to  shew  but  one  breach  in  the  replioatioB ; 
c.  174.  i^iit  in  the  case  at  bar,  die  precedents  having  been  so^  it  was 

adjudged  ut  supra  (a). 

(a)  Site  Chtm^erlmne  t«  Pickering,  p.  S,  C.  I  Salk.  298|  and  JBoMeMte  V. 

88,  anie.    Waththtmu  t.  Symondi,  p.  Prowdf  1  Saund.  88S,'ind  note  fS); 

109,  1%U     Eni  T«    WUkent  p.  467.  ML 
Jshtom  ▼.  Skemmh  1  hi.  Ray.  263. 

r    538     1 

^  Lemaine  9.  Stan£!ley. 

(  C. 727.  )  Aazhvf.i. 

Wheve  adeviMr  UpoN  a  spedal  Tcrdict  in  ejectment  the  case  was,  Matthew 
iSS\^  '^  Becket,  being  seisedin  fee  of  lands,  writ  his  wfllwithhis  own 
hand,andiieaied  hand,  and  set  to  his  seal  in  the  presence  of  four  witnesses^ 
It,  but  did  not  but  did  not  subscribe  his  name.  And  the  question  was,  whe- 
*"*^*°^*dii^  ther  or  no  this  was  a  good  will  within  the  statute  of  fiaudft 
heid^a  nzffidlnt  <^^  peijuries?  because  by  that  statute  it  is  to  be  signed  by 
tigHing  within  the  acTisor ;  and  here  the  party  not  having  set  to  his  handj 
A*  **Ak^rtffli  ^*  ^^  **^*  signed,  although  it  was  sealed,  as  was  insisted  up- 
dentd^ni^.  *  <^^  I  because  this  statute  being  made  to  prevent  frauds  and 
And  mmik  4^1-  perjuries  by  assigning  partieidar  oitcumstances  of  the  faet^ 
f!^*f*f*       those  circumstances  ought  to  be  pursued,  or  else  the  act  is 

elnded* 
But  the  Conct  iiK^Aed  atiMmgly  Ant  it  was  weH  eHougM 
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for  thbi^li  the  act  ssith  <'  sijgned/'  it  is  no  toatter  irfaerier  it  is 
signed^ whether  at  the  top,  or  the  side,  or  the  bottom;  and 
it  is  not  necessary  to  write  his  name,  for  sosie  cannot  write, 
and  there  their  mark  is  a  sufficient  signmg ;  and-  others  have 
dieir  name  on  a  stamp,  and  that  is  good  enough;  and  here  it 
is  found,  that  the  party  writ  it  all  with  his  own  hand,  so  that 
there  can  be  no  intention  of  fraud* 

•  And  Levinz  said,  if  another  had  writ  the  will,  yet  this  see- 
ing of  it  had  been  a  good  sibling ;  but  writting  it  with  his  oMi* 
himd,  it  is  clear.  "^ 

The  authorities  cited  were2Rol.l80,18L  Speed's Ifistoiy,- 
419(a). 

(a)  The  report  of  Levins,  wUeh  ir  18  Vesey,  163.  1  FonbL  Trtfat  of  EqJ 

probably  the  more  correct  one,  mentioiis  p.  193,  n.  (1).    That  a  mark  is  enoagh, 

that  the  will  began  thiu : '  "I,  John  see  Harritan  ▼.  Harritonf  8  yesey*  189* 

Stanley,  mak^  this'  my  last  will,  && ;"  Addy  y.  Grix,  IJnd.  504.    But  the  bet^ 

and  further  states  that  North,  Wynd-  ter  opinion  is  that  teaUng  Is  no  signa^ 

ham  and  Charltop,  were  of  opiidon  that  tore  wiUun  the  statute ;    See  Lea  v^ 

MoUng  was  soffident,  but  that  Levins  JUbh,  1  Show.  69.  Wamrfordy,  Wanm  . 

doubted  of  this.      '  ford,  2  Stra.  764.   BulL  Ni.  Pri.  263. 

That  the  statute  b  complied  with,  if  SmUh  ▼.  £vafi«,  1  Wilson,  813.   GryVs 

te  devisor's  name  occurs  in  any  part  of  v.  OryU^  %  Ml.  176.  E!iU$  v.  Am'M,  1 

•  will  written  by  himself    see  HOtoik  Vesey,  jnn.  11.    Wrighi  t.  Wakrfvrd^. 

▼.  JTtii^,  pott,  p.  541.  Afwiu  Skin.  227,  17  Yes.  458.  S.  C.  4  Taunt  213. 
died  1  Dong,  242;  UvrtUimy.  Tknumtf 
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Nbbdham  9.  Cboke.  (  C.  728.  ) 

If  an  executor  states  an  account  wiA  a  debtor,  henay^  ifi  An  execotor 
he  pleaseth,  afterwards  sue  uihis  own  name  for  this  d^bt ;  for  ™*y  we  hi  hfa 
the  stating  of  the  account  raiseth  a  new  debt;  .or  he  may  «^^^^^^tt^^ 
as  executor  (a).  .with  himseic 

(a)  But  see  oofl^'«,  Eliwe$  y.  Mocaioef     Thon^^t&n  t,  SUnS,  I  Tannt  322.  iVw^ 
1  Salk.  20r-8.  Butty.  Palmer,  ante,  pb     by  ▼,  ifewtoUf  2 Marshall*  147. 
424.     Cowett  v«  WattSt  6  East,  405. 
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DvNcoMBE  v.  Walteb.  (  C.  729, ) 

iSlC  T.Ray. 479.  3LeT.57.  2 Show. 253.  Skin.  22, 87.  1  Vent  370.  AnU^^^n. 

An  action  upon  the  case  was  brought  by  the  plaintiff  (as  as-  An  executor 
signee  of  the  commissioners  of  bankrupts)  against  the  de-  ?*y  "J^  **•" 
fendant  Sir  William  Walter  for  1000/.  which  he  received  of  ^^^[y';^;^ 
Staly  the  goldsmith  after  he  was  supposed  to  become  a  bank-  arrested  for  debt 
jupt.  "  •«*  *^  ^"8*.  *"■ 

The  case :  Staly  was  arrested  the  6th  of  November  by  the  ^rds**  rL^* 
executor  of  one  of  hb  creditors,  and  gave  bail;  the  18th.  of  himself  to  prison 
Nov.  the  said  executor  proved  the  wm,  and  the  ^h  of  Nov.  [•>*««  ^  ^» 
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7  H.  4, 18. 


firtwowuiUkt]i  the  edd  Staly  rendered  himself  to  nrison;  and  tUs  lOOOiiL  in 

««r^idhiether  question  was paid  by  Staly  to  Sir  William  Walter  the  siud 
•haU  rdBte^to^    ^^^^  ^^X  ^^  NoTember,  which  was  the  same  day  as  the  pro- 

the  first  airest     bate  of  the  will. 

ortothexendert  Xwo  questions.  1st,  Whether  the  arrest  made  by  the  exe- 
cutor upon  Stidy  before  probate  be  a  ffood  arrest? 

To  that  the  Court  wei*e  of  opinion,  mat  it  was  well  enough, 
provided  the  executor  had  the  probate  under  seal  to  produce 
at  the  time  of  the  declaration ;  for  an  executor  hath  an  inter- 
est before  probate,  and  may  give  goods  and  release  debts, 
and  although  he  never  proveth  the  will,  it  shall  be  good 
enough.  5  Co.  28.  And  a  release  made  to  him  is  good  before 
probate.  I  Rol.  917,  adjudged  in  point. 

2d  question.  The  said  Staly  giving  bail  at  the  time  of  the 

arrest,  and  afterwards  rendering  himself  to  prison,  whether 

[    ^  540  ]  this  shall  have  relation  to  make  him  a  bankrupt  *  firom  the 

time  of  the  first  arrest,  or  from  the  time  of  his  going  to  pri- 
son ?  And  of  this  point  the  Court  was  doubtful,  upon  perusal 
of  the  statute. 

And  as  to  the  first  point,  although  the  whole  Court  were 
of  opinion,  that  if  an  executor  hath  the  probate  of  the  will 
before  he  declares,  that  shall  relate  ab  initio^  so  as  to  make 
the  arrest  good  which  was  made  before;  yet  whether  it 
should  be  construed  to  relate  so  as  to  prejudice  in  this  case 
Sir  William  Walter,  who  was  a  third  person,  CharUon  and 
Xetmts  doubted ;  but  North  and  Wyndham  in  both  points 
pro  queT\  Sed  adfoumaiur  (a). 


(a)  Jndlgment  fi>r  fhe  defendant^ 
wUch  was  affirmed  in  B.  R;  see  the 
other  reports.  For  a  more  particular 
statement  of  the  case,  see  T.  Raymond. 
The  different  reports  are  by  no  means 
persptcuons :  It  is  not  even  dear  what 
was  the  act  of  bankruptcy  insisted  upon ; 
whether  it  was  lying  in  prison  ibr  two 
months,  or  not  compounding  within  rix 
months,  (stat  21  J.  1,  c.  19,  s.  8.)  Levins, 
who  was  one  of  ue  Judges,  reports  that 
Ae  arrest  befiire  probate  was  agreed  by 
all  the  Justices  of  C  B..  to  be  iUegid 
cuoad  Walter,  though  the  probate  made 
it  good  by  rdataon  between  the  parties 
to  the  suit;  and  the  case  is  dted  for 
this  point  in  Com.  Dig.  Administration, 
B.  9;  and  see  2  Show.  52i.  But  it 
may  be  questioned  whether  this  was 
the  opinion  of  the  Court  of  B.R.  on 
error;  see  Skin.  88  (where  there  seems 
to  be  a  misprint).  11  ATmer,  204,  pL  17. 
2  Show.  254-5.    That  the  probate  is 


solely  necessary  for  the  pmpoee  of  an- 
thenticating  the  will  by  pnfert  in  eonr^ 
see  Wangford  ▼.  Wangfnii^  tmie^  p. 
520.  Smiih  ▼.  MOUm,  1  Term  Eep.  480. 
jR.  ▼.  Netheneal,  4  Jbid.  200.  Nor  was 
this  point  essential  to  the  determination 
of  the  piindpal  case ;  for  the  judgmentof 
the  Court  rather  proceeded  upon  the 
rehition  of  the  bankruptcy  to  the  sur- 
render in  discharge  of  bail,  whidi  took 
pla^  at  a  day  subsequent  to  the  pay- 
ment to  the  d^ndant;  see  the  reports  of 
Ventris,  Skinner,  and  Shower :  and  this 
is  agreeable  to  more  recent  deciaons ; 
see  Cane  ▼.  Coleman,  I  Salk.  109. 
Tnbe  r.  Wehber,  WiUes,  464.  S.  C 
BulL  N.  P.  38.  Roee  r.  Qreem,  1  Bur. 
437.  S.  C.  Bull.  N.  P.  39.  Barnard  v. 
PoAner,  1  Camp.  509.  SUeene  v.  /odt- 
fON,  4  Camp.  104.  &  C.  1  Mardi,  489. 
6  Taunt  106.  Tkomae  ▼•  jPtsayst,  t 
Bam.  &  Aid.  586. 
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Atkins  v.  Hutchinson  (  C.  HSO.  ) 

Trbspass  for  taking  his  oorn»    Two  of  the  defendants  jus-   The  genmi 
tiiV  aa  improyfiaaarg^  the  other  as  servants*  tefHanAt^  de 

The  ipMntiff  feplies  de  iijwHd  suA  proprtd.  {JHi^Mt'e 

JLeteplikationne^hmB^  q*  drfemdoMjudifyperiUIe.  8  Co.  defendaut  jutti- 
Vt^M^9  case  (aX  ^~  ^^  ^^• 

(a)  See  Com.  tfig.  Header,  F.  dl. 
fat  T.  OtmiU^,  ma$,  p.  4^.    fl'JUto  T. 

WMbtt  s  Sttmid.  se4,  nd  niae  (i>  aid. 

€^iyerf.Jlcnl)e,Wi|le8,p.5S.  C^ekeHtt 
T.  Jmntf/reofi  /^  99.  J^net  v.  KUckm, 
IfiM.  aPuU.  76.  tMtgfM'V.fi^aghorn, 
7Friee»  670.  O'dlito  v.  ilW)ifc>  SBcm. 
&  Crest.  909.  S,  C.  4  Dow.  &  Ry.  579. 
JTdhK^  ▼.  QiMagher^  Irlih  Tmi  B«f . 
159.  In  the  last  ease  flieOMrt  obsttred^ 
flisi  '<  te  a  variety  of  eases  sneh  a  plea 
^'  to  an  avofirry  is  ffad,  if  d#uttrr6d  t6, 
^  feteiRise  ft  l«nder*  the  issae  IfHrofved 
*'  and  complicate,  Hfhcfeas  ffae  object 
**  of  the  law  is  to  lulunit  a  simple  and 
"  unioTolTed  ikct  to  the  Jury.     The 


"  disallowance  of  such  a  plea  hi  some 
'*  httttfoces  has  proceeded  on  this  prin- 
**  dpie,  «h«iiich  plea  denied  the  whole 
"  matter  averred,  and  thus  the  issue 
"  WAS  multifiinoas ;  in  others,  because 
<*  H  invdved  ttMHan  triable  by  diS^r- 
'<  ent  fKf%  a4  matter  of  htiL  tiiaihle  by 
**  a  jury,  and  matter  of  record  by  the 
*^CMirt;  in  o^ers  the  disallowance 
**  turned  on  the  nature  of  the  flict  al- 
"  leged ;  bht  every  one  of  those  ded- 
**  siOBs  relate  to  cascfs  wheito  flie  Invali* 
"  dity  of  the  pfea  was  brought  forward, 
'*  far  the  consldenrfion  of  the  Conrt  on 
*'  demurrer."  The  delbct  is  therefiire 
uded  by  verdict. 


'  [    641     ] 
CuLii  emfSEM^iNE.  (  C.  731.  ) 

&  C.  not  <S.  p.  8  Lev,  66. 

Debt  upon  a  bill;  the  words  were  ''  t  promose  to  pay  100/.  Bad  fingihh 
if  the  plaintiff  mare  such  a  widow/'  The  defendant  demur-  **^J  ^^^** 
red  for  fidse  English^  vi^.  **  pnMnose**  and  ^  mare.'*  * 

Pift  Ciiftmmjud^  pro  quer\  and  eited  Mses,  whare  a  man 
did  ^^bynde  hb  aym  axid  eicecutory(l);*'  and  **scffrtene  (i) ^ime,  p.iu. 
pounds*'  m  a  bond,  and  good  enough. 


PHitPOT  r.  Wallet.  (  C.  732.  ) 

AC.  SLev.6«.  ShfauSi. 

Assumpsit  upon  mutual  promises  of  marriage.    The  ques-  A  prondse  of 
tion  was,  whether  it,  being  without  writing,  were  not  within  "?!^'^.  ^' 
the  statute  of  frauds  and  peijuries?     .      ^  !7  filTmS*  '**'* 

Wyndham  was  of  opinion,  that  it  was  not  within  the  words  hisafnt,  Wffnd^ 
nor  meming  of  the  statute;  because  this  promise  is  for  the  ^*^»  '* 
matriage  itself,  mSi  not  made  in  consideration  of  marriage 
for  some  collateral  matter. 

But  the  other  three  Judges  were  s^ainst  him,  that  it  was 
wkbmthe  word»,the  meaning,  andthemischief  of  the  statute, 
aitid  as  much  a  catching  promise  as  any  that  the  act  intended 
to  prevent.  Jud'  pro  def*  Hil.  S3,  34,  Car.  2,  Rot.  536  (a). 

.(«)  But  see  HarruM  v.  Cage,  1  Ld.Ray.  387.  Cork  v.  Baker,  1  Stran.  S4,  contra. 

KK 


54t  DE  TERM.  PASCHiB  £T  TRIN.  1682. 

(  C.  733.  )  Hilton  v.  Kino. 

S,  C.  3  Ley.  86. 

Whether  a  A  WILL  was  made  of  lands  in  writing,  and  signed  and  pub- 
ii^1^atcir°  Wished ;  and  afterwards  the  testator,  by  a  codicfl  subscribed  to 
under  a  wiu  of  the  Said  will,  revokes  part  of  it,  but  did  not  sign  the  codicil, 
lands,  but  with-  The  question  was,  whether  this  was-a  good  revocation  since 
ekUtol^"^  *®  statute  of  frauds  and  perjuries?  An<f  the  Judges  were  di- 
revoke  the  vided  in  Opinion;  because  the  testator's  name  being  sub- 
devue?  scribed  to  the  will,  was  upon  the  top  of  the  codicil;  and  if  it 

had  been  writ  after  the  codicil,  it  would  have  been  good 

enough,  j^er  Levinz;  for  if  the  testator  will  write  his  name  at 

the  top,  it  will  be  as  much  a  signing  within  the  act,  as  though 

J;ite,  p.  5S8.     ^^  Were  at  the  bottom,  and  there,  though  it  were  writ  aft;er,.it 

seems  to  be  all  one;  for  if  a  man  should  make  his  will,  and 
sign  it,  and  afterwards  should  interline  it,  and  publish  it,  it  would 
not  be  necessary  to  sign  it  again.  Adjcurnatur{a). 

(a)  North,  C.  J.  and  Levins  thought  tiff  accordingly ;  but,  adds  Levins, 
the  revocation  valid.  Afterwards,  on  ^'  whether  any  judgment  be  entered 
the  removal  of  North  into  Chancery,  **  quare,  for  I  do  not  remember  it  was 
Pemberton,  C.  J.,  Wyndham  and  Cliarl-  *^  moved  again."  &  C.  cited  2  Vem. 
ton  were  of  a  different  opinion,  and  742,  Oniont  y.  Tffrer :  and  see  lSaund« 
.  gave  a  rule  for  judgment  for  the  plain*      278  e,f.  in  the  note. 


[     642    ]  DE  TERM.  S,  MICH.  1683. 

IN  COMMVNI  BANCO, 

(  C.  734.  )  

A  will  written  DiCTUM  futt  mihx  fer  Mr.  Ventris,  q*  fait  tenus  in  Com' 
of ^lu^is^o^  ^^^^^  P^  fonts  les justices  en  un  trial  at  bar,  (en  le  case  de  %m 
within  it,  though  Blojft)  that  a  wiU  in  writing  written  by  the  testator  himself, 
the  devisor  died  and  no  witnesses  to  it,  being  made  before  the  statute,  al- 
after  t  c  statute.  tjjQugjj  ^g  party  Uved  several  years  after  the  statute,  was 

there  held  a  good  will;  and  was  held  so  clear,  that  no  spe- 
cial yerdict  was  found  upon  it  (a).  But  Serjeant  Pemberton 
was  of  another  opinion  before  he  was  made  a  Judge. 

(a)  Ace  CrUvMfre  v.  Shatter,  ante,  p.  466. 

(  C.  735.  )  Webb  «?.  Temple. 

A  devise  by  a  A  MAN  being  tenant  in  common  of  a  third  part  of  a  manor, 
tenant  in  com-  made  his  wiU,  and  devised  all  his  interest  in  the  manor; 
revoked'^by  a  ^'^^  afterwards  a  partition  was  made,  and  a  fine  levied  to  cor- 
partition,  and  roborate  the  partition;  and  the  question  was,  whether  this 
fine  levied  to  fine  and  partition  was  a  revocation  or  not  ?  And  adjudged  by 
p^d^n*may  *^^  Opinion  of  the  Chief  Justice  and  Tracy,  that  it  was  no 
be  made  by  revocation ;  because  here  is  no  intent  to  revoke,  nor  any  ma- 
tenants  in  com-  terial  alteration  of  the  estate ;  for  whereas  the  devisor  before 
mon,thoughone  j^^^  ^  ^j^ird  part  in  the  manor,  after  partition  he  hath 


IN  COMMUNI  BANCO. 
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a  third  part  of  the  manor.     And  it  was  said,  where  one  of  them  have 
tenant  in  common  makes  a  lease  for  years,  that  hemavnot-  ^^^ 
withstanding  make  partition,  and  that  the  lessee  shall  hold  i  sid  90. 
the  part  allotted  to  him;  for  although  a  man  hath  made  a  iKeb.  357. 
lease  for  years,  the  lessee  is  subject  to  the  right  of  making 
a  partition,  which  remains  in  the  lessor  as  well  after  the  lease 
as  before. 

But  Blenco  was  of  opinion,  that  the  making  of  partition 
was  a  revocation  (o). 


(a)  In  '8  Viner,  144,  the  following 
note  acoompanlec  dii«  case:  "  Thif 
*'  seems  misprinted  as  to  the  year, 
*'  1683,  Tiracy  and  Blenco  not  being 
**  then  Justices :  and  by  a  MS.  case  of 
''  Sir  Richard  Temple's,  Mich.  4  Ann. 
**  C.  B.  it  seems  to  he  S,  C,  and  held 
'*  that  it  was  not  a  revocation,  for  in 
**  every  revocation  there  are  three  things 
'*  required:  Ist,  That  the  devisor  should 
"  expressly  dedare  his  mind  that  his 
'*  will  should  be  revoked.  2d]y,  That 
*'  the  estate  devised  ought  to  be  altered, 
*'  which  is  an  fanplied  revocation.  8dly, 
**  That  the  thing  devised  be  altered."  . 

Accordingly,  it  is  now  settled  that  a 
mere  partition,  whether  by  writ  or  agree- 
ment, is  no  revocation  of  a  previous  de- 


vise, though  followed  by  a  fine,  pro- 
vided the  fine  be  levied  solely  for  the 
purpose  of  establishing  the  partition. 
See  Sisiey  v.  BaltingUut,  T.  Ray.  240. 
Luther  v.  Kirhy,  8  Viner,  148.  S.  C,  8 
P.  WiU.  170,  n.  (B).  Swtft  v.  BoherU, 
3  Burr.  1490.  Tiehm  v.  Tkkner,  cited 
in  Parmmi  v.  Freeman^  3  Atkins,  74${. 
S.  a  1  Wilson,  308.  GoodHtie  v.  Ot- 
way,  7  Term  Rep.  410-7.  Keuyom  v. 
Suikm,  cited  in  WWiamt  v.  Owens,  2 
Ves.  jun.  600.  Brydgee  v.  thuheet  ijf 
Ckandot,  2  Yes.  jun.  429.  KnoUyt  v. 
Aleock,  5  Ves.  jun.  648,  and  7  IHd,  564. 
Harmood  v.  Og^ander,  6  Ibid.  219.  Aity, 
Gen,  V.  Vigor,  8  Ibid,  281.  Maundrell 
V.  MmmdreU,  10  Ibid.  256,  264.  Raw- 
Una  V.  Bwgit,  2  Ves.  &  Beam.  386. 
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THE  PRINCIPAL  MATTERS. 


ABATEMENT. 
{See  CoiKiBBy  $.— FoRBioH  Attach- 

MBNT»  iL — ^ReFLETIV,  10.) 

^  Pendeocy  of  action  in  inftrior  court  not 

?kidal>le  in  abatement  C.4» ».  (^  P^  6 
Ion-joinder  of  co-executor  as  detodant 
must  be  pleaded  in  abatement.  6 

S  Where  the  matter  goes  as  well  in  abate- 
ment as  in  bar,  it  miy  be  pleaded  in  abate- 
mentf  or  in  bar*  at  ekctiMi.  '4X>S 

4  lu  a  suit  by  «KecQtdrs»  a  plea  in  abate- 
ment. Uiat  there  is  another  not  named, 
most  aver  that  he  is  living.  868 

5  Two  actions  broi^ght  at  the  saaM)  time  for 
the  same  thing,  may  be  pleaded  in  abate- 
ment pf  each  other,  and  kxith  shall  be 
abaledw  401 

6  Deciaratiou  being  of  a  precedent  term, 
defendant  has  four  ficstdays  of  next  term 
to  plead  in  abatement.  453 

7  An  action  abates  by  the  death  of  one  of 
the  plaintifEb  after  Uie  day  in  bank,  and 
before  Yetdict.  532 

ACCEDAS  AD  CURIAM. 
(8^  Shebiff,  2.) 

ACCORD. 

1  Accoid  and  satislbctioD  is  no  plea  to  letre 
ficias  on  a  judgment  359 

9  Replication  to  plea  of  accord  and  satisfac- 
tion should  traverse  the  pi^meiU  and  not 
/the  aeeepUmee*  422 

That  either  is  traversable.  See  n.  (a),  ih. 

3  In  debt  on  bond,  the  defendant  may  plead 
an  accord  and  satisfaction  by  delivering 
up  to  plaintiff  a  bond  in  which  plaintiff 
was  bound  to  him.  53d-3 


I 


ACCOUNT. 

After  judgment  quedetmnpuUt  in  an  ac- 
tion of  account,  it  is  no  objection  in  arrest 
of  the  second  judgment  that  defendant  is 
chaiged  as  receiver  (instead  of  bailiff)  of 
goods  ad  merchandizandum.  378 

ACCOUNT  STATED. 

(fieeCam,  7<«'Exboiivors»  6S.) 

1  When  this  is  a  good  plea  in  bar,  see  iit- 
sumpsit  20, 2 1, 22. 

ACTION. 

1  An  action  lies  against  the  sheriff  for  out- 
lawing phuntiff  after  a  eupersedetu  to  the 
exijfeni.  6 

2  An  action  lies  for  a  possibility  of  damage. 

15, 16 

3  As  to  call  an  heir  apparent  a  bastard. 

16  &  n.  («) 

4  The  owners  of  two  antient  mills  in  a 
manor,  at  one  or  the  other  of  which  the 
tenants  are  bound  to  grind,  may  join  in 
an  action  for  not  grinding  at  either.      20 

5  In  whose  name  an  action  shall  be  brought 
for  a  penalty  imposed  bf  the  bye-law  of 
a  ootporaHonw  36-7 

6  Wbetlier  any  actiott  Hes  for  breach  of  a 
contract  to  marry  ?  65 

7  A  judgment  agpainst  the  plaintiff  in  a  for- 
mer action  is  no  bar  to  a  second  for  the 
same  cause,  if  ft  appears  on  the  record  to 
have  been  given  for  insufficiency  of  the 
declaration,  although  erroneously  entered 
as  if  he  had  been  barred  by  the  plea. 

198-9 

8  No  actiojd  lies  for  beating  the  plamtiff's 
wife,  so  that  she  died.  224-^  n.  («} 


ACTION. 

9  The  novelty  of  an  action  is  an  argument 
against  it  43 1  &  n.  (e) . 

10  An  injury  occasioned  by  a  voluntary  act, 
is  actionable :  seau,  if  the  party  was  com- 
pellable to  do  it  431 

11  When  a  thing  is  in  its  nature  not  action- 
able, the  addition  of  faUelyf  maUeiouslyt 
or  knowingly  will  not  make  it  so*         ih. 

Id  On  the  privilege  of  waving  a  tort  aud 
redressing  wrongs  by  actions  ex  contrac- 
tu. See  i79  ^  ii- {d) 

ACTION  ON  THE  CASE. 

{See  Common,  3,  9^  13. — Costs,  1,  3. 
'    Inferior  Court,  13.) 

1  Action  on  the  case  lies  against  the  mayor 
of  London  for  refusing  a  poll  at  the  elec- 
tion of  a  bridge-master.  1 5 

2  Whether  case  lies  for  imprisonment  of 
plaintiff  by  virtue  of  a  latitat  sued  out 
falsely,  fraudulently,,  and  without  just 
cause?  99,  and  see 394 

3  Case  does  not  lie  by  a  commoner  against 
the  owner  of  a  contigaoos  close  for  "not 
repairing  his  fences,  whereby  the  plaintiff 
was  afrai4  to  use  the  common  lest  his  cat- 
tle should  trespass  on  the  defendant's 
close.  145 

4  Case  lies  against  all  the  coroners  of  the 
county  palatine  of  Lancaster  for  a  false  re- 
turn to  a  writ  delivered  to  one  of  them.  191 

5  In  case  for  a  nuisance  it  is  no  plea  to  say 
that  it  was  removed  by  plaintiff  before 
action  brought :  aliter  in  a  Quodpermittatf 
or  assise.  930 

6  Case  for  a  nuisance  to  real  property  lies, 
though  the  plaintiff  have  assigned  over 
his  estate.  ib, 

7  Case  lies  for  taking  an  excessive  distress 
on  attachment  to  enforce  appearance.  331 

8  Case  lies  for  maliciously  suing  the  plaintiff 
and  causing  him  to  be  arrested,  when  de- 
fendant knew  he  had  no  cause  of  action. 

324  &  n.  (a) 

9  Casfc  lies  for  est  seating  things  not  estreat^ 
able.  340 

10  Semb.  Case  lies  for  intercepting  the  re- 
,  /turn  to  a  parliamentary  writ  and  substi- 

Uiting  another.  388 

1 1  Case  lies  against  the  sheriff  at  common 
law  for  making  a  double  return  to  a  par- 
liamentary writ  falsely  f  maliciauilyf  and 

, '  with  intent  to  put  the  plaintiff  to  ex- 
pence.  390 
Reversed  on  error«  430 

12  On  the  materiality  of  tiie  scienter  in  an 
action;  and  by  whom  notice  may  be  given. 

431-2 

13  W^hcn  a  thing  is  in  its  nature  not  action- 
able, tlie  addition  of  falsely,  maliciously, 

.  or  knowingly,  will  not  make  it  so.        431 

1 4  Declaration  for  keeping  defendant's  horse 


ARREST. 

so  negliffeDtly,  that  it  broke  plaintiff^ 
close  and  bit  his  mares,  must  allege  a  jrt- 
eiUer.  534  &  n.  (a) 

ADVOWSON. 

1  If  one,  seised  of  a  manor  to  which  an  ad* 
vowson  is  appendant,  dies  during  a  va- 
cancy* the  next  presentation  shall  go  to 
the  executor  and  not  to  the  heir.  96 

ALIEN. 

1  A  Dutch  merchant,  after  trading  in  tbia 
country  for  many  years,  becomes  an  alien 
enemy  in  consequence  of  a  war  with  the 
Dutcli,  and  dies :  quare,  whether  the  King 
can  recover  his  goods  after  tlie  restoration 
of  peace?  .       39^40 

d  As  to  the  property  in  the  goods  or  peraooa 
of  enemies  captured  in  war,      40  &  n.  (a) 

3  On  the  situation  of  aliens  resident  here  af- 
ter proclamation  of  war,  41  &  n.  (&) 

4  On  the  necessity  of  an  inquest  of  office 
before  seizure  of  alien's  goods,    4 1  &  n.  (c) 

5  Alien  merchants  have  a  convenient  time 
to  remove  upon  a  breaking  out  of  war.  41 

ALIMONY. 
{See  PRORXBITION,  Id.) 

I  Alimony  is  a  matter  of  ecclesiastical  cog- 
nizance. 88f 

AMENDMENT. 
{See  QvARB  1hpbdxt«  S.)  * 

1  Information  at  common  law  may  be 
amended  by  the  court,  ijitimre,  as  to  in- 
formations on  penal  statutes?  Indictments 
are  not  amendable.  9%\ 

9  Plea  p\tis  darrein  is  not  amendable  except 
at  the  assizes.  253 

3  If  the  bill  on  the  file  and  imparlance  be 
right,  the  issue  roll,  or  Ni.  Pri.  record, 
may  be  amended  by  them,  if  the  issue  be 
not  thereby  altered.  325 

ANCIENT  DEMESNE. 
(See  Ejectment,  2.)   ' 

APPEAL. 
{See  Courts,  9^) 

APPORTIONMENT. 
{See  Covenant,  15. — Rent,  11  to  15.) 

APPRENTICE. 

1  A  master  is  not  compellable  to  take  an 
apprentice.  421.  Sedvid*  n,  {b),  ib, 

ARREST. 
{See  Warrant,  1.) 

1  A  soldier  is  not  privileged  from  arrest  j 


ARREST. 

■  *  mid  a  rescue  by  his  fellow  soldiers  is  a 
rioL  359 

tl  Executor  may  arrest  before  probate.   539 

Qtutre,  if  such  arrest  be  good  as  against 

straugersf  540,  n.  (a) 

ASSAULT  AND  BATTERY. 
{See  Action,  8.— Award,  5.— Practice,4.) 

1  A  private  person  may  justify  a  battery  by 
a  moUiter  manut  impasuii,  to  preveut  the 
plaintiff  from  disturbing  the  burial  ser- 
vice. 131-2 

2  .If  two  be  fighting,  any  one  may  part  them. 

13« 

3  In  trespass  for  assaulting,  wounding,  me- 

•  nacing,  &c  a  plea  justifying  in  defence  of 
possession  needs  not  specifically  answer 
the  menacing.  136 

4  A  wounding  cannot  be  justified  in  defence 

•  of  property,  without  shewing  a  previous 
assault  by  plaintiff.  ib, 

5  Battery  cannot  be  justified  in  order  to 
maintain  precedence  at  a  funeral.       393 

ASSETS. 
(SeeBoNJh  17* — Executors.^^Heir.) 

ASSUMPSIT. 

{See  Executors,  19f  65. — Infant,  4.— 
^.  Inf^rior^Court,  7»  26. — Office,  14. 
—  Pleading,  70. — ^Troybr,  2.) 

i  IndehiUUne  OMtumpsit  will  not  lie  upon  a 
bill  of  exchange  against  the  acceptor. 

14,313 

2  When  an  acceptance  is  evidence  on  a  ge- 
neral count.  14  &  n.  (c) 

3  Agreement  by  plaintiff  not  to  join  with 
his  uiiclc  in  a  suit  commenced  against  him 
by* defendant,  is  not  a  good  consideration. 

21 

4  Aentmpiit  by  under-sheriff  to  execute  a 
writ  of  elegit,  and  cause  certain  goods  to 
be  found  upon  inquisition,  which  he  had 

•  wrongfully  seized  under  a  former  writ,  is 
wholly  void.  32 

5  Astumpsit  to  do  several  dependant  acts, 
'  whereof  some  are  unlawful,  is  wholly 

void.  33 

6  Promise  by  defendant  to  pay,  if  the  plain- 
tiff *'  shall  make  his  debt  appear,**  or 

'  **  prove  it,**  shall  be  intended  of  proof  at 
the  trial  of  an  action.  53,114 

7  As  to  promises  to  pay  upon  proof  by  the 

•  extrajudicial  afiidavit  of  the  plaintiff,  see 

63 

8  Promise  by  defendant  to  marry  plaintiff, 
in  consideration  (hat  plaintiff  would  for- 

■  bear  to  marry  for  seven  years  ^  held  a 
good  consideration.  €6 

9  Promise  in'  consideration  that  plaintiff 
would  forbear  to  sue  &c«  shall  be  inteuded 
a  forbearance  for  life,  ib,  ^  n.  (a) 


ASSUMPSIT. 

• 

10  Auumpsit  lies  on  mutual  promises  of 
marriage.  It  is  unnecessary  for  a  female 
plaintiff  to  allege  that  she  offered  herself. 

95 

11  In  an  indebitatus  count,  the  indebitatus 
is  inducement,  and  the  assumpsit  the 
ground  of  the  action.  104 

12  In  such  a  count,  it  is  enough  if  the  origin 
of  the  debt  be  alleged  generally,  so  that 
it  may  appear  to  be  a  simple  contract.  i6. 

13  Assumpsit  lies  in  the  courts  of  common 
law  for  the  fees  of  chancellors,  registers, 
proctors,  parish  clerks,  &c 

113,  C.  134,  B.  (a) 

14  A  promise  to  make  a  thing  appear  gene- 
rally, Shan  be  intended  of  proof  upon  the 
trial?  aliter  of  a  promise  to  make  it  ap- 
pear to  a  particular  person.  114 

15  Delivering  up  a  bond  is  a  good  consider- 
ation. 115 

16  A  general  promise  of  indemnity  to  the 
venoee  of  goods,  extends  only  to  lawful 
evictious;  and  in  an  action  by  vendee,  it  is 
enough'  if  the  elder  title  appears  of  record, 
without  expressly  alleging  it.  13 1 

17  Assumpsit  Ires  oii  promise  by  defendant 
to  pay  his  futher's  debt,  in  cxHisideratlon 
that  plaintiff  would  bring  two  witnesses 
to  swear  before  a  justice  that  his  father 
had  promised  to  pay  it.  ^133 

18  In  declaring  on  a  promise,  in  considera- 
tion of  forbearance  to  sue  a  stranger  on  a 
bond,  whether  it  be  necessary  to  shew 
that  the  bond  was  forfeited  f  l6l 

19  Defendant  promises  to  pay  money  in  con- 
sideration of  a  promise  by  plaintiff  to  as- 
sign a  lease :  tlie  assignment  is  not  a  con- 
dition precedent  to  the  payment         195 

20  In  indebitatus  assumpsit,  it  is  a 'good 
plea  to  say  that  the  parties  accounted  to- 
s/elher,  and  that  plaintiff  discharged  de- 
fendant in  consideration  of  a  promise  by 

•  defendant  to  pav  the  balance.  *  195-6 

21  Account  stated  and  balance  paid,  is  a 
good  plea.  ^  n.  (a),  196 

22  So  an  account  stated  and  a  negotiable  se- 
curity given  for  the  balance.  ib, 

23  The  delivery  of  the  plaintiff^s  or  a  strang- 
er's goods  to  the  defendant,  is  a  good  con- 
sideration. A  titer,  if  they  are  goods  of 
the  defendant  himself.  212 

24  Semb^Assumpsit  lies  on  a  special  promise 
to  pay  rent ;  but  not  in  an  inferior  court. 

214&n.(d) 

25  Indebitatus  assumpsit  lies  for  tithes  sold* 

234 

26  Defendants  mother  being  taxed  to  rc<- 
pair  a  church,  was  excommunicated  for 
non-payment:  semb.  an  action  lies  against 
defendant  on  a  promise  toplaintiffii;  being 
churchwardens,  that  in  consideration  the 
bishop,  at  the  instance  of  defendant,  would 
absolve  her  motlier,  she  would  pay.   284 

In  such  case,  a  declahition  by  the  plain- 
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Ijfis  as  late  ekitrehwfrdent,  is  good  aAer 
verdict.  S85 

27  Where  a  pronuGe  is  made  to  a  stranger 
oil  good  consideration,  he  that  has  an  in- 
terest in  the  promise  shall  sue.  f& 

S8  In  asiumont  by  a  woman  for  breach  of 
promise  or  mamagc,  it  is  enough  to  aver 
that  she  was  ^mper  ptaratOf  without  say- 
ing obtulit  M.  347 

29  Indebitatui  atsumpiit  pro  dherm  rehu, 
bad.  3.50^  ni  vtis  937 

SO  IndeUtatiu  lies  for  money  due  bycostom 
of  London  for  scavage.  493 

31  Forbearance  to  sue  for  a  debt  due  from 
a  person  deceased,  is  a  good  considentioa 
for  a  promise  by  a  stranger  t<^pay  it:  lyid 
when  the  promise  is  general,  no  requieat 
is  necessary.  439 

That  the  declaration  must  make  it  a|^ 
pear  that  some  one  was  liable  to  be  sued, 
when  the  promise  was  made»  sst  n.  («),  i^ 

S'i  Declaration  in  Mtun^l,  in  considera- 
tion pf  ibrbearauce  to 'sue  lor'adebtof 
"  'iOjf .  a  u/tro,"  held  bad  after  verdict. 

449 

33  In  as$umpiU  on  a  general  pitNnise  of 
quiet  enjoyment,  thelesMe  needs  not  shew 
Uiat  the  i^temiptioB  was  under  a  lawAil 
title.  400^  ted  vtWs  n.  («)»  ib, 

34  AssumpiU  lies  on  a  promise  to  pay  the 
debt  of  a  third  person  within  fourteen 
daySy  in  consideration  of  an  agreement 
by  plaintiff  to  abate  part  of  it.  And 
semb,  {per  Norths  C.  J.)  the  original  debt- 
or may  take  advantage  of  such  agreeneat 

404 
3^  The  defendant's  father  being  about  to 
iell  timber  to  raise  a  portion  for  his  daugh- 
ter, tlie  defendant,  in  consideratiou  that 
he  would  forbear  to  do  so,  pronused  his 
father  to  pay  her  \QQOL  The  daughter 
mav  sue  cfefendant  on  this  promiM.  471 
That  the  representatives  of  the  fitther 
JiMUf  sue,  See&C.  479,  n.  (b) 

Whether  a  party  may  sue  on  a  contract 
titter  «ZtM,  in  which  lie  has  an  interest; 
and  whether  the  consideration  in  amaHp- 
eU  must  mQve  from  tlie  plaintiff. 

See  re/erenca  in  n.  (6),  ib, 

36  On  trial  of  title  to  lands  or  offices  by  m- 

debitaius  asmxmpeii  for  money  had  and 

received*  See  n.  {d)^  479 

ATTACHMENT,  FOREIGN. 

1  Foreign  attachment  is  no  bar  without  a 
recovery.  6 

2  Pendency  of  attachment  before  writ  pur- 
chased, whether  pleadable  in  abatement. 

ib,  C.  4,  M.  (a) 

3  Money  due  by  award  may  be  attached. 
But  not  money  due  on  judgment  of  a  su- 
perior Court  56 

4  Kor  a  debt  for  which  an  action  has  been 
commenced  in  such  a  Court  ib. 


AVfABSf. 

5  Nor  money  awarded  by  a  rule  of  Court 

n.  (e),  ik, 

6  Th^  goods  of  a  corporation  may  be  attacb* 
ed.  d07 

7.  How  Air  Chancery  will  support  the  eus^ 
tom  of  foreign  attachment.  3  IS 

ATTAINT, 

1  No  attaint  in  criminal  cases.      5  &  n.  (^) 

2  Writ  of  attaint  is  obsolete  but  not  inopa> 
attve.  n.  (^),  t&. 

AITORNEY. 
{See  Ekror,  98^— MaivraiiAifCB,  €,3,  4.) 

I  Attorney  committed  and  struck  out  of  the 
roll  for  being  mMde9$er.  74 

(^  A  letter  of  attorney  to  two^  omitting  the 
surname  of  one,  is  void.  146 

3  To  an  action  of  etmtimftl  for  attomeyV 
fees,  defendant  may  pimid  in  bar  the  ttat 
3  Jac  1,  c.  7,  and  that  plaintiff  has  de- 
livered no  bill.  957 

4  Attorney  of  B«  R*  cannot  be  fined  for  re- 
fusing to  serve  as  a  conuuon-council-inan 
in  a  corporation.  407 

AUTHORITY. 
{See  LicvuGB.) 

1  A  bure  authority,  though  made  irrevoca- 
ble, may  be  revoked.  89 

2  An  act  void  from  defect  of  authority* 
cannot  be  made  good  by  relation.      44# 

AVOWRY. 
{See  RapLBYiir.) 

AWARD. 

{See  Attachmknt,  3,  5.— InFANt,  8.— 
Pleadiitg,  1 1.) 

1  Where  an  award  of  all  natters  up  to  a 
period  not  included  in  the  submisaioii,  is 
good.  51 

9  An  award  of  mutual  releases  is  good,  iB. 

3  An  infant  and  oneof  ftill  age  (A.)  join  in 
an  arbitration  bond,  and  it  is  awarded 
that  they  or  either  of  them  shall  pay  102. 
and  that  plaintiff  shall  release  to  them^  af* 
ter  thev  have  released  to  him:  the  bond 
is  valid  as  to  A,  ttiough  voidable  aa  to  the 
infant;  and  the  award  is  good  and  mu- 
tual. 139 

4  An  award,  that  one  of  the  parties  and  it 
stranger  shall  do  an  act  binds  the  party, 
but  is  void  as  to  the  stranger.  140 

5  An  indictment  for  battery  cannot  be  re>. 
ferred  to  arbitratioii.  904 

6  So  of  all  causes  criminal^  unless  by  re- 
commendation of  the  Ce^rt. 

205^  C.  908,  n«  («) 

7  Award  topaymouey  in  a  8ti«0ger*s  house, 
is  good,  for  rlicenceshaU  be  intended.  !&• 


.  AWARD. 

8  Afwurd  *'to  paj  40i.  ibr  b  trcapatt**  !■ 
good  and  mulivil.  305 

9  The  award.  18,  that  defeadant  shall  pay 
20/.  to  plaintiff'  io  satblbction  of  all  trea- 
pa«Ms»  and  that  they  ahall  give  attjlaal 
rdeafCi  up  to  the  time  of  the  mmmdf  if 

'  furthertrctpasrtswerecQiiimittedbelweeo 
the  submittion  and  the  award,  the  aif  ard, 
though  it  may  be  Toid  a»  to  the  releases, 
is  good  for  the  rest.  «65-6  &  n.  (d) 

That  the  award  of  releasea  in  the  above 
case  is  not  wholly  void.         See  n.  {e),  ib. 

10  On  a  plaa  of  %•  award,  the  plaintiff 
states  an  awaid  in  his  replication ;  it  is 
no  departure  to  rqoin  matter  of  fiict  which 
makes  it  void.  «66  &  n.  (e) 

U  An  award  that  one  party  shall  pay  uie 
other  102.  and  gire  matual  relraset,  is 
good*  SS6 

Id  Arbitrators  majr  appoint  an  umpire  at 
any  time  after  the  expimtien  of  their  own 
authority  and  before  the  time  limited  for 
the  umpirage;  578 

13  Arbitrators*  who  lay  down  their  business^ 
may  resume  it»  and  make  an  award  witl)- 
itt  the  limited  time.  ih. 

14  In  debt  oo  bond  to  oeHbrm  award,  the 
plaintiff  most  aver  tnat  it  was  rtedy  to 
be  delivered,  te.  when  the  sobmimion  is 
in  those  terma.  415 

15  Discontinuance  allowed  in  debt  on  bond  | 
to  perform  an  award.  ib» 

16  ArbitralorB  award  releases  of  all  actions 
to  the  time  of  tlie  award:  it  shall  be  in- 
tended that  no  new  matten  hapoenad 
between  the  rabmission  and  awara,  un- 
1cm  shewn*  463 

17  Replication  Jo  plea  of  no  emmrd  most 
shew  an  award  agreeable  to  the  submis- 
sion; and  eeemiimmfarmam  et  effectum  ia 
not  enough.  467 

So  the  words  duly  and  t»  tbie  manner 
will  not  cure  the  defective  statement  of 
the  formalities  of  the  award.  n.  (a),  ih, 
18.  Defendant,  who  pleads  no  moard,  is  es*- 
topped  fivm  taking  any  exception  which 
supposes  an  award  made.  G^ 

BAIL. 
{See  SnsRiFP,  5, 6,  7«) 

1  Statute  33  Hen.  6^  on  sheriff's  bonds,  is 
a  private  act,  and  must  be  pleaded. 

101,  ied  vid.  n.  (a),  ib, 

2  What  variance  in  the  description  of  the 
plea  will  avoid  a  bail  bond.  105 

3  rhe  writ  waa  returnable  ta  esnrtilarMi 
n^ienmque  &c.  and  the  bail  bond  was  to 
appear  in  eomeeUmria  apnd  Weetmonatter^ 
umcmqme,  4ic.  held  a  mtal  variance.  118 

4  In  idtefaeim  by  an  administrator  agaiast 
bail,,  a  plea  that  the  intestate  did  not  sue 
out  any  ea,  §eu  against  the  principal,  is 
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good«  without  saying  that  neither  inlicB* 
tate  nor  the  administrator  did.  538 

5  Bail  are  diacharced  by  the  dmth  of  the 
principal  before  me  return  of  the  ca.  so. 

ib. 

6  Where  part  is  levied  on  tlie  principal,  the 
bail  are  liable  for  the  residue.  344 

7  Bpil  in  enor  are  estopped  by  the  record 
of  judgment  affirmea,  remitted  by  the 
Exchequer  Chamber  into  King*s  Bench. 

a75 

8  Bail  may  render  their  prhicipal  at  any 
time  before  the  return  of  second  eeL/a.   -^ 
If  on  the  kujt  day  of  lerm»  it  must  be 
sedenie  enriA*  441 

9  Court  of  King's  Bench  will  not  bail  a 
peer  committed  by  House  of  Lords,lhongh 
the  commitment  be  **  for  contempt**  gene- 
rally, and  ^  durhig  the  pleasure  of  the 
King  and  of  that  house,**  and  though  the 
house  be  adjonroed.  Semb.  aUtert  in 
case  of  prorogation  or  dissohitien.    453-4 

BAIUPR 
(See  DisTKBss,  9,  10.— Rsplbtih,  1 1.) 

1  A  bailiff  errant,  or  special  baUfff,  Is  not 
bound  to  tak^the  oaths  prescribed  by  t7 
Elia.  c.  in.  419 

%  Bailiff  of  k  manor  may  be  made  by  werd 
ofmooth.  537 

On  the  authority  of  the  bailiff  of  a  ma- 
nor. See  n.  (e),  536 

BANKRUPT. 

1  The  Chancellor  has  no  authority  to  gmt 
a  commission  of  bankrupt  without  petition 
in  writing;  but  after  such  petition  ne  may 
grant,  repeal,  or  supersede  commissions  Uh 
<ief  fuotter  without  a  new  petition.  The 
graut  of  a  new  commission  KtLeapersed$a$ 
to  the  old  one«  €70 

S  Payment  to  a  bankrupt  tieforecommlsrion 
issued  is  good,  if  made  without  notice  of 
bankruptcy,  or  by  oompulsion  of  law.  949 

3  One  who  contmcta  with  the  kin^  to  vie* 
tnal  the  navy,  is  not  a  trader  wilhhi  the 
bankrupt  lawa,  altbough  he  sella  the  sur* 
plus.  991 

4  Goods  seized  under  an  execution  after 
bankruptcy  and  before  commimion  issued, 
pam  Io  assignees.  397 

5  A  party  arreitedfor  debt  is  set  at  largeon 
bail,  bujt  afterwards  readers  himself  to  pri- 
son {where  ha  Hee  fir  two  months']  qnmre, 
whether  his  bankruptcv  shall  relate  to  the 
firstarrest,  orto  the  render?  5399540&n.(a) 

BARGAIN  AND  SALE. 

{See  Leasb  1Q.— PLSADiiia  48.-^ 
Use  1,  4, 6.) 

1  A  bargain  and  sale,  without  pecuniary  con<- 
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sideratioo,  may  operate  aa  a  covenant  to 
stand  seised.  368*9 

%  A  deed  of  bargain  and  sale^  in  which  mo- 
ney is  mentioned  to  have  been  paid,  is 
goody  though  in  &ct  it  never  was  paid.  529 

BARON  &  FEME. 

(iS(ee  Action,  8.^ — Coptbold,  26. — Fine,  9. 
Lease,  12.— Mahhiage.— NrjisAKCE,  1. 
Release.  10.) 

1  The  wife  may  join  as  plaintiff  where  the 
action  would  Jirvive  to  her,  and  she  may 
join  in  many  cases  where  she  is  not  bound 
to  do  so.  836 

d  The  defendaot*s  wife  bought  goods  of  the 
plaintiff,  a  mercer,  which  the  defendant 
paid  for:  the  defendant  is  afterwards  se- 
parated from  his  wifCf  who  boys  more 
goods  of  the  plaintiff  before  he  has  notice 
of  the  separation:  the  defendant  is  liable 

•  ibrthem;  <em6.iMii«,if8he  had  afterwards 
taken  up  goods  of  a  stranger.  248-9 

5  For  cases  in  which  the  husband  is  liable 
upon  contracts  of  the  wife  after  separation. 

See  n.  (6),  249 
4  Trust  deed  of  separation  is  no  bar  in  the 
-  ecclesiastical  court.        283,  €.324,  n.  {b) 

6  Feme  covert  may  sue  alone  in  the  spirit- 
ual court  for  defamation,  and  the  hus- 
band^s  release  is  no  bar:  aUter,  if  the  suit 
be  for  a  legacy  or  other  duty. 

ft9\,and»een»{a) 

6  The  widow*s  claim  to  paraphernalia  must 
yield  to  tl^e  claim  of  her  husband's  credit- 

:  ors,  though  she  may  have  bought  the  or- 
naments out  of  her  own  pin-money,  pro- 
vided she  was  living  with  her  husband. 

304 

7  Baron  and  feme,  seised  to  tliem  and  the 
heirs  of  the  baron,  make  a  lease,  and  then 
join  in  an  action  of  waste;  semb.  a  count 
concluding  ad  exharedationem  eomm  is 
bad.  343 

8  In  a  suit  against  baron  and  feme  as  admi- 
nistratrix they  must  both  plead.  361 

9  Hab»  corp,  granted  on  suggestion  that  a 
lady  was  confined  and  ill  treated  by  her 
husband ;  and  the  husband  bound  to  the 
peace  and  good  behaviour.  376-7 

10  A  bond  by  husband  to  wife  before  mar- 
riage, conditioned  to  leave  her  1000/.  at 
his  decease  if  she  survives,  is  not  extin- 

.  guished  by  intermarriage. . 

512;  and  $ee  u.  (6),  515 

BASTARD. 

1  An  order  for  a  yearly  payment  by  the  re- 
puted father  of  a  bastard  is  bad.  414 

2  The  sessions  have  no  power  to  make  an 
original  order  in  cases  of  bastardy. 

483 ;  ted  vide  n.  (a),  ib. 


BOND. 

BILL  OF    EXCHANGE  k,  PROMIS- 
SORY NOTE. 

{See  Assumpsit,  I,  2.) 

1  When  a  bill  is  evidence  on  a  general  count 
•  in  detumptiU  14  Ac  n.  (<*) 

2  A  note  held  assignable  in  equity  though 
not  at  law.  312 

BISHOP, 
(Church,  14,20.) 

1  Whether  proof  of  a  will  is  before  the 
bishop  in  person  or  his  chancellor.  55,  C.  70 

2  A  bishop  seised  of  two  manors  which  had 
been  anciently  let  together  at  an  entire 
rent,  leased  both  to  A.  at  the  antient  rent 
for  three. lives:  A.  underlet  part  to  B.aiid 
then  surrendered  the  whole  to  the  suc> 
ceeding  bishop,  who  leased  the  manor  (ex- 
cepting the  part  underlet),  reserving  the 
whole  antient  rent;  held  that  the  second 
lease  was  good  within  1  Eliz.  c.  19.     179« 

3  In  a  lease  under  1  Eliz.  c.  19,itiseuough 
if  the  same  yearly  rent  be  reserved,  id- 
though  payable  on  dilSerent  days.        180 

4  Two  farms,  usually  leased  separately,  can- 
not be  jointly  demised  by  a  bishop  reserv- 
ing the  two  former  rents  entirely.        18 1 

5  More  than  the  old  rent  may  be  reaerved 
under  l  Eliz.  c.  19.  182 

6  A  reservation  in  an  ecclesiastical  lease  of 
the «« old  rent  **  generally,  is  bad.  1 83 

7  Lease  by  a  bishop  of  two  acres,  reserving 
a  rent  out  of  one,  is  bad.  ib, 

8  Of  concun'ent  ecclesiastical  leases,    163-4 

9  Part  of  a  (arm  usually  let  at  a  certain  rent 
may  be  demised  by  the  bishop  at  a  rent 
pro  ratA.  184 

10  An  ecclesiastical  lease  is  not  binding, 
which  reserves  less  than  the  old  rent  to 
the  lessor,  although  the  old  rent  or  more 
be  reserved  to  the  successor.  185 

11  When  a  panionage  is  appropriated  to  a 
bishop,  living  the  incumbent;  a  lease  by 
the  bishop  before  tlie  incumtients  death 
is  void.  527 

BOND. 

{See  Accord,  3. — Award,  3. — ^Barox 
AND  Fkme,  10. — Demand,  1,  2. — Exe- 
cutors, 11,70. — Gaming,  1.— In  FAKT, 
J2i3. — Mortgage,  3. — Pleading,  32. — 
Usury,  1.) 

1  Unlawful  maintenance  may  vitiate  part  of 
the  condition  of  a  t>ond,  without  avoid- 
ing it  for  the  whole.  *       81 

2  Obhgor  is  estopped  by  the  recital  of  a 
custom  in  the  condition  of  his  bond.    100 

3  if  an  obligation  be  joint  and  several,  the 
creditor  may  charge  the  surviving  ob- 
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ligor,  or  the  executor  of  the  deoeaiod,  at 
electioD..  128 

4  OUisimmunoietquitmUh§iMf*trummake» 

a  bond  joint  and  several.  ih, 

5  Aoovenantby  A.  to  save  B.  harmless 
from  a  bond  in  which  they  are  jointly 
bound  to  C,  extends  to  a  wrongful  suit 
by  C.  against  B.  upon  the  bond.         142 

6  In  debt  on  a  bond  conditioned  to  per- 
form covenants  in  an  indenture,  a  plea  of 
performance  must  make  yr0f€rt  of  the  in- 
denture. 156 

7  Where  the  condition  of  a  bond  is  to  make 
such  assurance  as  the  obligee's  counsel 
shall  advise,  within  six  months,  or  else  to 

'.  pay  SOOL  it  is  a  good  defence  to  say,  that 
the  obligee's  counsel  did  advise  no  assur- 
ance within  six  months.  228*9 

8  Where  the  condition  is  in  the  disjunc- 
tive, and  one  part  is  made  impoasible  by 
the  act  of  the  obligee,  the  obligor  is  ex- 
cused from  the  other:  aUter^  where  one 
part  is  made  impossible  by  the  act  of  a 
mere  stranger.  229 

9  A  bond,  with  condition  that  if  the  obligor 
do  not  pay  the  money,  it  shall  be  void, 
shall  be  construed  to  become  void  on  paaf- 
meniofit.  247 

10  A  writing  shall  be  intended  to  be  an 
obligation,  if  the  description  in  the  de- 
•claration  imports  it  to  be  one,  although 
sealing  be  not  averred.  9^ 

1 1  The  condition  of  a  bond  was,  that  if  the 
obligor  by  the  10th  of  November,  did 
not  legally  prove  money  paid,  then  if  he 

.  paid  the  money  on  that  day,  the  bond 
should  be  void.  Held,  that  the  bond  was 
not  discharged  by  the  death  of  obligor 
before  that  day.  269  &  n.  {a) 

12  Whetlier,  and  when,  a  man  shall  avoid 
his  bond  by  duress  to  his  co-obligor.  351 

Id  Bond  to  the  warden  of  the  Fleet  for  ease 
and  favour,  is  void  at  common  law.      975 

14  Parol  condition  is  not  pleadable  to  a  bill 
under  seal.  489 

15  If  executor  of  obligee  makes  the  obligor 
•  his  executor,  this  is  no  extinguishment  of 

the  debt.  513 

16  Obligor  may  discharge  himself  by  pay- 
ing the  penalty  before  the  money  is  due 
by  the  condition.  515 

17  Where  an  obligee  makes  the  obligor 
his  executor,  who  administers  but  never 
proves,  the  bond  debt  is  extinguished,  un- 
1^  there  be  a  defect  of  assets  for  pay- 
ment  of  creditors.    '  •  520 

That  the  debt  is  released,  though  he 
never  administers,  if  he  does  not  ab«>lute. 
iy  refuse,  see  n.  (a),  ib. 

That  it  is  assets  for  the  payment  even 
of  legacies,  if  such  intention  appears. 

n.  (a),  ib. 

That  equity  will  consider  the  executor 


CHURCH. 

trustee  ftur  the  next  of  Iud  to  the.  amount 
of  the  debt,  n.  («),  ib, 

18  Bad  English,  or  mi»«pelJiog,  will  not  vi- 
tiate a  bond.  .   541 

BOROUGH  ENGLISH. 

(iS'eeHBim.lO.) 

BOTE. 
{See  Covenant,  16. — Lease,  14.) 

CALENDAR. 
{See  Courts,  2.) 

CANONS. 
{See  Church,  7.) 

CARRIER. 

1  An  action  for  the  miscarriage  of  goods  by 
water  may  be  brought  against  the  ship- 
owners, or  the  master.  499 

2  It  will  lie  ex  contractu^  without  ailing 
the  custom  of  England.  t£ 

3  It  must  be  brou^^ht  agaiust  aU  the  own- 
ers, and  a  nou-jotnder  may  be  shewn  -un* 
der  the  general  issue. 

Ibid.  Sed  vide  n.  (c),  500 

Whether  a  plea  in  abatement  for  non- 

joinder  of  owners  be  available  when  the 

declaration  is  in  tort.         See  n.  (c),  500 

4  There  is  no  difference  in  law  between  a 
land-carrier  and  a  water-carrier.         499 

CERTIORARI. 

{See  CiNquB  Ports,  6,  7.) 

1  How  far  a  conviction  for  deer-stealing 
under  13  Car.  2,  is  examinable  in  B.  R. 
by  eerltotvtri.  409 

CHARITY. 

1  When  money  is  given  to  charitable  uses 
generally,  the  king  shall  have  the  dispo- 
sal of  it:  if  the  charity  be  expressed,  the 
commissioners  for  charitable  uses  have 
authority.  330 

CHURCH. 

{See  Adtowsom. — Exboutioit,  4. — Ivwom 
MATioN,  5. 6.— Prohibition,  2i,  31.— 
QuARE  Impedit. — Simony.) 

1  The  value  of  a  benefice  within  21  Hen. 
8,  c.  13,  concerning  pluralities,  shall  be 
estimated  by  the  valuation  in  the  king*s 
books.  27 

2  Upon  acceptance  of- a  second  benefice 
with  cure,  the  patron  of  the  first  may 

•  present  to  it,  be  the  value  what  it  may : 
but  lapse  shall  not  incur  agpainst  him  with- 
out notice,  unless  the  first  be  of  the  value 
of  8/.  51-2 


CHURCH. 

S  ^ccepteace  of  a  second  bcneftce  it  void 
«&  mitiQ  by  not  mibacribing,  and  wach  ac- 
ceptance therelKre  will  not  vacate  the 
flnt.  5S 

4  Loss  of  the  second  benefice^  by  not  read- 
ing the  articles,  does  not  restore  the  in- 
cumbent to  the  fint  which  he  had  for- 
feited, ih, 

5  When  a  benefice  is  vacated  by  not  read- 
ing the  articles,  no  lapse  inctui^  against 
the  patron  without  notice.  ib. 

6  Defiiult  in  reading  does  not  vacate  the 
'      benefice  ab  initio.  ib» 

7  The  canons  ^  1009  ha^  been  confirm- 
ed by  Parliament^  and  have  the  force  of  a 
statute.  171,  Sed  vide  n.  (/). 

8  The  king  presents  to  a  church  vacat^l 
by  simony,  and  then  an  act  of  pardon  is 
passed  c#ntainiog  a  restitution  of  forfei- 
tures: temh.  the  right  of  the  patron,  to 
present  is  not  restond  by  the  pardon.  197 

9  The  king  may  revoke  a  presentation  by 
express  words — QiMstv,  whether  general 
words  of  restitotion  in  a  pardon  ^sinKK 
ny  will  have  the  same  effect? 

198  At  not^  ih. 
H>  Since  the  statnte  of  dissolution,  impro- 
priations are  become  lay  fees.   ■- 

231  ^n.  (a). 

1 1  A  lay  impropriator  is  liable  to  censure 

and  exconmranication  ibr  non-repair.  9Sft 

14  Imprdpriators  ara  Hable  to  procurations 
andaynodab.  Jb. 

15  The  patron  maif  take  notice  of  an  avoid- 
ance by  plurality,  where  he  is  not  bound 
to  do  sa  242 

14  A  prebendanr  of  Ely  is  made'  dean  by 
the  king;  shaUtbe  king  or  the  bishop 
present  to  the  prebend?  2^66 

15  Chancellor  of  the  diocese  cannot  grant 
a  commission  to  tax  parishioners  for  the 
repairs  of  the  church.  286 

16  Church-rates^  how  examinable  and  re* 
coverable.  289»  299 

17  Building  and  rejfiairing  an  isle  will  not 
exonerate  any  one  from  repairing  the 
church,  unless  he  sits  in  the  isle  and  has 
no  benefit  of  the  nave.  901 

18  Clergy  are  contributory  to  the  repairs 
of  a  bridgCi  359 

19  8o  of  highways^  and  they  are  Hable  to 
public  charges,  as  watch  and  ward,  con- 
stables* rate^  &c.  9&d,  4&0,  491 

UO  A  mandate  to  induct^  granted  by  the 
guardian  of  the  spiritualties,  cannot  be 
executed  by  the  arcUeacon  after  the 
consecration  of  a  new  bishop. 

497  f  reversed  on  error,  469 
Whethev  induction  be  examinable  in 
the  temporal  courts, 

see  457,  n.  (a),  Ic  463 

21  Prescriptive  exemption  from  repairs  of 

a  church,  bv  reason  of  repairing  a  cha- 

'  pel  of  eaae^  is  good .  468 


CQMHfH^. 

32  liaior  pari  of  th«  whole  cbaplev 
he  assembled  to  do  a  corporate  act 

595,C.a78»&B.(c) 

CHUACHWARDEN9* 

(5ee  Assumpsit,  26.*-MAifihunvsb  I9  2.) 

1  Churchwardens  may  picwnt  offences 
eommittcd  befinre  they  came  into  office. 

266 

2  Chmrhwardensnayberaqiiired  to  swear 
**  to  present  all  offences  against  the  hinges 
ecderiastical  laws^  accorangto  lasrf  *  boM 
uottopvesentalloffcBGeaagaiDiltfae  ar- 
tidesofviaitatiott.  288 

9  Spiritual  oourt  Witt  not  ba  prohilNted  lor 
citing  chorchwardeBa  after  the  expira- 
tioo  of  their  ofiice,  to  makepresentaiCBts 
by  virtoe  of  their  oath  of  ofike.  290 

4  A  chuffebwardm  ia  nat  compdlaUe  by 
the  Ecclesiastical  Court  lo  present  a  de- 
liii€|«eat.  But  if  he  refiises,  he  BMy  be 
presented  by  hia  successor*  296-9 

CINQUE  PORTS. 

1  IMotti  ColFpvM  lies  to  remove  a  pviaoDer 
in  execotkw  within  the  daqoe  pOTtk    12 

2  The  cinque  ports  have  no  privilege  against 
the  king.  si.  3s  a.  (m) 

9  Lands  within  the  cinque  ports  maty  be 
seized  in  case,  of  outiawry,  and  extended 
upon  judgments.  ik 

4  A  qno  mknu  raae  into  the  ctnqoe  ports, 

ib.  n.  (a).  Bmi  seo  6Ub.  a  P.  19S 

5  Plea  of  privilege  of  me  cinque  ports  moat 
aver  that  defendant  wasceusmonHitthere. 

12, 19 

6  Where  a  asrfiercrt  is  directed  to  a  ciaque 
port  to  remove  orders  made  by  the  oor- 
poration  for  taxing  the  landa  of  tiie  fo- 
reign, a  return  alleging  the  privileges  of 
the  port  ijMist  shew  some"  jurisdktion  to 
which  the  party  aggrieved  asay  appcaL 


7  Certiormi  lies  to  the  cinque  poits  in  mat- 
ters of  the  revenue,  or  criminal  nntten, 
or  where  the  liberty  of  the  subject  is  con- 
cerned, ik 
CLERGY. 

(5m  Chukgh.-— Hi&hwat,  2.) 

COMMON. 
{See  Action    on  tht  CAsa»  9.— Eject- 

I  MBNT,  5. — PBKSGRIFTIOV,  2»  4*) 

1  I'lie  custom  was  to  have  common  lor 
two  years  from  the  time  of  ^reaping  to  re- 
sowing,  and  to  bavix common  for  thewbole 
year,  in  every  third  year,  when  the  land 
used  to  lie  fiilioMr  >-4ieklf  that  a  coBEmion- 
er  might  continue  his  cattle  on  the  tend 
for  any  number  of  years,  if  it  lay  unsown 
so  long.  29 

2  A  grant  of  common  to  mayor  and  bur- 


COSBSON. 

exteftd  to  an  incretoxl  nuln- 
-borofburgenek  135 

3  Oo  the  statement  of  plaiDtiflTs  title  to 
common  in  ati  action  for  df tlurbance. 

See  145  &  n.  (e). ' 

4  A  lord  of  a  manor  may  licence  a  stran- 
ger to  put  his  cattle  on  the  common, 
leaving  suiBcient  for  the  commoners ;  and 
a  plea,  joiHiying  mkder  saeh  Ikeiioe  ki 
an  aotloo  by  a  commonery  mnst  aver  that 
snffieieiit  was  left  190 

5  8iieh  a  Htseiice  pro  kAe  •«»  may  be  with- 
out  deed«  Hem$^  if  for  a  time  oertate.    ib. 

6  Such  4'licence  to  put  ia  meria  ima  ex- 
tends to  bogs*  ta« 

7  Where  aeraal  persbns  have  kmds  lying 
in  a  oammon  field,  snd  they  prescribe  to 
intep«omnMNi  together,  they  may  also 
preseribe  t»  ifldcMe  ag^dnstooe  ano&er. 
Bat  where  one  preMribcs  for  common 
appendant  to  lano,  not  pnroel  of  the  field, 
Ike  ewner  of  the  soil  cannot  prescribe  to 
indose  agUMt  Mm*  fill 

fi  QiMsri^  whatber  one  commoner  can  dis- 
train  the  cattle  of  another  coawnoner, 
¥fbo  snrchai^ges  with  cattle  not  leemu  at 
«NldUnil  f  273  St  n.  (a). 

^  In  sock  a  case  the  lord  may  distrain,  and 
tlM  eonnnoner  may  biteg  an  action  on 
the  easeii  t^. 

10  Any  commoner  may  dislraili  the  otttle 
ofaslnmgar*  ^* 

1 1  One  commoner  may  distrahi  the  cattle 
•    of  anelhtr,  where  the  common  is  for  a 

cMtainnombcrofcnttk.  f7S 

Ifi  So  many  cattle  are  feaant  M  eimehemf  u 

the  estate  will  keep  in  winter.  S74 

13  In  case  for  Asturbing  comafon,  it  is  un- 

nwMHwry  4b  atate  a  particular  title  to  the 

knidto  wlifeh  the  common  is  appendant 

458 

CONDITION. 

(SwBoirB^-i-CoviiiAirv,  8, 14.— DsTtsa, 
95.«— Lbasi,  6.— RaMAivnan,  11.) 

1  No  advantage  can  be  taken  of  a  condi- 
tioOf  ncmine  pimuBt  or  penalty  for  non- 
payment  of  rent,  without  a  demand.  24-5 

2  if  a  devise  be  to  one  upon  condition,  the 
devisee  must  take  notice  of  the  cond|^i 
alhitpeiiL  31 

S  Mmt  ia  bonnd  by  a  condition  annexed 
toadnvise.  32 

4  Where  a  condition  in  restraiat  of  marri- 
age IS  in  terrerem  only,  See  30i 
Pkvol  dondiHon  is  not  pleadable  to^  a  biU 
nnder  seal.  483 

CONSIDERATION. 

(Sw  AlSVMMlT.— CSoTSlTAirT,  19.«t-*0 

U  3.-«UsB,  2, 3»  4.) 


OOPTROLD. 

CONSTABLE 

{See  Lbbt,  2.) 

1  Indictment  against,  for  not  executing  a 
warrant,  must  aver  that  he  was  constable 
at  the  time  of  delivering  it«  524 

CONTEMPT. 
{See  Bail,  9.) 

1  OttcommitmeatBforcontempt,Sfen.(a)>9 

2  No  writ  of  error  lies  on  commitasent  for 
contempt  5  &  n.  {e) 

S  Contempt  in  fiieie  tmrim  is  punishable 
immediately  and  without  the  present- 
ment d  a  jury.  C  326^  n.  (a),  283 

4  To  translate  and  print  a  writ  of  prohibi- 
tion Is  a  contempt*  288 

CONTRACT. 

(iS^FnADDs,  Statutb  oF,3.-^TBir  der,  fi.) 

1  If  I  am  bound  to  do  an  act,  in  which  a 
stranger  must  concur,  I  must  procure  his 
concurrence  at  my  peril.  96 

2  In  personal  contradi,  {he  party  is  not  ^ 
boond  to  deliver  goods  till  ne  have  the 
money,  unless  a  Say  be  fixed  for  pay- 
ment. 195 

COPYHOLD. 

(SMCounxt,  12.-^PoWEit,  15.) 

i  Court  baron  may  be  holden  befone  the 
staward  by  prescriptaoo. 

ir&n.  (a);3l6 

2  Where  the  wife  is  endowed  of  a  moiety 
of  oopybdld  lands  descendible  in  the  na- 
ture of  gavelkind,  and  two  sons  by  dif- 
ferent  vmUere  are  admitted  to  the  reveif  ion 
of  that  moiety,  and  the  son  by  the  second 
Miit€r  dies)  the  admittance  shall  not 
cause  ^poeeeaio  /nOris  in  him,  so  as  to 
make  his  sister  take*  45 

3  Entry,  and  not  admittance,  occaskms  a 
poaestio/nOris  of  a  ccmyhold.    46,  n.  (a) 

4  Whether  a  recovery  of  the  fee,  suffered 
In  a  xsourt'baron  by  a  copyiiolder  for 
life  be  a  forfeiture!  Admittiag  it  to  be 
so^  the  lord,  and  not  the  remainder- man, 
shall  take  advantage  and  hold  for  the  life 
of  the  copyholder.  192 

5  Where  the  custom  of' a  manor  warrants 
only  estates  for  lives,  the  surrenderee  a^ 
ter  admittance  is  in  under  the  lord,      ih, 

6  If  the  lord  gprants  the  freehold  of  a  copy- 
hold, the  copyholder  b  attendant  on  the 
grantee  for  all  things  iNit  suit  of  court, 
w^ich  is  lost.  ib. 

7  Semk*  a  surrender  by  a  copyholder,  to^  a 
disseisor,  lord  of  a  manor,  ud  fieiendmn 
indie  vphnktUM  «iiam,  opmtes  as  an  ex- 
tinguishment: and  a  vohiotary  grant  of 


COPYHOLD. 


the  eopfhM   by  the  diiiCMor  ib  Toid 
against  tne  diaseiBee.  345 

8  A  disseisor  lord  may  take  a  surrender  to 
an  use,  but  he  cannot  thereupon  grant  a 
larger  estate  than  what  was  in  being  be- 
fore, ib. 

9  A  disseisor  lord  may  do  any  act  which 
the  rightful  lord  may,  if  it  does  not  tend 
to  prejudice  the  rightful  lord.  245-6 

10  Semi,  the  possession  of  the  copyholder 
will  not  prevent  the  lord  fron  being  dis> 
seised.  246 

U  Under  a  costom  for  a  copyholder  for 
life  to  destroy  remainders  by  surrender, 
he  cannot  destroy  them  by  fine.         263 

12  A  remainder  may  be  limited  on  a  fee 
in  a  surrender  of  a  copyhold.  267 

18  A  surrender  of  a  copyhold  in/uhiro  u 
good.  ib,  268 

14  A  custom  ibra  copyholder  to  pay  ou  ad- 
mittance a  year*s  value  of  the  land,  as  it 
is  at  the  time  of  admittance,  is  good.  494 

Id  A  custom  to  pay  what  fine  the  homage 
shall  set.  is  good.  ib, 

16  A  custom  in  a  manor,  that  if  the  heir 
come  not  in  to  .be  admitted  after  three 

Eroclamations  at  three  courts,  the  copy- 
old  shall  be  seized  as  forfeited  absolute- 
ly, is  good.  494-5 

17  But  such  custom  shall  not  bind  the  heir 
within  age.  495 

Quart,  if  a  custom,  expressly  binding 
the  infant  heir,  would  be  good?  ib, 

18  If  an  infant  heir  delay  to  be  admitted, 
the  fine  may  be  increased  accordingly*  ib, 

19  Until  admittance,  the  estate  is  in  the 
surrenderor.  -   ih 

20  If  a  fine  be  certain,  it  must  be  tendered 
on  admittance;  if  uncertain,  the  lord  must 
set  it,  and  fix  a  time  and  place  for  pay- 
ment, 496 

21  Five  years'  value  is  a  reasonable  fine  on 
admittance,  where  nothing  is  payable 
except  on  the  first  purchase.  ib, 

22  Copyholds  are  part  of  the  demesnes  of  a 
manor.  507 

23  If  tenant  for  life  of  a  manor  leases  a 
copyhold  under  a  power,  the  copyhold  is 
absolutely  destroyed.  508 

24  The  surviving  co-parcener  of  a  manor, 
who  is  also  heir  to  the  deceased,  cannot 
enter  for  a  forfeiture  (as  for  waste,  or  a 
lease  without  licence)  committed  by  a 
copyholder  in  her  sister*s  lifetime.       5 1 6 

25  Permissive  waste  is  a  forfeiture  of  a  co- 
pyhold, ib, 

26  rreebench  is  defeated  by  a  forfeiture, 
surrender,  or  a  lease  with  licence,  by  the 
huslMind.  ib. 

27  Where  the  act  of  a  copyholder  is  an 
extinguishment  of  his  copyhold,  the  heir 
may  enter  for  it :  aliter  if  it  be  only  a 
forfeiture  at  the  1ord*s  election.  517  1 


COSTS, 

28  What  shall  amount  to  a  dispenntion  of 
a  forfeiture.  SeebXl 

CORPORATION. 

(See  Attachmemt,  6. — Attoriist»  4.— 
Church,  22.— Comscoit,  2« — Opncx* 
13. — ^Prescriptiov,  4.) 

1  Whethera  bye-law  in  parmance  of  a  cos- 
tom in  a  boiXMigh,  that  **  no  man  shall  ex- 
ercise any  trade,  myftery,  or  science,  &c. 
unless  he  be  a  freeman,  or  work  with  a 
freeman,**  be  valid ;  and  in  whose  name 
an  action  thereon  shall  be  brought?     36 

2  On  the  remedy  asainst  a. corporation  for 
refusing  to  give  their  freedom, 

See36  &,  n.  (e) 

3  A  new  grant  from  the  king,  taken  by  a 
corporation  under  a  new  name,  will  not 
destroy  an  ancient  court.  '321 

4  When  a  corporate  officer  is  appointed 
durmUe  beneplaeiiOf  the  corporation  must 
determine  their  will  under  seal.      '    428 

Sed  gmeref    Vide  n.  {a)  ibid,  on  the 
removal  of  such  officers. 

5  The  name  of  a  corporation  is  f^the  mayor, 
bailiffs,  and  burgesses,**  and  the  power 
of  electing  and  amoving  the  recorder  is 
in  the  mayor  and  burgesses  only :  giMsr^, 
whether  a  mandamus  to  restore  be  well 
directed  to  (fte  latter?  441-2 

That  the  writ  must  be  directed  to  thoae 
who  are  to  do  the  aict  required, 

.    Seen.{a\ib. 

6  Power  of  restoring  a  corporate  officer  b 
implied  in  the  power  of  election.'  Fa- 
Wild,  J.  442 

7  Acts  of  the  minority  are  binding  in  a 
corporation.  But  tlie  major  pumberof 
the  whole  ought  to  t>e  present  imleas  it 
be  otherwise  provided  by  the  original 
constitution  or  antient  usage.  504 

As  to  the  distinction  between  a  corpo- 
rate body  of  a  definite  and  of  an  indefinite 
number.  See  505,  C.  678,  n.  («) 

CORONER. 
(f$M  Action  ON  THE  Cask,  4. — ^Inqvvst,!.) 

COSTS. 
(See  Courts,  4. — Ejectment,  3.) 

1  An  action  on  the  case  is  not  within  22  & 
23  Car.  2,  c.  9,  which  limits  costs  where 
plaintiff  recovers  less  than  40#.  damages.* 

:  214,  366 

2  Where  it  appears  of  record  that  the  tille 
is  in  question,  no  certificate  is  necessary 
under  the  statute  22  &  23  Car.  2,  c.  9. 

215 

3  When  plaintiff  brings  an  action  of  tres- 
pass for  mesne  profits  by  wayofactkm 
on  the  ra.He  with  a  per  qnod^  and  dam- 


COSTS. 

«gei  are  40f .,  he  shall  hare  no  more  coftU 
than  danuiges.  326 

4  Whether  under  22  &  23  Car.  2  it  is  auf- 
ficient  to  certify  the  assault  without  the 
batUry  ?  366 

5  Whether  an  action,  commenced  in  an  in- 
ferior court/  and  removed  into  the  court 
above,  is  within  the  22  &  23  Car.  2,  c.  9  f 

366,  374 

6  In  trespass  quod  domum  fregit  et  bona 
asportoffiif  there  is  a  verdict  of  not  guilty 
as  to  the  dam.  frtg*  and  guilty  as  to  the 
exportation^  damages  159.:  plaintiff  shall 
have  full  costs.  394 

7  An  executor,  nonsuited  in  an  action  on 
an  account  stated  between  him  and  de- 
fendant for  matters  between  testator  and 
defendant,  shall  not  pay  costs.  424 

8  Plaintiff,  who  names  himaelf  executor 
unnecessarily,  shall  pay  costs.  ih» 

9  As  to  cosU  for  not  proceeding  to  execute 
a  writ  of  inquiry,  435-6 

10  No  costs  upon  non  prot  in  debt  for  tre- 
ble value  of  tithes.  475 

COURTS. 
{Sas  Copyhold,  1. — ^Infbkiok  Court.) 

1  A  mancannbt  be  directly  ousted  of  his 
freehold  by  the  sentence  of  a  spiritual 
court;  but  he  may  by  eonsequenee,       84 

2  The  Courts  will  notice  the  calendar  ex 
officio.  94  &  n.  (a) 

3  Whether  the  Courts  will  take  notice  of 
an  ordinary  cart  load  ?  101 

4  The  costs  of  a  suit  in  the  Spiritual  Court 
are  part  of  the  judgment,  and  may  be  sued 
for  there.  1S3,  130 

5  No  suit  shall  be  iu  the  Spiritual  Court, 
where  there  iara  remedy  at  common  law. 

123,  130 

6  The  Ecclesiastical  CoCirts  have  the  pro- 
per cognizance  of  alimony.  282 

7  Courts  of  law  are  not  judges  of  the  forms 
of  proceeding  in  the  Spiritual  Courts. 
Per  Vaughan.  285 

8  All  the  Courts  at  Westminster  are  equal 
and  co-eval.  312 

9  Out  of  what  courts  an  appeal  lies  into 
Chancery,  t6. 

10  Courts  of  Equity  have  no  jurisdiction  in 
the  distribution  of  iutestate*8  effects,  nor 
of  dilapidations:  n/tter,  of  legacies.     330 

1 1  The  Court  will  notice  what  is  meant  by 
a  sack  in  a  particular  county.  483 

12  A  court  baron  and  leet  may  be  held  to- 
gether, and  the  acts  done  therein  shall  be 
referred  to  the  proper  court.  525 

COVENANT. 

(5<mDkmavd,  6 — ExKouTORs,  55,  59  — 
.  Lease,  14. — ^Notice,  4.) 

1  An  officer,  A.,  grants  a  •dependant  office 


COVENANT. 

with  a  oovenant  for  enjOTment  as  Iob^ 
as  A.,  or  any  claiming  under  him,  shall 
exercise  the  superior  office^  and  also  a  co- 
venant not  to  revoke  or  annul  his  grant: 
a  surrender  of  the  superior  office  is  no 
breach.  20*1 

2  The  vendee  of  lands  may  sue  on  a  cove* 
nant  for  title,  although  the  sale  have  pre- 
viously become  void  by  the  non-payment 
of  money  on  a  certain  day.  4 1-2 

3  In  declaring  on  a  covenant  to  deliver 
goods  on  request,  and  to  put  them  in  such 
quantities  as  the  plaintiff  should  appoint 
on  board  such  vessels  as  the  plaintiff 
should  prepare,  plaintiff  must  aver  that 
he  appointed  the  quantities  and  prepared 
the  vessels.  93-4 

4  A  general  covenant  for  quiet  enjoyment 
against  all  persons,  shall  only  extend  to 
lawfiil  disturbances:  seeus,  of  a  covenant; 
against  a  particular  person. 

103,  124,  143 ;  and  see  450,  C.  612,  n.  (a) 

5  Defendant  covenanted  to  convey  a  teue-. 
ment  to  the  plaintiff  for  the  lives  of  the 
plaintiff  and  of  two  others  named  by 
him,  and  to  give  up  possession  before 
Christmas:  hekl,  that  the  latter  covenant, 
was  not  independent,  and  that  if  the  plain- 
tiff neglected  to  name  the  lives,  defei^d- 
ant  was  not  obliged  to  give  up  possession. 

121 

6  It  is  a  sufficient  breach  of  covenant  for 
quiet  enjoyment,  to  shew  a  good  title  in 
another,  without  alleging  an  entry  by 

Slaintiff  and  eviction.  122 

^n  a  covenant  to  leave  a  way  six  feet 
broad,  how  a  breach  shall  be  assigned  for 
narrowing  it  174 

8  The  lessor  covenants  that  lessee  ^'paying 
and  performing  all  rents  and  covenants/ ' 
sliall  quietly  enjoy,  &c.  The  words 
**  paying*"  &c.  cio  not  make  a  condition 
precedent  to  the  quiet  enjoyment.       1 94 

9  A.  and  B.  covenant  "  for  themselves  and 
every  of  ttiem,**  to  assign  a  term»  &c. 
This  is  a  joint  and  several  covenant,  and 
the  survivor  or  executor  of  the  deceased 
may  be  sued.  248 

10  If  an  assignee  of  a  term  breaks  an  ex- 
press covenant,  either  he,  or  the  leasee,  or 
his  executors  may  be  charged :  but  if  the 
assignee  of  an  assignee  breaJu  it,  the  first 
assignee  is  not  chargeable.  338 

11  f^o  action  lies  on  a  covenant  to  stand 
seised.  352 

18  If  A.'*  sells,  transfers,  and  assigns**  to  B. 
(by  deed)  money  due  to  A.  from  a  third, 
person,  covenant  lies  by  B.  agpainst  A. 
for  not  permitting  him  to  receive  it.  368 
That  covenant  lies  for  any  act  done  by 
defendant  which  defeats  his' grant. 

See  n.  {a\  tft. 
13  On  a  lease  for  years  rendering  rent  to  a 


COVENANT, 

■trangar^  kMor  may  bring  ccvaiant  for 
iiOD-|iaytiiCBt«  but  not  the  alnuiger. 

Ih.  &  n.  (h). 

14  Coreoant  to  pay  A.  an  annuity  mi  con- 
dition tlMit  A.  shall  reside  wherever  B. 
and  C.  shall  appoint  and  approve:  this 
is  a  condition  subsequent,  and  A.  may  re« 
aide  at  any  place  so'  long  as  B.  and  C.  ap- 
point no  other*  37  6 

15  A  covenant  to  pay  so  much  a  ton^is  not 
broken  by  refinng  to  pay  a  rateable  sum 
Ibr  odd  hogsheads.  379 

16  Lessee  covenants  that  lessor  shall  cut 
twenty  of  the  best  trees  on  the  land  at 
any  tine  during  the  term:  it  is  a  breach 
tor  lessee  to  cut  any  ex^en  ibr  hoase4)ote. 

397 

In  such  a  covenant,  the  heti  means 

such  as  the  Icawr  shall  esteem  sa         ib. 

17  Covenant  for  payment  of  rent  and  a  bond 
to  perform  covenants  are  defeated  by  the 
detlermination  of  the  rent.  402 

19  The  words  ffrmU  or  infwff^  do  not  im- 

gy  a  covenant  fn  the  case  of  a  ft«ehold. 
the  case  of  a  chattel,  dM  amounts 
toacefvemmt»  414 

19  Defendant  covenants  by  deed,  reciting  a 
consideration,  to  pay  an  annual  sum  to 
plaintiff;  the  covenant  is  good,  though 
the  consideration  appear  to  be  void.  447 
As  to  the  failure  of  auxiliary  or  depend- 
ant eofenanls^  $ee  rrfeumei  in  n,  (a),  iK 
90  In  declaring  on  a  oe^ennnt  by  kfses  to 
delivar  np  possession  to  lessor  at  the  end 
of  the  term,  it  is  needless  to  allege  a  re- 
quest, but  defendant  may  plead  3iat  he 
was  ready  to  ddmr,  and  tint  nobody  was 
there  to  receive.  402 

COVENANT  TO  8TAND  SEISED. 
{See  Ba&oaim  Ac  Sals,  I.-^Usc,  5,  70 

1  No  action  Kcs  on  covenant  to  aland  seised. 

S  A.  covenants  ''that  if  he  sliall  die  without 
issue  of  his  body^then  hedotb  gpive,  gfi^nt 
kc  to  B.  his  moUier'*  the  lands  in  ques- 
tion: the  convevance  shall  ennve  as  a 
covenant  to  stan^ 


CUSTOM. 
{See  pRCscuPTioir  &  CusToai.) 

DEBT. 
(See  Rest,  6.) 

1  Gkmntee  of  a  rent  reserved  on  a  lease  for 
years  may  bring  debt  against  the  lessee 
after  attornment  1 

9  Debt  lies  for  a  rent-seek  for  years.         ib. 

S  A.  delivers  money  to  B.  to  pay  to  C. :  if 
B.  neglecfs  to  do  so,  A.  may  stie  him  in 
debt  as  for  money  ^f.       *  14 


DEMAND. 

4  Or  C«  may  sue  B.  in  debt  as  for  money  had 
and  received  to  his  use.  tk  &  n.  {h) 

5^  Debt  lies  on  a  statate^-staple  under  seal. 

45&n.(i) 

6  Whether  debt  lies  in  tlie  Courts  at  West- 
minster for  using  a  trade  without  having 
served  an  apprenticeship ;  the  offence  being 
conmiitted  out  of  Middleaexf 

64,  &  65  n.  (a),  377-8,  534 

7  In  debt  on  a  penal  statute,  the  defendant 
may  shew  a  proviso  in  the  same  sftatnte, 
or  a  licence  in  pursuance  of  such  a  proviso, 
upon  nt/  d^et.  129 

DEED. 

1  A  consideration  is  not  necteary  in  a  deed 
for  a  personal  duty*  g? 

9  When  many  words  of  conveyance  are 
nsedt  the  aUeoee  may  elect  which  way  he 
will  take.  dd9 

3  Where  a  deed  is  executed  without  consi- 
deration, a  trust  win  result  in  equity.  304 

4  No  estate  can  arise  by  implication  in  a 
deed :  but  an  old  esti^  may  be  moulded 
and  qualified  by  implication.  372 

5  On  the  effect  of  the  Words  j^rant,  dedi^ 
enfeoff,  in  a  conveyance.  414 

6  A  termor  for  years,  reciting  his  lease, 
grants  the  land  and  eaid  recited  tease  and 
all  hie  deeds,  &c.  hahend.  alter  his  death 
for  the  then  residue  of  the  term:  an  es- 
tate at  will  only  passes. 

500;  Sed  tfide  501,  n.  (c)  &  (e). 

7  If  the  grant  be  of  all  his  term  or  eitelf, 
with  a  similar  hahend,  the  grant  is  good, 
and  hahend,  void.  ih, 

8  Grant  by  termor  of  &u  land  generally, 
passes  only  an  estate  at  will. 

501;  sed  vide  n.  (c),  i^. 

9  Grant  of  his  lease  passes  the  term,  unless 
it  appears  that  the  deed  of  leaae  only  was 
intended.  t6. 

10  A  repugnant  hahend-  is  void :  aliierf 
where  it  consists  with  and  explains  the 

premises.  ih, 

# 

DEMAND. 

(iSise  CoWDfTIOH ,  l.-^OYBirANT,  ^.-^ 

Lease,  6,  16.«-Asumpsit,  31.) 


1  In  debt  on  a  bill  obligatory  to  repsy  mo- 
ney on  demand,  no  special  request  is  ne- 
cessary. 1 13 

$  When  an  action  is  brought  on  a  penal 
bond  conditioned  to  pay  money  on  de- 
mand, or  on  a  promse  by  a  stranger,  a 
special  demand  is  necessary. 

1 13,  C.  135,  &  n.  {a).  Sed  vide  439 

3  Ucet  mspius  reptisitne  is  a  sufficient  aver- 
ment of  a  special  request,  except  on  spe- 
cial demurrer.-  n.  (a)*  113 

4  On  a  promise  to  pay  at  any  time  within  a 
month  on  request,  the  creditor  may  re- 


demand; 

qaeit  after  the  tnonlh,  aiid  the  debtor  shall 
then  have  a  month  to  pay.  546 

$  In  declaring  on  a  covenant  by  leasee  to  de- 
liver  up  poMeBHion  to  lessor  at  the  end  of  the 
term,  it  is  needless  to  allege  a  request.   462 

^  In  covenant  on  a  lease  ''^^ielding  and  pay- 
ing 10/.  at  Michaelmas  if  demanded,  or 
within  ten  days  after/*  no  statemept  of  a 
demand  is  necessary*  463 

DESCENT. 

{Ste    DtTISBt    I6. — GATSLKIMPt    1,    4.— 

Heir.) 

DEVISE. 

{See  FRAfjDa,  Statute  or,  8, 4, 5, 7>  9»  10.— 

Guard  lAir,  ^— Rem  aivder,  5, 6.) 

I  A.  seised  in  fee,  devised,  that  if  his  son 
and  two  daughters  should  die  without  Is- 
sue, his  nephew  should  have  the  land. 
Held  that  the  son  and  daughters  took  no 
estate  by  implication ;  that  a  base  fee  de- 
scended to  the  heir,  determinable  on  the 
feilore  of  the  issue  of  himself  and  his  sis- 
ters ;  and  that  the  nephew  took  by  way  of 
executory  devise.  1 1 

%  The  heir  can  only  be  disinherited  by  ne- 
cessary Implication.  1 1  &  n.  (5) 

8  An  express  devise  will  not  preclude  the 
devisee  from  also  taking  a  aevise  by  im- 
plication. 1 1  &  n.  {c) 

4  tf  a  devise  be  upon  condition,  the  devisee 
must  take  notice  of  the  condition  at  his  pe- 
ril. 31 

5  Infiint  is  bound  by  a  condition  annexed  to 
a  devise.  '  33 

6  A  devise  to  A.,  and,  ifhe  die  without  issue, 
to  his  brother,  gives  A.  an  estate  tail.    74 

7  The  devisor  having  three  sons.  A.,  B.,  and 
C.  devises  lands  to  B.  and  C.  *'and  if  B. 
dies  without  heirs,  C.  shall  have  his  part; 
and  if  C.  dies  without  heirs,  A.  shall  have 
it:*'  temh.  B.  has  an  estate  tail, and  C.  an 
estate  for  life,  in  their  respective  moieties. 

85 

8  A  devise  of  *<  all  the  devisor's  tenant-right 
estate,"  passes  a  fee.  1 18 

9  A  writing  will  amount  to  a  devise,  if  the 
intent  appear,  although  there  be  no  tech* 
nical  words.  143 

10  A  devise  will  paas  a  tee  without  the 
word  heir$f  if  the  intent  appear.  l64 

II  Whether  the  devisee  of  the  land  shall 
have  the  growing  crops  in  preference  to 
the  legatee  of  the  personalty  f  l65 

t%  A.  devised  a  ferm  to  bis  wife  for  her  life, 
''and  by  her  to  be  disposed  of  to  such  of 

X  hisphildren  as  she  should  think  fit  :*'  held, 
tiiat  she  took  aji  estate  for  life  with  a  pow- 
er to  dispose  of  the  fee.  1 76 

15  An  express  estate  for  life  by  devise  shall 
not  be  controlled  by  implicsTtion.  ib. 

)4  Devise  of  an  intemi  and  Of  a  power  dis^ 

tiQgnished.      ^^^  177 


DEVISE, 

15  A  devise  "to  dispose  at  will  and  pleasurr** 
or ''  as  the  devisee  shall  think  fit  **  or  ''aX 
his  discretion  "  passes  a  fee.  tb, 

16  A.  had  a  sister,  who  married,  and  had  is- 
sue  a  son;  her  first  husband  dying,  she 
married  B.,  by  whom  she  had  issue  a  son 
C.  and  a  daughter  D.  A.  devised  to  his 
sister  *'  till  her  son  C.  should  attain  the 
age  of  twenty-one,  and  then  to  C.  and  his 
heirs;  l>ut  ifC  should  die  before  he  came 
of  age,  then  he  devised  to  the  heirs  of  the 
body  of  B."  C.  died  before  the  age  of 
twenty-one  and  in  the  life-time  of  B. :  Held 

(1)  That  A*s  sister  (who  was  also  hb 
heir)  took  a  term  of  years  certain  by  the  de- 
rise)  which  did  not  cease  by  C.'s  death : 

(«)  That  C.  took  a  fee  vesting  imroedi- 
ately  in  interest  upon  A.*s  death,  with  the 
possession  expectant  on  his  coming  of  age : 

(3)  ThatthedevlielothefaeirsofB*sbo* 
dy  was  executory  and  became  void  on  the 
death  of  C.  before  B. : 

(4)  That  D.  took  by  descent  the  fee 
which  had  vested  in  her  brother.        t4S 

17  Devise  to  an  infent  en  veiUre  ea  mere  is 
good.  244, 293 

18  A.  devises  land  to  his  heir  ^within  fouf 
years  after  his<death,  paying  to  his  daugh- 
ter 90/."  iemb.  the  land  shall  go  to  the  ex- 
ecutors for  the  four  years,  and  the  heir 
takes  by  purchase.  948,  Sedvide  n.  (a),  t6. 

19  What  words  amounted  to  a  republication 
of  a  will  before  the  statute  of  frauds.  964 

90  A  loo|f  term  of  years  is  devised  to  several 
successively, for  their  respective  lives:  af- 
ter their  decease  it  shall  revert  to  the  ex- 
ecutors of  the  devisor.  But  if  the  last 
limitation  l>e  to  C.  generally  (without  say- 
ing ''for  his  life")  or  toC.  and  his  assigns; 
or  to  C.»  and  if  C.  die  without  issue  re- 
mainder over  to  another;  then  the  execu- 
tors of  C.  phall  have  it.  979 

In  such  a  case  each  devisee  for  life  in 
his  turn  has  the  whole  term  vested  in  him, 
and  the  next  in  remainder  has  only  a  pos- 
sibility of  remainder,  and  the  executors  of 
the  devisor  a  possibility  of  reverter. 

n.  (a),  t5. 

91  A  man  having  both  a  son  and  a  grandson 
named  Robert^  devises  land  **to  his  son 
Robert";  the  son  dies,  and  afterwards  the 
devisor  republishes  his  will,  and  declares 
by  parol  that  his  g^ndson  shall  have  the 
lama  1  held,  that  the  grandson  shall  take. 

it92.  Sed  vide  477 
99  Under  a  devise  **  to  his  son  A.",  a  grand- 
son of  the  devisor  of  same  name  shall  take» 
ifhe  has  no  son.  992 

93  Under  a  devise  of*  all  his  lands  in  D." 
after-purchased  lands  will  pass,  if  the  will 
be  republished.  ib. 

94  Parol  averments  are  admissible  in  wills 
to  ascertain  the  person,  bat  not  to  alter 
the  eptate.  t/^ 


DEVISE- 

96  Under  a  devise  to  A.  and  hia  liein,  tbe 
heir  shall  take  nothing,  if  A.  dies  before 
the  devisor.  SOS 

26  Annexing  a  codicil  amounts  to  a  repub- 
lication, ib. 

£7  A,,  devises  several  parcels  to  B.  and  C.» 
two  brothers,  '*^and  if  either 'die,  that  the 
other  shall  be  his  heir:*'  $emb,  upon  the 
deatli  of  B.,  C.  shall  only  take  a  lifeestate. 

ib. 

28  A  devise  to  Margaret  daughter  of  W.  K. 
is  good,  though  her  name  be  Margery,  ib 

29  On  the  construction  of  the  word  survi' 
vors  in  a  will.  901 

50  Where  lands  are  devised  for  the  payment 
of  debts,  and  legacies,  the  legacies  must 
be  postponed  to  tlie  debts;  and  in  such 
case  equity  makes  no  distinction  between 
specialties  and  simple  contracts.  SOS 

51  A  devise  of  land,  on  condition  of  paying 
a  sum  annually  for  another's  life,  passes  a 
fee:  secus,  if  the  payment  is  to  be  oui  of 
thepvifiU  of  the  land.  438 

82  On  the  construction  of  a  devise  during 
exile,  448 

53  A,  devises  to  his  younger  sou  after  the 
death  of  his  (A.*s)  wife,  the  wife  sliall  not 
take  by  implication  in  the  interim,     458 

54  "Heirs  male  of  the  body  of  A.  now  liv- 
ing** is  a  good  deecriptio  penotuR  in  a  de- 
vise; and  A.*8  son  and  heir  apparent  may 
thereby  take  a  vested  remainder  during 
A.*slife.  472 

35  A.  devised  all  his  lands  to  his  youpger  son, 
charged  with  legacies  to  be  paid  within  a 
certain  time  out  of  the  lands,  and  amount- 
ing to  more  than  the  profits  of  the  lands 
duriuff  that  time:  held,  first,  that  a  fee 
passed ;  secondly,  that  the  payment  of  le- 
gacies was  a  trust  and  not  a  condition. 

479,480 

dd  Devise  by  a  termor  of  his  land  generally 
passes  the  whole  term.  501 

57  Under  4i  devise  to  A.  for  life,  remainder 
to  his  first  son,  &c.  a  son  in  ventre  nuttris 
at  A.*s  death  may  take..  505 

58  A  devise  to  A.  and  his  heirs,  and  if  he 
dies  before  the  age  of  twenty-one,  or  with- 
out issue  of  his  body,  then  to  B.  &c  gives 
A.  an  estate  tail.  509»  510 

39  T.  R.  devises  certain  lands  to  A.  for  life 
and  then  devises  *'  that  all  the  rest  and  re- 
sidue of  his  lands  and  tenements  not  ex- 
pressly disposed  of,  should  be  sold  by  his 
executors,"  the  reversion  of  the  lands  de- 
vised to  A.  passes  to  the  executors.    519 

40  A  devise  by  tenant  in  common  is  not 
revoked  by  a  partitipn  and  fine  levied  tu 
corroborate  it.  5S2  &  m«  n*  (a)  ib. 


DIGNITIES. 
iSee  Oath,  4,  7.) 
1  The  highest  and  lowest  dignities  are  uni- 
venal.  249 


DISSEISIN. 

DISCLAIMEB.     . 

1  On  the  necessity  of  a  disclaimer  of  recon} 
to  devest  an  estate.  Seen,  (&),  503 

DISCONTINUANCE. 
(5ee  Award,  15.) 

1  Tenant  in  tail,  with  remainders  over,  makes 
a  lease  for  life  and  then  leases  the  rever- 
sion for  years:  Jieldf  that  the  lease  for  life 
(not  being  warranted  by  the  statute)  is  a 
discontinuance  during  the  estate  for  life, 
and  the  lease  for  years  operates  out  of  the 
tortious  fee  gained  thereby :  that  on  sur- 
render by  tenant  for  life  on  condition,  the 
discontinuance  vanishes,  and  the  estate 
tail  is  restored :  but  that  on  re-entry  by 
tenant  for  life  foi;  condition  broken,  the 
discontinuance  is  revived.  258-9 

DISPENSING  POWER. 

1  The  king  may  grant  a  dispensation  toaell 
wine  without  a  licence,  turn  obstaute  the 
statute  7  Ed.  6 ;  and  the  dispenaalioa  is  not 
determined  by  the  king's  death.  85 

2  Such  a  dispensation  is  valid,  as  well  when 
granted  to  a  corporation  aggregate,  as  tp 
particular  persons.  86, 90, 139 

3  Kine  cannot  dispense  with  a  statute  made 
pro  bon»  publico.      86,  Sed  vid,  1 16^  138 

4  King  may  dispense  with  a  statute  made  for 
his  own  benefit  86 

5  The  dispensing  power  cannot  be  delegated 
to  a  subject.  87 

6  A  malum  in  se  cannot  be  disl^easod  with* 
but  may  be  pardoned.  ib,  Sc  49S 

7  A  clause  of  dispensation  against  all  la^ 
to  be  made  is  void,  but  does  not  vitiate  a 
dispensation  in  other  respects  good.      90 

8  Dispensation  amounting  to  a  total  repeal 
of  a  statute  is  bad.  1 1 7 

9  What  things  are  maUt  in  «c.  138 

10  The  king  may  dispense  with  a  law  which 
gives  no  particular  person  an  interest,  but 
concerns  one  person  as  much  as  another.  t6. 

11  No  dispensation  good  in  case  of  simonyy 
or  buying  offices.  139 

12  Abstract  of  Lord  Chief  Justice  Herherfi 
argument  on  the  dispensing  power.  492-3 


DISSEISIN. 
{See  Copyhold,  7,  8,  9*  10.— laruuoa 

Court,  11.) 

1  If  a  disseisor  makes  a  feoffment  severally 

to  six  persons,  an  entry  by  disseisee  upon 

one  will  not  revest  the  whole.  Tt 

t  When  a  disseisor,  who  has  long  been  in 

quiet  possession,  dies  seised  within  five 

years  after  entry  by  disseisee,  the  entry  is 

not  tolled.  242-3 

S  When  the  entry  of  a  wrong-docris  a  d» 

seisin  of  the  fee,  and  when  a  term  or  par^ 

ticttlar  estate  only  is  gained  thereby. 

862  &  n.  (ft) 


DISSEISIN. 

4  If  dissdsee  receSafU  roitof  disseisor,  the 
dJMeiidn  10  purged,  and  disseisor  becomes 
tenant  at  vnU.  Semb.  528 

5  A  disseisin  by  wrongftd  entry  is  not  a  dis- 
seisin at  election  only.  529 

6  If  tenant  at  will  makes  a  lease,  the  party 
disseised  may  elect  to  take  either  lessor 

'  or  lessee  as  Qsseisor.  ib, 

DISTRESS. 

iSee  Action  on  the  Case,  7. — Common, 

8  to  1 1.— Kino,  2.— Rent,  2.— Reple. 

viN,  11. — ^Tender,  4.) 

}  Whether  distress  be  incident  to  a  custom 

of  drift?  103 

2  Com  in  sheaf  or  shock  is  not  ^trainable 
for  rent  arrear.  202 

3  Sheaves  or  shocks  may  be  distrained  dam- 
age feasant.  ib, 

4  CoTu  in  a  cart  may  be  distrained  for  rent. 

ib. 
6  Whether  a  rent  reserved  on  the  assign- 
ment of  a  term  of  years  may  be  recover- 
ed by  distress?  218  &  n.  (a) 

6  In  trespass  the  defendant  justifies  under 
a  distress  for  rent  and  services;  the  plain- 
tiff may  reply  lutrs  de  son  fee  without 
taking  the  tenancy  upon  him.  A  liter,  in 
cases  of  assise  and  replevin.  221-2 

7  Whether  a  fence  may  be  broken  down  to 
distram  for  rent?  339 

8  A  man  may  distrain  for  parcel  of  his  rent 
without  mentioning  the  residue:  aUter, 
of  an  action  of  debt  for  rent.    344  &  n.  (6) 

9  Bailiff  of  a  manor,  as  such,  may  distrain 
upon  the  tenants  for  rent  service,  without 
a  particular  command:  aliter,  for  rent 
charge.  536 

10  Bailiff  cannot  distrain  for  amerciaments 
without  warrant  from  the  steward.        ib, 

DISTRIBUTION.      . 

(jSee  Executors,  48.) 

1  Under  the  stat.  of  distributions,  no  re- 
presentation is  admitted  among  collaterals 
beyond  the  children  of  the  intestate's 
brothers  and  sisters.  297 

2  The  children  of  a  deceased  cousin  german 
shall  not  have  a  distributive  share  with 
another  cousin  german.    *  293 

3  Equity  will  not  enforce  distribution  of  in- 
testate's effects.  330.  Sed  qtusre, 

DOWER. 
{See  CoPTHOLD,  2.— Gavelkind,  2. — In- 
ferior Court,  39.) 

1  Where  a  writ  of  dower  was  brought  against 
several  purchasers,  the  sheriff  was  curect- 
ed  to  charge  all  proportionably.  227 

2  A  view  is  not  grantable  at  common  law 
in  a  writ  of  dower  unde  nihil,  &c.       375 

DURESS. 
{See  Bond,  12.) 


ERROR. 

ECCLESIASTICAL  COURTS. 

(See  CouRTS.--£viDBNCB,  1, 3,  4.-«Judgb,  ' 

2.— Marriage,  1, 2, 8.— Prohibition.) 

ECCLESIASTICAL  LEASES. 

(.See  Bishop,  2  to  11.— Lease,  13, 19to  26. 

— Statutes,  5.) 

EJECTMENT. 

1  A  declaration  in  ejectment  with  a  joint 
demise  by  two  persons,  omitting  the  sur- 
name of  one,  is  bad.  146 

2  In  ejectment,  defendant  pleaded  *^  ancient 
demesne:'*  a  replication,  that  a  fine  had 
been  levied,  held  bad.  261  &  n.  (a) 

3  Whether  an  infant  lessor  in  ejectment 
diall  pay  costs  oY  nonsuit.  373 

4  The  clemise  in  the  declaration  must  not 
exceed  the  term  which  the  lessor  of  the 
plaintiff  in  fact  possesses.  400,  sed  vide  n.  (a) 

5  Ejectment  lies  for  common  appurtenant 
to  the  land  demanded.  447 

6  The  confession  of  defendant  in  the  con- 
sent rule  is  sufficient  proof  of  entry,  when 
an  actual  entry  is  necessary. 

468  &  see  n.  i(. 

7  Either  lessor  or  lessee  in  ejectment'  may 
sue  for  mesne  profits;  and  defendant  is 
estopped  to  deiend  his  tide  against  the 
latter.  534-5  &n.  (a) 

ELECTION. 
(SfeeCopYHOLD,  27.— Deed,  2.— Disseisin, 
6, 6.— Executors,  64, 80.— Scan.  Mag.  2.) 

ENTRY. 

{See  Dx9SEisiN.-r  Ejectment,  6.— 

Fine,  9.— Leasb,  12.) 

ERROR. 

(See  Bail,  7- — Fine,  14,  15. — Indict- 
ment, 7. — ^Inferior  Court,  4. — Out- 
lawry, 3,  4,  5.) 

1  No  error  lies  on  summary  proceedings. 

n.  Ce),  5 

2  Entry  of  judgment  against  the  plaintiff  in 
the  county  court  for  not  replying  et  ideo 
defendens  dimissa  est,  is  erroneous.        bS 

3  Error  assigned  because*  the  venire  fac.  in 
the  Exchequer  was  returnable  on  Ascen- 
sion-day. 94 

4  Assiniment  of  several  errors  in  ^w  and 
fact  IS  bad  on  demurrer.  95 

5  The  venire  in  an  inferior  court  ran  thus : 
"per  quos  rei Veritas  melius  scire  jtoterit** 
insteaa  of  *'  scin,"  held  bad  on  error. 

104,  281,  314 

6  An  assignment  for  error,  tiiat  an  infant 
appeared  by  attorney,  is  well  concluded 
by  hoc  paralns  est  verificare  prout  curia 
considerabit.  106, 281 

7  Error  Ues  on  a  judgment  ffiven  in  any  part 
of  the  dominions  of  the  Crown.  ^        147 

8  In  all  writs  of  error  to  reverse  outiawries, 
>  bail  must  be  put  in  before  the  allowani^e; 
l2 


ERROR, 

(by  Stat  31  Eliz.  c.  3,)  and  not  only  when 
want  of  proclamations  is  assigned  for  error. 

•  1 62 

9  Misericoriia  for  capiatur,  in  an  inferior 
court,  is  error.  281 

10  A  venire  in  an  inferior  court,  expresdng 
the  number  of  the  jurors  in  Roman  figures, 
is  not  erroneous.  ^    »^. 

1 1  Consideratum  est  per  majorem^  omitting 
in  curiA,  ifl  error  in  an  inferior  court.  iS, 


12  Praceptun  est  omitting  per  curiam  m 
the  venire  of  inferior  court,  is  error. 

281,  315,  318 

13  Entry  of  the  award  of  the  venire  may  be 
in  the  past  tense.  282 

14  Return  to  a  vivA  voee  precept  alleging 
that  the  parol  is  annexed  to  the  precept, 
is  erroneous.  ^  314 

15  Where  there  is  enough  written  at  length 
in  the  entry  of  the  venire  to  shew  that  it 
is  right,  an  &c.  may  be  used  in  an  inferior 
court.  318 

16  Judgment  in  inferior  court  reversed,  be- 
cause the  matter  pleaded  was  not  triable 
there.  319 

17  A  second  writ  of  error  is  a  supersedeas, 
if  the  first  abates  without  default  of  the 
party.  ^     ^7 

1 8  Upon  error  in  parliament,  the  parliament 
was  prorogued  from  3d  of  November  to 
7th  efanuary  folllowing,  and  the  party  pur- 
chased a  new  writ  returnable  at  the  next 
session :  held  that  he  was  entitled  to  ^su- 
persedeas. 360 

19  Outlawry  reversed  because  the  day  of 
holding  the  court  was  in  figures.         358 

20  If  one  of  two  defendants  mes  before  ver- 
dict, it  is  not  error,  if  no  judgment  be  en- 
tered against  him.  t^> 

21  Error  in  fact  is  assignable  in  ihe^ame 
Court.  367-8 

This  is  usual  in  the  King's  Bench,  but 
is  never  done  in  Common  rleas.  ib. 

22  Semb.  Error  lies  in  the  Exchequer  Cham- 
ber on  a  judgment  in  a  cause  removed  in- 
to B.  R.  out  of  an  inferior  court.         374 

23  Writ  of  error  by  bail,  to  reverse  judg- 
ments in  Ireland  against  the  principal  and 
themselves,  abates  in  toto.  ^       416 

The  record  of  judgment  agwnst  the 
principal  is  not  thereby  removM.  «^- 

24  Whether  a  writ  of  error  be  9k  supersedeas 
before  allowance?  ^  422 

25  On  return  of  nihil  to  a  sci.fa.  on  a  judg- 
ment, a  testatum  ca.  sa,  without  a  capias 
into  the  proper  county,  is  error.  ib. 

26  No  error  lies  on  a  judgment  <m  the  stat. 
of  Winton.  435 

27  Release  of  one  parcener  is  no  bar  to  vmt 
of  error  by  another.  505 

28  Whether  error  on  a  conviction  for  scan- 
dalous wprds  can  be  assigned  by  attorney? 


EVIDEKCE. 
ESCAPE. 

(5fe«EXECUTO»S,64.— iNPBRIORComiTA") 

1  Where  a  gaoler  suffers  a  prisoner  in  exe- 
cution 10  escape  voluntarily,  the  party 
at  whose  suit  he  was  in  custody,  may  re- 
take. Aliter,  where  the  party  consents 
to  the  escape,  although  he  had  no  mten- 
tion  to  discharge  the  prisoner  altogether. 

2  A  prisoner  in  the  Marshalsea  returned  to 
prison  after  a  voluntary  escape  and  agam 
escaped  after  the  succesaon  of  a  nCTr 
marshal :  the  new  marshal  was  held  li^lc 
for  the  second  escape.  ^8 

Hie  party  may  have  a  set,  fa.  or  ca-  so. 

3  Rescous  is  a  good  plea  to  action  for 
escape  on  mesne  process.         ^  409 

AUier,  on  process  of  execudon.        »6. 

4  A.,  bdng  warden  of  the  Fleet  in  fee, 
grants  the  office  to  B.  for  Ufe,  who  suffm 
a  prisoner  in  execution  to  escape:  d^ 
Ues  against  A.  "^ 

But  semb.  it  must  appear  that  B.  w 
insufficient  at  the  time  of  action  brought 

5  On  the  escape  of  a  prisoner  in  execution 
on  civil  process,  quare,  whether  the  party 
can  retake  Inm  after  a  recovery  (without 
satisfaction)  in  an  action  of  escape  «g^^ 

the  gaoler?  ^* 

*  .     ESSOIN. 

{See  Practice.  7, 8.— .TbndjS*,  3.) 

ESTOPPEL, 

{See  Award,  18.— Bail,  7.--B<>nd,  2.— 

Ejectment,?.— Lbase,  32.— Use,  9.) 


ESTREAT. 
{See  Action  on  the  Case,  9.) 

EVICTION, 

(i^ei?  Assumpsit,  1^.— Covenant,  fi.— 
Rent,  10  to  la) 

EVIDENCE. 

(5'e«0ATH,  7.) 

1  The  courts  of  common  law  give  credit  to 
the  sentences  of  spiritual  courts,  in  matters 
whereof  the  latter  have  conusance.       83 

2  Deed,  read  at  a  former  trial  between  the 
parties,  is  admissible  witiiout  proof  by  at- 
testing witness.  ^ 

3  Depositions  in  the  spiritual  court  are  not 
evidence,  the  Court  not  bdng  of  record. 

M^hseen.  (e) 

4  Sentence  of  deprivation  against  plaintiff 
for  simony  is  evidence  against  him  ma 
court  of  law,  ^ 

6  Copy  of  a  parliamentary  survey  under  toe 
commonwealth  admitted  In  evidence,  the 
original  having  been  destroyed.  fi09 


EXCOMMUNICATION. 

EXCOMMUNICATION. 

(See  Assumpsit,  26. — Church,  U.) 

i  Semb,  a  writ  de  excommunicato  capiendo 
cannot  be  superseded  in  B.  R.  on  pro- 
ducing an  appeal.  422 

EXECUTION. 

{JSee  Bankrupt,    4. — ^Error,  25. — Exe- 
cutors, 63,  64. — Release,  70 

1  Lands  mthin  the  dnque  ports  are  extend- 
able on  judgments.  12;  148,  n.  (0 

2  Sdzure  of  goods  under  elegit,  without  in- 
ouisition,  is  illegal  33 

3  On  the  execution  of  English  judgments  in 
the  dominions  of  the  Cro^vn  out  of  Eng- 
land. 147  &  n.  CcO 

4  To  a  writ  of  fi.  fa,  de  bonis  ecclenasticis, 
the  ordinary  cannot  return  that  he  has 
granted  a  sequestration,  but  must  return 
nulla  bona  or  Jien  feet,        231-2  &  n.  ((/) 

5  In  executing  the  writ  of  jff.  fa,  de  bonis 
eccleiiasticiSy  the  ordinary  is  m  the  nature 
of  Ml  ecclesiastical  sheriff.  ib. 

And  the  sequestrators  are  as  it  were 
his  bailiffs.  n.  (c),  t^. 

6  If  one  of  several  defendants  die  after  judg- 
ment, execution  survives  as  to  the  per- 
sonalty, but  not  as  to  the  realty.         366 

7  A  writ  of  execution  on  a  judgment  affirm- 
ed in  B.  R.  must  shew  how  the  cause 
came  there.  411 

8  Payment  to  the  gaoler  by  a  party  in  exe^ 
ctition  under  ea.  sa.  is  no  discharge.    453 

Pavment  to  sheriff  on  ^  Ji,  fa,  is  good: 
Semim  aUter,  on  a  ea.  sa,  ib. 

Tended  by  defendant,  or  a  third  person, 
to  the  sheriff  before  sale  under  a  fi.  fa.  is 

food.      '«  n.  (o),  I*, 

'ayment  to  the  sheriff  on  a  ca,  sa.  is  no 
discharge  of  defendant.  482 

EXECUTORS. 

{See  Abatement,  4. — Bail,  4. — ^Baron 
AND  Feme,  8. — Bond,  16,  17. — Costs, 
7,  8. — Frauds,  Statute  op,  6. — Mer- 
ger, 1,  4.— Occupancy,  2.) 

1  Non-joinder  of  co-executor  as  defendant, 
must  be  pleaded  in  abatement,  and  can- 
not be  moved  in  arrest  of  judgment, 
though  it  appear  on  the  declaration.        6 

2  Debt  against  executor  upon  a  simple  con- 
tract is  good  after  verdict.  7 

3  The  goods  of  an  executor,  as  such,  are 
not  fiable  to  forfdture.  10 

4  How  an  administrator  shall  plead  when 
the  administration  is  revoked,  and  panted 
to  another.  13  &  n.  (a) 

5  Bare  possession  of  goods  shall  not  make 
an  executor  de  son  tort.    13  &  n.  (b) ;  152 

6  Trespass  lies  at  the  suit  of  an  executor, 
for  cutting  and  carrying  away  growing 
corn  in  the  lifetime  or  the  testator.    22-3 


EXECUTORS. 

7  Qutare,  whether  executor  can  bring  an 
action  for  a  trespass^done  to  tde  natural 
produce  of  the  testator's  land  ?    n.  (a),  23 

8  in  assumpsit  against  an  executor,  who 
pleads  several  judgments  and  assets  in- 
sufficient to  satisfy  any  one  of  themi  the 
plaintiff  in  his  replication  must  answer  all 
and  not  one  only,  semb,  28 

9  On  the  form  of  replication  when  several 
judgments  are  pleaaed  by  executors, 

n.  (a),  28 ;  467,  537 

10  To  debt  on  bond,  an  administrator  pleads 
an  unsatisfied  statute-staple :  a  replication 
*'  that  the  statute  was  burnt "  is  good. 

44  &  n,  («) 

1 1  The  obligee  on  a  joint  and  several  bond, 
who  is  executor  of  the  executor  of  one 
of  the  obligors,  may  sue  the  survivor,  im- 
less  he  has  receivea  satisfaction  out  of  the 
assets  of  the  deceased.  49»,50 

12  An  executor  is  not  bound  at  his  peril  to 
take  notice  of  an  original,  sued  out  against 
him  in  the  county  in  which  he  is  com* 
morant.  54 

13  Rejoinder  by  executor  that  *'  he  did  not 
keep  the  said  judgments  on  foot  to  de- 
fraud the  plaintiff"  omitting  "  nor  any  of 
them  "  is  bad.  102,  121 

14  A  debt  on  simple  contract  is  bona  nota- 
bilia  in  the  diocese  where  the  debtor  is.  1 02 

15  If  there  be  bona  notabilia  in  England 
and  Ireland,  there  must  be  two  adminis- 
trations :  so  if  in  the  provinces  of  York 
and  Canterbury:  aiiter,  if  the  goods  be 
in  one  English  province  and  in  France  or 
the  East  Indies.  102 

16  Executor  may  traverse  a  devastavit  found 
by  inquisition';  but  not  if  returned  by 
the  sheriff  without  inouest.  110 

17  Under  the  general  plea  of  plene  admin- 
istravit,  defendant  cannot  shew  payments 
made  since  the  commencement  of  th^  ac- 
tion. <,      ib. 

18  One  who  gets  goods  of  testator  into  his 
hands  may  be  sued  as  executor,  although 

.  [afterwards,  and]  before  the  wTit  brought, 
administration  be  ^ntcd  to  another  dur- 
ing the  minority  ot  the  rightfnl  executor. 

122 

19  An  executor  may  be  sued  on  a  promise 
in  consideration  of  forbearance  without 
averring  assets,  and  although  he  have 
none.  125 

20  An  executor  may  plead  a  statute  or  bond 
outstanding,  in  which  he  himself  wan  joint* 
ly  and  severally  bound  with  the  testator : 
But  not  {{jointly  only.  127-3 

21  If  an  executor  durante  minor itaie  has 
duly  administered  and  psdd  over  the  sur^ 
plus  to  the  executor  of  full  age,  he  is  dis- 
charged, and  may  plead  plene  adminis- 
travit.  150 

22  If  such  an  executor  commits  waste  and 
obtains  a  release  from  the  executor  of 
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full  8g^  yet  he  remains  liable  to  crecKtors. 

ib, 

23  It  is  no  waste  to  paj  legacies  before 
debts,  where  the  estate  is  sumdMit  for  alL 

'^         t^. 

24  Whenever  an  executor  or  administrator 
has  done  what  he  ought,  and  has  no  as- 
sets in  hand,  he  may  plead  f»/e?i^  adminitt. 
But  if  he  has  assets  liable  to  higher  cre- 
ditors, he  must  plead  specially.  ib. 

25  Whether  an  executor,  who  takes  the 
goods  for  safe  custody  only,  will  be  there- 
by precluded  from  refusing  tiie  office?   161 

26  VVhen  an  executor  has  once  administer- 
ed, he  cannot  refuse,  but  is  liable  to  cre- 
ditors, though  administration  be  granted 
to  another.  .  ib, 

27  What  intermeddling  shall  make  a  man 
an  executor,  ib, 

28  When  a  person,  named  executor,  takes 
the  goods  generally,  it  shall  be  intended 
to  be  an  administration.  152 

29  On  the  doctrine  of  executor  de  son  tert, 

n.  id),  ib, 

30  When  mere  posseuion  of  testator's  goods 
shall  amount  to  an"  administration,      152 

31  Taking  the  goods  of  the  deceased  by 
consent  of  the  person  to  whom  adminis- 
tration is  afterwards  granted,  will  not- 
withstanding amount  to  an  adndnistration. 

ib. 

32  To  debt  in  the  debet  and  detinet  against  an 
executor  for  rent  incurred  in  Ms  own  time 
the  plea  of  pleni  adininistraivit  is  bad. 

171-2 

33  Debt  for  rent  by  executor,  on  a  lease  by 
his  testator,  must  be  in  the  detiiut  only: 
aliter,  if  on  a  lease  by  himself.  1/2 

34  To  debt  on  an  obligation  against  an  exe- 
cutor, the  defendant  pleads  a  recovery  in 
debt  and  no  assets  ultra,  &c.  without  sta- 
ting whether  the  recovery  was  u^n  a  spe- 
cialty or  a  simple  contract.  Held  bad  on 
demurrer,  but  aided  by  verdict.   215,216 

35  There  may  be  an  executor  de  son  tort  of 
a  term*  of  years,  unless  it  be  merged  in 
the  revendon  by  surrender.  2 18,  &  Me  261 

36  When  an  executor  pleads  a  ludgment 
not  merely  erroneous,  but  vma,  tile  plea 
is  bad.  '  255 

37  An 'administrator  pleads  a  judgment  re- 
covered by  himseu  against  the  mtestate: 
gtuere,  whether  plaintiff  can  avoid  it  by 
shemng  that  judgment  was  entered  up  af- 
ter the  testator's  death?  ib. 

38  A  man  dies  in  France,  leaving  goods  in 
the  diocese  of  Norwich;  the  bimop  of  N. 
shall  ^rant  administration.  256 

39  An  mtestate  died  leaving  four  grand- 
children,  of  whom  vm  only  was  of  a^e; 
administration  was  granted  to  the  mother 
M  guardian  of  the  other  three  durante 
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40  A  stranger  eatem  on  laad^  of  whidi  m 
intestate  was  lessee,  and  feeds  intestate's 
cattle  with  the  hay  that  grew  there:  ad« 
ministration  is  afterwards  granted  to  him 
excepting  the  term :  held,  that  he  is  charge- 
able in  me  debet  and  detinet  for  rent  m^ 
curred  in  his  own  time  and  before  admin- 
istration granted.  261 

41  If  a  stranger  enters  on  land  generally, 
of  which  the  deceased  was  lessee,  and 
meddles  not  with  his  goods;  he  is  a  dissei- 
sor; but  if  he  meddles  as  executor,  he  on- 
ly gains  the  term.'  .262 

42  mnt  due  on  a  parol  lease  is  of  as  high 
a  nature  as  a  bond  debt,  and  payment 
of  it  may  be  shewn  against  a  bond  credi- 
tor upon  ptene  adminutravit.    262-3,  512 

43  If  executor  de  son  tort  takes  out  adnan- 
istration  after  suit  and  before  plea,  he 
may  plead  a  retainer  to  satisfy  his  ovm 
debt;  but  not  if  after  plea»  Per  Ellis,  J. 

265 

44  Executor  of  obligee  delivers  up  the  bond 
and  takes  another  in  his  own  name,  uid 
dies  intestate:  what  remedy  have  the  ob- 
ligee's creditors?  Quisre,  whether  this  be 
a  devastavit  in  the  executor?   284  &  n.  (fi) 

45  The  administrator  durante  minoritate  of 
the  executor  of  an  executor  is  the  repre- 
sentative of  the  first  testator.  288 

46  A.  leaves  a  legacy  to  B.  and  C,  his  exe- 
cutors, between  them,  which  they  consent 
to  take  as  levees ;  B.  dies;  B.'s  husband 
shall  be  prohibited  from  suing  in  the  Ec- 
clesiastical Court,  for  her  moiety.        289 

47  After  the  assent  of  the  executor  to  a 
specific  legacy,  the  legatee  may  sue  for 
it  at  law.  ib» 

48  The  half  blood  is  equally  entitled  to  dis- 
tribution and  ^  admmistration  with  the 
whole  blood.  294 

49  A.  is  made  executor  for  ten  years,  and 
then  B.  is  to  be  executor;  A.  proves;  af- 
ter the  ten  years  B.  may  refuse  or  adnunis- 
ter  without  further  probate.  313 

50  Executor  of  executor  not  diargeable  at 
law  for  devastavit  by  first  executor:  scctu, 
in  equity.  iB* 

51  A  decree  in  Equi^  is  to  be  sadsfied  by 
an  administrator  oenire  a  bond  debt 

3334 

52  SenUf,  in  an  action  of  covenant  for  pay- 
ment of  rent  against  the  defendant  or  cxe* 
cutor^  pleni  aaministravit  is  a  good  plea, 
although  the  rent  incurred  in  his  own 
time,  and  the  declaration  states  an  oitrv 
by  him.  3d6 

How  to  declare  against  exeeutor  as  as- 
signee. See  n.  (fi)  ik^  337 

53  The  rent  is  a  duu^e  upon  the  land,  and 
only  the  surplus  profits  cnrvc  and  above 
the  rem  shall  be  assets.  337»  3M 


minori  estate  in  prefereaoe  to  the  one  of   54  Where  executor  of  lessee  Cor  years 
Age.  "  258 1     ters,  lessor  may  elect  to  charge  ~ 
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executor  in  ^e  ^inei,  or  ub  asrignee  in 
the  debet  and  detinet.  ib, 

56  If  an  executor  of  lessee  assigns  the  term, 
he  18  sdU  liable  a»  executor  for  rent,  or 
on  a  covenant  to  repair,  &c.  338 

56  When  assets  are  round  sufficient  to  pay 
a  purt  of  the  debt,  the  judgment  on  a  plea 
of  phni  administravit  shall  be  for  the 
whole,  and  execution  fbr  that  part.     351 

57  An  executor  may  join  demands  for  rent 
which  accrued  in  the  testator's  time  and 
in  his  own.  367 

58  In  the  case  of  an  undue  grant  of  adminis- 
tration, if  it  is  about  to  be  sealed,  a  pro- 
hibition issues;  if  it  has  passed  the  seal, 
a  mandamui  issues.  '372 

59  Covenant  lies  agunst  the  executor  of 
lessee  for  non-payment  of  rent  on  an  ex- 
press  covenant,  though  the  defendant  have 
assigned  over  before  the  rent  became  due. 

377 

He  must  be  charged  a$  executor,  and 

Judgment  is  de  bonis  iesUitoris,  ib. 

In  such  case  debt  lies  not  against  the 

executor,  if  the  assignee  be  accepted  by 

the  lessor.  v  io, 

60  Debt  lies  not  against  the  executor  of  an 
executor,  upon  a  devtutavit  by  the  first 
executor.  392 

^1  An  executor  cannot  wave  a  term  of  years ; 
but  if  he  lets  it  alone  and  the  rent  exceeds 
the  value  of  the  land,  he  is  chargeable  in 
the  detinet  only,  for  rent  393 

62  An  administrator  makes  an  underlease  of 
the  intestate's  term,  rendering  rent  to  him- 
self, his  executors,  &c.  and  dies:  his  exe- 
cutor, and  not  the  administrator  de  bonis 
nan,  shall  have  the  rent,  and  shall  be 
chargeable  with  it  as  assets  in  the  nature 
of  an  executor  de  son  tort,  402 

But  ««m6.  he  cannot  distrain  for  it. 

ib.  &  392 

6S  Administrator  takes  a  man  in  execution 
and  dies;  the  administralor  de  bonis  non, 
ittid  not  the  executor,  may  discharge  him. 

4034 

64  If  a  man,  taken  by  an  executor  in  exe- 
cution,' ^apes,  the  sheriff  must  be  sued 
in  the  detinet  only.  ib, 

65  Assumpsit  against  an  executor  on  a  pro- 
mise by  him  to  pay  in  consideration  that 
testator  was  indebted,  is  bad.  409 

That  such  form  of  declaring  is  good 
when  defendant  is  charged  in  nis  repre- 
sentative diaracter  only,        see  n.  (a),  ib. 

66  Administration  durante  minaritate  of 
seveFRl  executors,  determinei  when  one 
attains  the  age  of  seventeen.  425 

Administndon  during  minority  of  one 
entitled  to  administer  to  an  intestate,  de- 
termines at  the  age  of  twettty4>ne.  n.  (a),  ib. 
€3  fixeeutorisnotpenonillyliableonapnx- 
niMy  if  he  ndmintiiteny  to  pay  his  testator's 
debt.  434 
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68  A  stranger,  who  has  goods  of  intestate 
in  his  possession,  enters  into  an  agree- 
ment with  the  administrator  to  pay  a  sum 
of  money  and  retain  the  goods,  Cbut  in 

'  fact  never  pays  the  money) ;  the  adminis- 
trator is  chargeable  as  for  fk  devastavit. 

442^ 

69  Administration  granted  on  concealment 
of  a  will  is  afterwards  revoked  on  the  dis- 
covery of  the  \nll;  mesne  acts  of  adminis- 

.  tratOT  are  void,  and  not  made  good  by  the 
subsequent  rcftisal  of  the  executor,  445-6 

70  Debt  on  bond  lies  not  in  the  debet  and 
detinet  against  an  executor,  suggesting  a 
devastavit.     ^4/i7fr,  of  a  judgment.      458 

7 1  An  administrator,  suing  for  rent  due  since 
intestate's  death,  must  shew  that  his  intes- 
tate had  a  chattel  interest.   .  463 

72  To  a  plea  of  unsatisfied  Judgments  by 
executor,  plaintiff  may  reply  fraud  as  to 
one  only,  without  answering  the  rest. 
Judgment  for  plaintiff  on  such  issue  is  de 
bonis  testatoris.  ^         467^  537 

Or  plaintiff  may  reply  fraud  to  any  num- 
ber of  them.  .  537 

73  When  an  executor  shall  be  deemed  an 
assignee,  •  476-7 

74  A.  died  intestate,  leaving  issue  B.  andC: 
C.  for  a  valuable  consideration  released  all 
right  to  the  personal  estate.  B.  died,  mak- 
ing D.  his  executor  and  legatee  of  all  his 
personalty:  held  that  D.  was  entitled  to 
administration  of  A.'s  effects  in  preference 
to  C.  -  496  ^ 

75  Debt  for  rent  on  a  demise  by  deed  or  ' 
parol  is  in  equal  degree  with  a  bond  debt. 

512 

76  On  the  effect  of  naming  an  oblkor  to  be 
executor  of  the  obligee.   See  520  &  n.  (a) 

77  Probate  is  unnecessary  to  make  a  com- 
plete executor,  except  wnerehe  must  make 
profert.  ib* 

78  The  executor  of  an  executor  is  not  exe- 
cutor to  the  first  testator,  unless  the  first 
executor  proved.  520-1 

79  Executor  of  an  executor  may  prove  as  to 
his  testator,  and  renounce  as  to  the  first 
testator.  521 

80  A.  makes  a  lease  for  years  to  B.  of  forty 
acres,  parcel  of  sixty :  the  election  may  be 
made  by  B.'s  executor.  530 

81  Whether  executor  de  son  tort  can  justi^ 
a  retainer  for  his  own  debt,  by  taking  ad- 
ministration after  action  brought.        533 

82,  An  executor  may  sue  in  his  own  name 

on  an  account  stated  with  himself.      538 

83  An  executor  may  arrest  before  probate. 

539 

QuiBre,  whether  such  arrest  be  good  as 

agfunst  strangers  ?  n.  (a ),  540 

FALSE  RErrUBN. 

iSee  Action  on  the  Cx^t,  4^— Habbas 
I    Corpus,  8.'— Shbbiff,  5, 9.— Vekub,  2.) 


PEES- 

FEES, 
(^e  Assumpsit,  13. — ^Attorvby,  3.) 

FENCES. 

{See  Action  on  the  Case,  3. — ^Distrbss, 
7.— Trespass,  8, 9, 10.) 

FINE. 

{See  Copyhold,  U. — Forfeitvrb,  1.— 
Jointure,  1. — Merger,  3. — Power, 
9,  14.) 

1  The  passing  of  a  fine  cannot  be  stayed  af- 
tei-  payment  of  the  king's  silver.  78 

2  Commissioners  ^ed  for  taking  the  ac- 
knowled^ent  of  an  infant,  atat.  13,    78 

3  A  fine  of  a  "  fourth  part,''  without  saying 
into  how  many  parts  to  be  divided,  is  weU 
enough :  seens,  m  a  writ.  168 

4  When  husband  and  wife  join  in  a  fine  of 
the  wife's  land,  the  law  notices  from  whom 
the  estate  passes.  ib. 

5  Purchaser  without  notice  of  a  decree  may 
plead  a  tnie  and  nonclaim  in  bar  of  exe- 
cution of  the  decree.  311 

6  An  use  at  common  law  is  barred  by  a  fine 
of  the  land.  312 

7  A  fine  of  the  land  does  not  bar  a  rent  is- 
suing thereout,  ib, 

8  If  one  of  several  conusors  of  a  fine  dies 
before  the  return  of  the  writ,  it  is  errone- 
ous as  to  alL  366 

9  Feme  covert  levies  a  fine  of  her  own  lands ; 
the  entry  of  her  husband  into  part  will 
avoid  the  whole.  396 

10  A.  tenant  for  life,  remainder  in  tail  to  B., 
remainder  to  C.  for  life :  A.  and  C.  levy  a 
fine  sur  eoncesni,  granting  totum  jvtt  et 
omne  quod  habeni  to  D.,  hwendum  for  the 
lives  of  A.  and  C,  and  the  survivor  of 
them :  gwere,  whedier  the  fine  passed  an 
entire  estate  in  possession^  and  thereby 
displaced  the  remainder  in  tail;  or  whe- 
ther it  passed  thdr  several  estates  by  frac- 
tions? 423  &n.  (a) 

1 1  A  fine  sur  eoneenit  by  tenant  for  life  is  a 
forfeiture,  when  executed.  424 

12  Fine  come  ceo  levied  by  tenant  for  life  to 
remainder-man  for  Ufe,  is  a  forfeiture  of 
both  estates.  434-5  &  n.  (a) 

13  Where  tenant  in  tiul,  mth  reversion  in 
himself  in  fee,  makes  a  reversionary  lease 
and  dies,  a  fine  levied  by  issue  in  tail  lets 
in  the  revernon  and  confirms  the  lease. 

.      503A 

14  Death  of  conusor  of  fine  before  return  of 
dedimus,  and  after  caption,  is  error.    605 

15  Writ  of  error  to  reverse  a  fine  is  not  bar- 
red by  lapse  of  five  years.  t^. 

FOBBEARANCE. 

(^Ve  Assumpsit,  9, 18,31,32.— -Bxecutors, 
19.— Frauds,  ^tat.  of,  6.<— 'Heir,  2.) 


TRAVD. 

FORCIBLE  APDUCnwr. 

(JSee  Information,  3, 4.) 

FORCIBLE  ENTRY  AND  DETAfNEIL 

1  Restitutioa  granted  upon  in^ctment  for 
fordbte  detamer  after  traverse  and  before 
trial  377 

But  hot  after  a  plea  of  three  years*  po^ 
session.  ib. 

2  An  indictment  for  a  forcible  entry  must 
say  "  then  being  the  freehold  of,"  kc,  522 

3  Indictment  for  f ordble  entry  quashed  for 
want  of  manuforti,  523 

4  Indictment  for  fordble  entry  mto  A.'s 
house,  whereof  he  was  possessed  "pro  ter- 
mino  adhuc  venturo,^  bad.  524 

FORFEITURE. 

(JSee  CoFTHOLD,  4, 24  to  28.t-Exxcutors, 
3.— Fink,  11,  12.— Office,  10.— Parcb- 
NBR,  1.^  Power,  1,2.) 

1  Whether  an  estate  tail  was  forfeited  by 
13  Car.  2,  c.  16.  [whereby  the  lands,  &c. 
of  persons,  excepted  out  of  the  act  of  ob- 
livion, were  vested  in  the  king]  ? 

427;  5irc437,n.(«) 
Admitting  that  it  was  not,  whether  a 
fine  levied  by  tenant  in  tail  to  the  use  of 
Idmself  in  tail,  &c.  should  let  in  the  for- 
feiture? ih. 

2  Felo  de  ee,  having  a  lease  for  years  in  the 
manor  of  B.,  kiUs  himself  in  the  manor  of 
A.,  and  the  lords  of  both  have  a  grant  of 
felon's  goods :  qtutre,  which  shall  nave  die 
lease?  443 

3  When  the  hdr  may  enter  for  a  forfeiture, 

see  516-7 

FORGERY. 

1  Indictment  on  5  EUz.  c  14,  stating  the  for- 
gery of  a  writing  indented  without  saying 
mat  it  was  sealed,  is  insufficient         374 

2  Forgery  of  a  recognizance  is  not  vnMa 
5  Efiz.  c.  14,  unless  it  have  the  seal  of  the 
conusor.  398 

FORMEDON. 

1  A  plea  of  non-tenure  of  parcel  needs  not 

shew  in  what  vUl  the,  lanos  lie  158 

Such  a  plea  must  shew  who  th^  tenant 

is :  iecut,  of  non-tenure  to  the  whole,    ib, 

FRAUD. 

(See  Ekbcutors,  13, 72. — Practice,  9.— 

Rent,  9.) 

1  If  one,  whose  estate  is  incumbered,  en- 
courages a  purchaser,  and  conceals  the  in- 
cumbrance, this  is  fraudulent  in  Equity. 

310 

2  In  debt  for  rent  against  asn^ee  of  lessee, 
the  defendant  pleads  an  assignment  over; 
plaintiff  may  rq>ly  that  the  assignment 
was  fraudulent.  465,  &  fee  n.  U) 


FRAUDS,  STATUTE  OF. 

FRAUDS,  STATUTE  OF. 
(iSiM  DxYiSB,  19, 26.) 

i  A  pranuse  in  conadenition  of  marriage^ 
made  before  the  statute,  held  good  without 
writing,  though  the  action  was  brought 
t^ern.  466 

^  A  will  made  before  the  statute  is  not  with^ 
in  it,  though  the  party  died  since  the  sta- 
tute, lb.  &  542 

3  €k>ntract  for  sale  of  lands  by  parol  is  ydd, 
though  there  be  a  considerable  part-pay- 
mant  486 

And  the  mon^  paid  may  be  recovered 
at  law  or  in  Equity.  ib.  &  n.  (a) 

4  One  of  the  witnesses  to  the  publication  of 
a  will  may  subscribe  it  separately  at  ano- 
ther time.  486 

5  Devisee  under  a  wiU  is  not  a  *'  credible 
.   witness"  to  it  within  the  statute. 

6\0,iiseen.(b) 

6  Promise  by  administrator  to  pay  debt  of 
intestate,  upon  forbearance  to  sue,  must 
be  in  writing*  ,  S32 

7  Where  a  devisor  wrote  his  will  with  his 
own  hand,  and  sealed,  but  did  not  sub- 

.  scribe  it ;  this  was  held  a  sufficient  n^n- 
ing  within  the  statute.  638 

A  mark  \s  a  sufficient  dgning.  i^. 

Sealing  alone  is  enough,  t^.  iSed  vid,  n.  (a) 

9  A  promise  of  marriage  is  within  the  sta- 
tute. B4\,  Sedvid.n,  ibid,  contra. 

9  Whether  a  codicU,  written  immediately 
under  a  will  of  land,  but  without  a  distinct 
signature,  will  revoke  the  devise?       541 

10  A  win  written  before  Uie  statute  is  not 
within  it,  though  the  devisor  died  since. 

542 

GAMING. 

1  A  lost  802.  to  B.  at  play,  for  which  he 
gave  hb  bond;  the  parties  then  agreed  to 
meet  and  play  agam  shortly,  which  they 

-  did  two  days  after,  when  A  lost  60/.  more 
to  9.  for  which  he  gave  another  bond. 

«  Qwere,  whether  this  was  a  loss  of  more 
than  100/.  ai  one  Hnu  or  meeting  within 
the  statute  16€ar.2,  c.7? 

Semb.  if  the  separation  had  been  coUu^ 
ave  to  evade  the  statute,  the  case  would 
have  been  witiiin  it.  200,  &  see42\ 

2  If  more  than  100/.  be  trusted  at  one  time 
at  a  horse  race,  the  whole  is  lost        358 

3  Where  distinct  securities  are  riven  for 
scTeral  losses,  each  less  than  100/.;  but 
amounting  in  the  whole  to  more;  all  are 
void  by  16  Car.  2.  421 

4  Where  a  party  loses  at  one  meeting  more 
,  than  100/.  altogether,  by  playing  with 

several  persons,  it  is  within  the  statute. 

432 

5  In  debt  on  the  statute  of  |[aminff,miscast- 
inir  the  treble  value  is  aided  by  verdict. 
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GUARDIAN. 

GAVELKIND. 

(See  Copyhold,  2.) 

1  Remidnders  and  rever^ons  of  gavelkind 
lands  descend  in  gavelkind.         n.  tb\  46 

2  The  Stat  31  Hen.  8,  c.  3,  for  dis^avelling 
lands  in  Kent,  extends  only  to  weir  par- 
tible quaKty,  and  not  to  the  custom  of  de- 
viang  or  endowing  the  widow  of  a  moiety. 

3  The  essence  of  gavelkind  is  partibility; 
the  other  customs  are  colkiteraL  48 

4  A  rent-charfi^e  newly  created,  issuing  out 
of  gaveUuna  lands,  descends  according  to 
the  custom  of  gavelkind.  105, 345 

5  An  use  of  gavelkind  land  shall  follow  the 
nature  of  the  land.  346 

GIFT. 
{See  Marriage,  14.) 

GLOVES. 
(See  Pardon,  2. — ^Statute,  11.) 

GRANT. 

(5(00  Common,  2. — Corporation,  3. — Co^ 
TENANT,  12,  18.— Deed,  5  to  9^ — King, 
6,  7.— Office,  11.) 

1  In  the  grant  of  a  rent  to  commence  after 
the  decease  of  A.  &  B.,  with  a  power  of 
distress  during  their  joint  lives,  the  latter 
words  may  be  rejected.  78 

2  A  grant  by  the  kinj^  of  the  advowson  of 
the  church  of  L.  ''fiitely  belonging  to  the 
Archbishop  of  Canterbury,"  is  good,  al- 
though it'  never  in  fact  l>elongra  to  the 
Archbishop.  178 

3  Where  a  ffrant  is  in  general  words,  as 
"omnia  t7to,*'&c.  the  subsequent  descrip- 
tions of  the  thing  granted  must  be  tru^ 
whether  it  be  the  king's  grant  or  that  of 
a  private  person.  But  where  the  tlun^  is 
ascertained  by  name,  a  false  description 
vnll  not  avoid  the  grant,  unless  the  Jcing 
appears  to  be  deceived  in  his  titie,  or  in 
the  value,  or  in  any  thing  relating  to  his 
profit  178^ 

4  The  king  grants  a  manor,  "  and  every  part 
and  parcel,  or  that  is  reputed  parcel  there- 
of." This  reputation  is  a  question  for  the 
Court,  and  not  the  jury.  207 

Semb.  aliter,  in  the  grant  of  a  private 

f  person.  208,  C.  212,  n.  (a) 

f  the  king  be  decdved  in  a  consideration 
real  executory,  his  grant  is  void :  but  not 
in  a  consideration  personal  executed.  332 

6  Whether  the  interest  in  a  thing  lying  in 
grant  be  determined  by  the  destruction  of 
the  deed?  See  429  bin.  (^6) 

GUARDIAN. 

1  If  guardian  and  ward  join  in  a  lease,  it  is 
the  lease  of  the  gumian  till  the  ward  is 
fourteen  years  oiC  and  afterwards  the  leas^f 
of  the  ward.  102 


0UARDIAN« 

2  Testamentary  gaardiaiiBhip  is  not  asskfn- 
able  or  devisable.  268 

3  A  ffrandfather  cannot  appoint  a  [piardian 
unaer  stat  12  Oar.  2,  c.  24.  ib. 

4  A  brother  of  the  half  blood  may  be  guar- 
dian in  socage.  294 

HABEAS  CORPUS. 
{See  Baron  and  Feme,  9.) 

1  Of  Uie  degree  of  certainty  requisite  in  the 
return  to  a  hob,  carp.  2 

2  On  the  form  of  the  return  when  the  com- 
mitment is  for  contempt.  n.  (a),  ib. 

3  Hab.  corp,  and  certiorari  are  in  the  nature 
of  a  writ  of  error.  n.  («),  5 

4  Hab.  Corp.  lies  to  remove  a  prisoner  with- 
in the  cinque  ports.  12 

6  The  court  of  C.  B.  may  grant  a  hab.  corp, 
ad  respondtndnm^  or  id  fadendum  et  re- 
cipiendum, but  not  ad  subjiciendum  at 
common  law.  224, 253 

But  see  n.  (a),  ibid,  as  to  the  power  of 
the  courts  of  C.B.,  Exchequer,  and  Chan- 
cery to  grant  this  writ. 

6  Security  taken  from  the  detaining  partv 
upon  a  hob,  corp.  389 

7  A  return  to  a  pluries  hab.  corp.  denying 
the  detention  at  the  time  of,  or  dnce,  the 
service  of  the  plurieij  is  bad.        ^lO,  401 

8  Indictment  lies  for  a  false  return  to  a  hab. 
corp.  401, 622 

HABENDUM.     ' 
iSee  Dbbd,  6, 7, 10.) 

HEARTH-MONEY. 

1  ^liether  cutlers*  forges  shall  pay  hearth- 
money.  354 

HEIR. 

(iSftf  Action,  1.*-Copvhold,  17, 18, 24,27. 

— DSTISB,  2,  18,  34.— RJBPLEVIN,  2.) 

1  Heir  cannot  recover  rent  due  in  the  life- 
time of  his  ancestor.  37 

2  In  atiumptit  against  an  heir  on  a  promise 
to  pay  his  ancestor's  bond  debt,  m  con- 
sideration of  plaintifiT's  forbearance  to  sue, 
it  is  unnecessary  to  aver  assets  by  descent 
But  it  must  appear  that  Hht  heir  is  charge- 
able by  Ihe  bond.  125 

3  In  debt  on  bond,  the  heir  pleaded  no  as- 
sets but  a  reversion  after  a  lease  for  years : 
held,  that  plaintiff  should  reply  assets  ultra, 
or  take  judgment  of  assets  quando,  &c.  1 60 

4  A  reversion  on  a  lease  for  years  is  imme- 
diate assets.  n.  (a),  ib. 

5  Whether,  under  a  limitation  to  hein-male/ 
a  special  heir  may  take  by  purchase,  thotu^h 
not  heir  general?  217, 225  &  n.  (b) 

6  The  heir  may  be  relieved  in  Equity  against 
the^  executor  in  case  of  assets.  36 1 

7  Heir  of  mortgagor  and  mortgagee  join  in 
asaleoftheluias:  the  money  in  the  hands 
of  the  heir  shallnot  be  assets  in  Equity.  303 


IlfFUCATlON. 

8  An  heir  special  may  take  as  a  pfurchaser 
by  that  description,  though  not  the  heir 
general  Per  Hale,  C.  J.  370 

9  A  maa  shall  never  make  his  riglit  bclr  a 
purdiaso',  by  the  name  of  tor,  vritfaout 
parting  with  the  whole  fee^  371 

10  Borough  EngUsh  land  is  granted  to  A. 
and  his  heirs  tor  three  fives :  tlie  yoni^er 
son  shall  hAve  it  on  A.'s  death.  SS9 

il  The  word  heir-male  may  be  a  word  of 
purdiaseinadeed,  iemb.        462  &n.  (3) 

12  A  reversion  in  fee  expectant  on  an  estate 
tail,  is,  when  it  vests  in  possession,  assets 
for  pavment  of  a  bond  debt  of  the  an- 
cestor last  actually  seised  in  fee  in  posses- 
sion. 498 

13  In  declaring  agiunst  the  hdr  on  such  a 
bond,  he  may  be  named  immediate  heir  to 
the  obligor  without  mentioning  interme- 
diate descents  of  the  reversion.  iB. 

14  Reversion  on  estate  tail  is  not  assets  in 
the  heir.  499 

15  When  the  heir  cdudl  enter  fbr  a  finfeiture 
eommitted  in  his  ancestor's  lifetime^  516-7 

HERJOT. 
1  Of  pleading  a  juslification  in  trespass  for 

heriota.  131 


HIGHWAY. 
(See  Warrant,  2.) 

1  To  carry  too  heavy  loads  on  the  lughwav 
is  indictable  at  commcm  law.  100 

2  Clergy  are  chaigeable  to  the  repair  of  high- 
ways. 396,491 

3  He  who  keeps  several  teams  in  a  parish 
shall  send  all  to  repair  the  highways,  though 
he  have  no  ploufflUand.        420, 490, 491 

4  A  parish  indictea  for  non-repair  of  hurh- 
ways  cannot,  under  a  pl6a  of  n$t  jfuwyt 
shew  tliat  anotiier  parish,  penodj  or  pre- 
dnet  is  bound  to  rcqpair.  621 

5  Indictment  of  a  particular  peraaa  or  pre- 
cinct for  non-repair  must  shew  a  liAbmtr 
by  prescription  ot  tenure.  52z 

HOMICIDE. 

1  A»Sl  B.  engage  in  a  quarrel  with  G.  ft  D^ 
A.  fights  i^th  C,  andB.  with  D^  A.  kills 
C;  S.  is  equally  gmlty  of  mstnst—ghttf 
with  A.  514 

HUNDRED. 

{SeS  Inferior  Coxtrt,  10, 14, 15.—  Lest, 

2,3,4,) 

1  Wliat  hundreds  were  annexed  to  the  sher- 
iffwicks by  14'Ed.  3,  c.  9?  204 

IMPUCATION. 

(Sa  Dbbd»  ir-DBvisii,  1^  2,  ^  \3, 33^ 

Use,  5.) 


IMPROPRIATION. 

IMWK)PftUTION. 
{S4e  Csu&cR,  10, 11, 12.) 

INDICTMENT. 

{See  AicENDMBNTy  1.  —  Constable,  1. — 
Forcible  Entry,  2,  3, 4.— Forgery,  1. 
—Habeas  Corpus,  8.— Highway,  1,4,6. 
Sheriff,  8.— Slander,  43.) 

1  An  indictment  He8  upon  prohibitory  words 
in  a  statute,  althou^  it  also  limits  a  pe- 
nalty and  a  particular  manner  of  recover- 
ing  k  393 

2  It  is  unnecessary  to  allege  in  an  indict- 
ment that  the  prosecution  was  conmienced 
within  a  time  limited  by  statute.  406 

3  As  to  naming  and  describing  jurors  in  an 
indictment,  522 

4  Indictment  at  Sessions  quashed  for  not 
naming  the  county.  ib. 

5  Indictment  for  nusance  bad  for  omitting 
time,  or  contra  pacem,  523 

6  Vi  et  armie  unfiecessary  in  indictments  for 
cheating.  ib. 

7  Judgment  in  indictment,  for  uang  trade 
without  serving  as  apprentice,  revenedfor 
•aying  *^  iAeo  ecmmttutur  ad  gaolamf*  in- 
stead of  "  id90  foriefamat."  624 

INDUCTION. 

iSee  Church,  20.) 

INFANT. 
{See  Award,  3.  —  Copthold,   17#  18.— 

DbYISS,    17.— EjBCTliBNT,  d.<— £XB0U- 

TORs,  66.*— FiMB,  2.— Lbabb,  17*— Sur- 

RBNDBR,  1.) 

1  Infant  is  bouad  by  a  condition  annexed 
to  his  estate.  32  &  n.  (i&) 

2  A  submission  bond  and  award,  binding 
an  infant  and  another,  may  be  voidable  as 
to  the  infant  and  valid  as  to  the  other,  if 

'     the  act  to  be  done  by  the  other  be  distinct 

63,139 

3  If  an  infant  and  one  of  ftill  age  seal  a  bond. 
It  is  voidable  as  to  the  infant  and  valid  as 
to  the  other.  139, 140 

4  Indebitatiu  for  a  honse  sold;  plea,infwcy; 
replication,  that  it  was  sold  to  carry  de- 
fendant about  on  necessary  business;  de- 
murrer: held,  that  the  demurrer  admits 
the  necessity,  and  that  judgment  must  be 
forplaintifi.  531 

Tuat  tiie  question  of  lUteemtfiee  or  not, 
is  a  mixed  one  of  law  and  fact, 

See  n.  (a),  t(. 

INFERIOR  COURT. 

iSee  Costs,  5.— Errm,  2,  5,  9  to  16,22. 
—Prescription,  8, 12.— Sewers,  1.) 

1  Pendency  of  action  in  inferior  court  not 


INFBRIOII  COURT. 

pleafdabk:  «/ti0r  of  a  reoorerr  tliere. 

6,  C.4,  &n.(«) 

2  Coult  baron  may  be  holden  before  tiie 
steward  by  prescriptioD.  19  ft  n.  (a) 

See  aieo  316 

3  Justification  by  officer  of  inferior  court 
under  t^dietrmyae  ad  retp.  is  good  without 
averring  a  plaint  entered.  But  it  must 
shew  the  (Hrocess  returned.  19 

4  Whether  the  want  of  a  plaint  makes  the 
process  v<^d  or  erroneous  only? 

ib.kn.{b) 

5  Custom  in  inferior  court  to  take  the  bau 
upon  default  made  by  the  prindpal,  with- 
out a  previous  ecirefaeias,  is  good.       6d 

6  Qtuere,  if  a  custom  to  take  i&  bail  vrith- 
out  a  previous  eapiae  against  the  principal^ 
be  good?  ib. 

7  Indebitatus  count  for  goods  sold,  in  an  in- 
ferior court,  must  allege  both  the  sale  and 
the  promise  to  hare  b^  vrithin  tiie  juris- 
dicUon.  104, 321 

8  In  an  action  for  an  esci^  against  the 
officer  of  an  inferior  court  by  the  plain- 
tiff b^ow,  the  officer  may  shew  that  &e 
original  cause  of  action  arose  oat  of  the 
inferior  jurisdicdon*  193 

9  If  the  kind  of  action  be  c<^pai2able  in  the 
inferior  court,  the  officer  is  not  liable  to 
an  action  for  executing  tiw  process  of  the 
court,  though  the  cause  oi  action  arose 
out  of  its  jurisdic^n.  .        id< 

10  The  title  of  the  owner  of  a  nvndred 
court  cannot  be  questioned  in  an  action 
of  trespass  against  the  officer  for  execut* 
ing  its  process.  204 

11  £)  where  a  Asseisor  is  the  daminmt  pro 
tempore  of  a  manor,  the  officer  may  exe- 
cute the  process  of  the  court-baron,      ib, 

12  Assumpeit  on  a  special  promise  to  pay 
rent  lies  not  in  an  inferior  court        814 

13  A  quantum  meruit  for  work  done  out  of 
tiM  jurisdiction  of  an  infraior  court  will 
not  ue,  although  the  promise  be  within  it. 

ib* 

14  A  plea  in  trespass,  justifying  under  pro- 
cess of  an  hundred  court,  must  aUeg;6 
that  the  cause  arose  vrithin  its  jurisdiction. 

260 

As  to  the  distinction  betweeft  a  justifi* 

cation  by  the  officer  of  the  Court  and  bv 

the  party.  See  n.  (a),  if, 

15  In  trespass  for  talking  goods,  a  jusiifica- 
l3on  by  attachment  out  of  an  nundred 
court  must  alle^pe  the  loeue  in  fM  to  be 
vrithin  the  jm^sffiction.  266 

16  Inaction  on  a  bond  in  the  Norwich  Court, 
the  plea  wm  dedieit  factum  $ed  inqwiratur 
de  Xebito  is  good  by  custom.  2^1 

17  Alter  verdict  against  the  defmdsnt  in  an 
mferior  court  for  a  cause  of  actkmalteffed 
to  be  within  its  jurisdiction,  no  pnMMtton 
net  on  a  suggestion  thst  it  arose  eUt  of  it. 

294 


mPBRIOR  COURte 

18  Where  it  q>pear8  upon  the  proceedings 
In  an  inferior  court  that  it  has  no  jurisdic- 
tion,  or  if^ere  from  the  nature  o£  the  cause 
}t  can  have  no  eognizance»  a  prohibition 
lies  at  any  time. 

But  where  the  want  of  jurisdiction  is  by 
reason  of  time  or  place,  the  defendant  be- 
low must  plead  it  295 

If  thed^endant  be  prevented  fromplead^ 
ing  to  the  jurisdiction  bv  the  artifice  ef  the 
plaintilBf^  or  if  the  plea  be  refused  Or  over- 
ruled,  prohibition  lies.  n.  (a),  ib, 

19  Out  of  what  courts  an  fq;>peal  lies  into 
Chancery,  312 

20  Speciid  damage  must  be  laid  within  the 
jurisdiction  of  inferior  courts  314 

21  Nothing  shall  be  intended  out  of  the  ju- 
risdiction of  a  superior  court,  or  within 
.that  of  an  inferior  one.  t^. 

22  Capias  may  issue  before  summons,  by 
custom  of  inferior  court.  ib,,  320 

23  Semb,  the  style  of  an  inferior  court  must 
shew  its  authority.  315 

24  On  the  form  of  pleading  a  justification 
by  process  out  of  the  county  court  of 
Lancaster.  ib, 

25  No  action  lies  against  the  officer  of  an 
inferior  court  for  executing  process,  which 
issued  irregularly;  if  the  court  can  make 
out  such  process,  and  has  jurisdiction  of 
the  cause.  317 

26  In  indebitattu  for  money  lent,  both  the 
lending  and  promise  must  be  laid  within 
the  in&ior  jurisdiction.  ib, 

27  Irregular  issuing  of  a^las  in  inferior 
court  IS  cured  by  appearance.  318 

28  Whether  in  a  real  action  in  aa.  inferior 
court,  the  lands  must  be  laid  to  be  within 
its  jurisdiction.  319 

29  Trespass  does  not  lie  against  an  officer 
for  seizing  plaintiffs  goods  under  the 
mesne  process  of  an  inferior  court,  al- 
though the  cause  of  action  in  the  court 
below  arose  out  of  its  jurisdiction,  unless 
the  party  appeared  and  pleaded  to  the  ju- 
risdiction. 320 

30  Quare,  whether  trespass  lies  in  such  case 
against  the  plaintiff  in  the  suit  below? 

ib,  &  n.  (c) 

31  Semb.  case  lies  against  a  par^'  for  smng 
in  an  inferior  court,  and  attaching  plain- 
tiff's goods,  knowing  that  he  had  no  cause 
of  action  within  its  jurisdiction.   320, 321 

32  By  the  custom  of  inferior  courts,  goods 
attached  are  forfeited  on  non-appearance, 
if  the  party  was  summoned  ^1 

33  A  custom  in  an  inferior  court  to  detain 
goods  attached  till  the  owner  gives  security 
to  satisfy  the  plaintiff's  debt,  is  bad.     ib. 

34  The  party  to  the  suit  in  an  inferior  court 
cannot  justify  under  a  recovery  there  and 
process  of  execution,  if  the  cause  of  ac- 
tion arose  out  of  the  jurisdiction,  although 


INQUfaS'n 

liie  defendant  below  speared  and  pleads 
ed  to  the  merits.  322 

35  But  the  officer  of  the  court  may  justify, 
if  the  declaration  below  alleged  a  cause  of 
action  arising  within  the  jurisdiction; 
otherwise  not  ib. 

36  The  admission  of  the  party  cannot  give 
jurisdiction  to  an  inferior  court,  nor  estop 
him  from  afterwards  denying  it. 

t*.,  323  &  n.  (6) 

37  A  transitory  action  lies  not  in  an  inferior 
court,  unless  the  cause  reaUy  arose  within 
its  jurisdiction.  324 

38  Plea  by  officer  justifying  by  customary 
process  of  inferior  court,  must  shew  that 
the  custom  was  pursued.  356 

If  he  pursues  the  custom,  he  is  excused, 
though  me  custom  be  bad.  ib. 

39  An  inferior  court  cannot  hold  plea  of 
freehold,  as  of  dower,  by  bill.  361 

40  Want  of  summons  in  inferior  court  is 
cured  by  appearance.  468- 

INFORMATION. 

(/See  Amendment,  1.) 

1  Whether  an  information  lies  in  the  K.  B. 
upon  statute  22  Car.  2,  c.  12,  for  using 
more  than  five  horses  on  the  Ughway? 

100 

2  Whether  an  information  lies  in  K.  6.  upon 
the  statute  for  selling  with  wrong  mea- 
sures? 409 

3  Information  lies  in  the  K.  B.  for  the  for- 
cible abduction  of  a  female  contrary  to 
4&5P.&M.  c8.  444 

4  The  infonuation  alleged  that  defendant, 
beinff  of  above  the  age  of  fourteen,  took 
her  away,  &c. :  held,  that  beinjf  related  to 
the  time  of  taking.  ib^ 

5  An  information  qm  tarn  for  not  going  to 
church  may  conclude  contra  fonnam  sta^ 
tuti,  though  there  be  several  statutes.  482 

6  Such  an  information  lies  in  the  courts  at 
Westminster.  483 

INNS. 

1  At  the  common  law,  any  man  might  have 
set  up  an  inn.  89 

INNUENDO. 

iSee  Slander,  43.) 

INQUEST. 

(See  Alien,  4.) 

1  Coi9>ner's  inquest  finding /e^  die  «e  is  tra- 
versable :   aliter,  Mfugamfe  ii  be  found. 

419,  443 

2  Justices  of  peace  at  sessions  may  inquire 
of  the  death  of  a  man,  where  the  body 
cannot  be  found.  41,9, 42Q 

3  Inquisition  quashed  for  saying  **seemer^ 
sity  522 


;roiNDER. 

JOINDER 

ISee  ActioNy  4. — Baron  and  Fbmb,  1.— 
Carribr,  3. — Executors,  67.—  iSuvi- 
i.EOB,  4, 6.— Quark  Impbdit,  7>— Si7R- 

TTIVORSHIP.— TrOVBR,  2.) 

JOINT-TENANT. 
(See  Rblbasb,  9.— TROVBRy  4.) 

JOINTURE. 

1  A  lease  for  years  by  jointress  in  tail  is  not 
void  by  stat  1 1  Hen.  7,  c.  20.  487 

Semb,  aliter  if  created  by  fine.  ib, 

Semb.  a  rent  granted  by  fine  out  of  tbe 
lands  would  be  void  by  tlie  statute. 

ib.  &  n.  (6) 

JUDGE. 

1  Judge  must  go  secundum  allegata  et  pro* 
bata,  notwithstanding  bis  .private  know- 
ledge. 4 

2  A  spiritual  jud^e  cannot,  anymore  than 
a  judge  of  assize,  &c.  proceed  agunst  a 
party  ex  officio,  293 


JUDGMENT  RECOVERED. 

iSee  Action,  7.— EitscuiroRs,  8,  9, 34,  36, 
37 f  72.'— Inferior  Court,  1.) 

JURY. 

{See  Contempt,  3, — Indictment,  3.) 

i.  Petit  jurors  aie  not  finable  for  ginog  a 
verdict  contrary  to  the  evidence,  and  the 
dkection  of  the  court.  1 

2  Power  of  fining  for  false  verdict  in  the 
Star-«faamber.  4  &  n.  (c) 

3  Jurors  not  punishable  or  iie^onsible  in 
thw  judicial  capacity:  aliter  m  their  mi- 
nisterial character.  n.  (A),  5 

4  May  be  guided  by  dieir  private  knowledge. 

ib,  &  n.  (A) 

5  Verdict  lor  plaintiff  set  aside,  because  the 
jury  eat  at  his  charge,  notwithstanding  his 
death  since  the  verdiet.  79 

6  The  misconduct  of  jurors  is  included  in  a 
general  pardon.  80 

7  After  verdict  the  juiy  shall  not  be  pre- 
sumed to  have  ^ven  aamages  for  a  thing 
naturally  impossible :  aliter,  if  only  leffoU 
/V  so.  83 

8  A  verdict  finding  an  indorsement  or  re- 
cital in  a  deed,  is  no  finding  of  the  ^i^ 
indorsed  or  recited.  180, 5^ 

9  A  verdict  is  sufficient,  if  it  finds  the  sub- 
stance of  the  issue.  189 

10  Jury  eannot  find  any  thing  contrary  to 
the  admission  of  the  parties.  ib. 

1 1  The  Court  will  not  regard  the  intent  of 
the  parties  to  a  conveyance,  as  found  by 
Ibejury.  228 


KING. 

12  Whether  the  Court  be  bound  by  the  roe^ 
cial  conclusion  of  a  verdict  ?  252 

13  Presentnkent  of  a  jury  is  pot  always  ne- 
<ce8sary  to  put  a  pwty  to  answer  a  crimi- 
nal charge.  ^^3,  C.  326,  n.  (a) 

14  A  custom  to  try  by  six  jurors  in  an  in- 
ferior Courtis  good.  318,  Sed  vid.  31 7»  322 

15  New  trial  granted  where  the  jury  threw 
dice.  414-5 

16  So  where  the  party  gave  to  the  jury  evi- 
dence which  had  not  been  read  m  court. 

ib. 

17  When  a  special  verdict  cannot  be  helped 
by  intendment,  450 

18  If  the  jury  find  a  deed  with  a  recital,  this 
is  no  finding  of  the  matter  recited.      528 

JUSTICES. 
{See  Inqubst,  2. — ^Warrant,  3.) 

1  On  the  jurisdiction  of  justices  of  gaol  de- 
livery where  the  party"  is  at  large.        349 

2  The  justices  at  sessions  may  commit  a 
fellow  justice  for  refusing  to  nnd  sureties 
of  the  peace  on  the  complaint  of  a  third 
party,  354 

3  Warrant  of  justices,  though  irregulai^  pro- 
tects the  omcer,  if  they  nave  jurisdiction 
of  dje  matter.  396 

4  Juslaces  of  oyer  and  terminer  may  try  on 
the  day  of  indictment:  aUter  of  justices 
ofthepepce,  406 

JUSTICIES. 

1  An  excessive  seizure  of  foods  under  a 
justieies  held  illegal,  and  tne  bailiff  com- 
mitted. 373 

KING. 

{See  Charity. — Church,  8,  9,  14. — ^Dis-^ 
pensing  Power. — Grant,  2,  3,  4,  6. — 
Pleading,  5.) 

1  There  is  no  privilege,  against  the  king*s 
process.  12&n.(«) 

2.  Theking,upongrantingoverarent-service, 
cannot  empower  his  grantee  to  distrain.  37 

3  When  the  maxim  nullum  tempus,  &c.  does 
not  apply.  See  41,  arguendo. 

4  King's  privy  signet  transfers  no  interest.^ 

5  On  the  determination  of  offices  by  the 
king's  demise,  79-1 

6  The  king  may  grant  an  anniuty,  charge- 
able upon  hiB  hereditary  revenue,  so  as  to 
bind  his  successors;  and  the  grantee  has 
a  remedy  for  arrears  by  petition  to  the 
barons  of  Uie  Exchex^uer.  331-2 

7  The  king  cannot  grant  his  kingdom,  nor 
put  it  in  vassalage  or  suljection  to  another. 


KINO. 

8  ThfikinifGHiMt  charge  liiBpenoB.    392 
S  As  to  the  rentedgpof  t&  subject  t^reoorer 
p«ttnon0«  &c.  fnm  the  crown, 

iSfM  332^  &  n.  (6) 

LANDLORD  AND  TENANT, 
{See  Lease.) 

LAPSE. 
{See  Church,  2, 5.) 

LEASE. 

(See  Bishop,  2  to  U. — ^Covenant,  13. — 
Deed,  9. — Execittors,  80. — ^Guardian, 
L — Jointure,  1. — Power,  3,4, 7,  8, 12, 
13, 15, 16.) 

1  J.  8.  sdsed  in  foe  leases  for  yean  resery- 
ing  rent  ^during  the  term  to  the  said  J. 
S.  his  executors  and  administrators,  ^c." 
Tlie  rent  is  not  determined  by  the  death 
of  J.  S.,  but  follows  the  reversion.        16 

2  General  rules  respecting  the  reservation 
of  rent  «A. 

3  A  reservation  shall  not  be  construed  so 
strictly  as  a  grant.  17 

4  On  the  efkct  of  a  reservation  to  one  or 
his  heirs  &c.  ib.  &  n.  (c) 

5  On  the  utility  of  adding  the  words  '*  dur^ 
ing  the  term.'*  ih,  &  n.  {d) 

6  A  lease  for  years,  **  so  long  as  the  lessee 
•hall  duly  pay  the  rent,"  makes  a  limita- 
tion, and  not  a  condition ;  and  so  no  de- 
mand of  rent  is  requisite  to  avoid  it. 

23,  24 ;  Sed  vide  414 

7  A  lease  at  will  is  not  determined  by  a 
parol  lease  for  years  to  a  third  person  to 
begin  immediately,  with  an  agreement  not 
to  enter  till  the  rent  has  become  due  from 
the  tenant  at  will :  oliter  if  the  lease  for 
years  be  in  writing.  106 

8  If  the  lessee  at  wul  sows  the  land  before 
notice  that  the  lessor  has  determined  his 
will,  he  shaU  have  the  crop.  107 

9  Words  spoken  by  the  lessor  to  his  bailiff 
will  not  detenmne  a  lease  at  will,  mth- 
out  notice  to  the  lessee.  ih, 

10  Bargain  and  sale  by  lessor  determines 
a  lease  at  ^1,  upon  notice  to  the  lessee. 

li  Rent  is  reserved  in  a  lease  without  de- 
duction in  respect  of  parish  duties,  dues, 
taxes,  &c.  made  or  to  bo  made  &c.:"  a  sub- 
sequent act  imposes  a  tax  to  be  paid  by 
landlords  with  a  proviso  saving  covenants 
between  landlords  and  tenants:  quare, 
whether  the  tenant  may  deduct  payments 
made  under  the  act?  148 

12  Wife  tenant  in  tail  of  B.  acre  and  W. 
acre,  each  usually  let  for  10».  rent  perl 
mimitm:  Husbana  and  wife  let  both  to-] 


LEASE. 

Aether  by  indeatise  a|  an  entire  rent  of 
20f.:   Husbuid  dies;  wife  accepts  rent, ' 
and  then  enters;  qwtre^  whether  her  en- 
try be  lawful?  187 

13  Where  lands  of  a  dean  and  chapter  have 
been  usually  let  excepting  the  woods  and 
underwoods,  and  allowing  the  tenant  suf- 
ficient bote  and  estovers;  a  lease  without 
such  es^ception  is  not  bindiiig  though  the 
woods  had  been  so  wasted  at  the  tune  of 
the  demise  as  not  to  leave  sufficient  bote, 
&c  232 

14  Allowance  of  bote  in  a  lease  eiMireB  by 
way  of  iCovenant,  and  does  not  pass  the 
wood  233 

15  Where  two  tenants  in  common  join  in  a 
lease,  it  operates  as  the  several  lease  of 
each,  and  the  confirmation  of  the  other, 
and  it  cannot  be  pleaded  as  a  joint  demise. 

235 

16  When  a  lease  for  years  is  made  to  be 
vvcnd  on  non-payment  of  rent,  an  actual 
demand  is  necessary  to  avoid  it:  mUter, 
if  to  be  void  on  non-payment  of  a  sum  in 
gross.  242 

17  Lease  of  an  infont,  with  a  pepper-corn 
rent,  is  void.  251  &  n.  (6) 

18  If  remainder.4nan  in  tail,  with  remainder 
in  himself  in  fee,  makes  a  lease  for  yean^ 
it  is  good  against  the  heir  in  fee;  and  if 
the  fessor  suffers  a  recovery,  it  is  good 
against  the  issue  in  tuL  310 

19  I>eath  is  not  such  a  non-residenoe  as 
v^l  avoid  a  parson's  lease.  340 

20  A  reservation  of  rent  in  a  pamn^  lease 
payable  on  the  qvaiter  days,  «r  wtMm 
twenty  day$  after ^  is  good,  and  hinds  tlie 
successor;  and  &e  tenant  riiaU  not  hare 
twenty  days  after  the  last  quarter  day.  ib. 

31  A  concurrent  lease  by  a  parson,  to  com- 
mence at  a  future  day,  is  a  lease  in  rever- 
sion and  void  against  the  snooessor.      ib, 

22  What  shall  be  a  non-resideDce  to  avoid 
a  parson*s  lease.  341 

23  If  rent  in  a  parson's  lease  is  payable  «< 
Mich,  or  within  twentff  dmfM  after^  and 
the  parson  dies  on  the  day  after  Miek^ 
the  successor  shall  have  it  30 

24  A  lease  in  reversion  is  eitfier  a  concur- 
rent lease,  or  a  lease  to  begin  in  ftUura. 

ih, 

25  Qmkrc,  whether  a  concmrrent  lease  by  a 
parson,  to  commence  presently,  be  a  lease 
m  reversion  witlun  the  statute? 

t6.  343  &  n.  (e) 

26  Whether  stat.  18  Elbe.  c.  11,  extends  to 
leases  within  14  EUz.  ell,  concerning 
houses  in  market  towns?  342-3 

27  Semh.  a  lease  containing  the  words  '*fSbt 
lessee  paving  his  rent,"  or  "so  long  as 
lessee  snail  pay  his  rent^  is  not  avoided  by 
non-payment.  414,  Sed  vide  23A 

26  Under  a  lease  of  land,  not  mt 


LBASB. 

wflimh  tbe  lmi»  emxnat  epea  nra  ones. 

445 

^  SewU^.  v4ieffe  nofinet  are  mentiimedy  and 

there  are  opea  onea  oa-  tbe  land,  lessee 

cannot  open  new  ones.  ''  ib. 

But  new  shafts  may  be  sank.  n.  («%  tK 

90  Lease  at  will  to  two  is  not  determmed 

bv  dealh  of  one.  460 

31  tieases  sealed  by  the  majority  of  die  dean 
and  prebendaries  retidtnt  «l  the  Hme,  are 
generally  good  by  usage,  505 

32  A  lease  cannot  operate  by  estoppel,  whore 
it  appears  by  reatal  that  the  lenor  has  no 
estate.  '  528 

33  A  oonveyaace»  Hmited  to  commeDce  af« 
ter  an  existing  lease.,  takes  effect  present- 
ly if  that  lease  be  void,  semb*  529 


LEASE  AND  RELEASE. 

[SeeMxiBLQBn,  2. — Powkb,  11. — Uss,  1.) 

1  A  lease  and  release  may  be  in  llie  same 
deed,  and  priority  of  the  lease  shall  be 
supposed.  251  &  n.  (a) 

LEET. 

iSee  Cot7RT9, 12. — Ofpicb,  15.) 

1  A  presentment  in  a  leet  for  a  personal 
^  misdemeanor,  or  in  a  swainmote  for  vert 
or  yenison,  is  a  conrictlon,  and  conchisive; 
bat  if  for  a  nnsance  or  concerning  the 
freehold,  it  is  traversable.  339 

ThaS  a  presentment,  though  not  travers- 
sMe  in  the  leet,  may  be  mspnted  by  re- 
moval into  the  K.  B.  by  eertiormi,  or  by 
an  action.  See  S.  C.  n.  (6),  340 

No  eertiormri  lies,  after  the  fine  has' 
been  estreated  and  paid.  ib. 

3  Re^ence  within  me  leet  of  an  anient 
borough  will  not  exempt  a  man  from  the 
office  of  constable  of  the  hundred.       348 

3  When  an  inferior  leet  omits  its  duty,  the 
leetof  ^e  hundred  has  Jurisdiction,  ii.  349 

4  A  hundred-leet  granted  to  a  subject  is  a 
frandnse.  ib. 

6  Plpesentment  in  a  leet  for  false  weights 
must  shew  they  were  used  in  trade,  and 
within  the  jurisdiction  of  the  court.     524 

LEGACY. 

CSee  Baron  and  Femb,  5. — ^Bond,  17. — 
Courts,  10.-4)bvl8b,  11,  30,  35.— Ex- 
icuTORs,  23, 46, 47.) 

1  Legacy  of  20/.  to  A  *'  when  he  shall  come 
to  the  age  of  21''  li^wes  by  his  death  dur- 
ing  minority:  aUter,  if  it  be  a  legacy  ''  to 
be  paid  to  A.  •!  (or  when  he  comes  to)  the 
age  of  twentf-wie.''  490^1 


LUNATIC. 

2  An  action  l|es  against  a  larro^tenant  for  a 
legacy  devised  out  of  land.     ^  n.  ib),  461 

LIBBL. 

(See  Slanpbr.) 

LICENCE. 

(AeCOMMOK,  4, 5,6.e-l^BT,  7.— DlSYBHS- 

iNo  PowBR,  1.-  Pleading,  41.) 

1  Bare  licences  or  authorities  are  determin- 
able by  the  death  of  the  grantor:  aliter^ 
wher6  an  interest  is  coupled  with  them, 
or  the  licence  is  executed.     88,  1 17,  332 

2  A  licence,  pleaded  indefinitely,-  shall  be 
presumed  to  continue,  unless  the  contra- 
ry appear.  %  120 

3  A  hcence  coupled  with  an  interest  is  ir- 
revocable. 332 

4  In  trespass,  defendant  pleaded  a  ficence 
"  to  him,  for  himself,  wife,  and  children.** 
Replication,  no  licence  "  to  lum  and  his 
wiie  modo  el  form  A.-**  after  verdict  for 
nlaintiff,  a  repleader  was  awarded.       450 

5  tdcence  to  A.  and  his  wife"  to  enter, 
surrives  to  the  wife:  <ecii#  of  licenoa  to 
A.  to  enter  with  his  wife.  .   iB* 

LIMITATION  OF  ACTIONS. 
iSee  Fine,  15. — Ivdiotmbut,  2.— Kiko,  3.) 

1  Stat  of  limitations  is  no  ground  of  mo» 
tion  in  aivest  of  judgment  7 

2  (hi  aeeumfeii  to  pay  money  at  a  fiitare 
time^  actw  non  mcerevU  u^fira  wex  mmee  ia 
the  proper  form  of  plea.  22 

3  The  proviso  in  stat.  limitations  21  Jac:  1, 
c  16,  saving  the  rights  of  infent  plaintiiB, ' 
extends  to  actions  of  atiumpeit.  206 

4  Every  trader  is  a  merchant  within  the  ex- 
ception of  the  Stat,  limitations :  perScrogge^ 
J.  epeterie  dii$entie$Uibme.  230 

5  Actions  on  die  Case  are  witfam  the  ex- 
ception of  the  Stat,  limitations  respecting 
merchants'  accounts.  234 

6  Debt  agunst  the  sheriff  for  money  levied 
to  the  plaintiff's  use  under  a  /I.  yi.  is  not 
within  the  stat.  limitations.  237 

7  Indtbitaiue  aseumpsit  on  an  account  stat- 
ed is  barred  by  stat  limitations.  242 

Where  a  sum,  found  due  on  an  account 
stated,  is  suffered  to  run  on  in  a  further 
account,  it  again  becomes  part  of  an  ac- 
count current.  t^. 

8  An  original  trust  is  not  barred  in  equity 
by  the  stat  limitations.  30 1 

9  Stat,  fimitations,  if  pleaded  specially,  must 
be  rightly  entitied.  311 

10  The  Court  refused  to  notice  in  what 
year  of  Kin^  James's  reign  over  Scotland 
the  stat  linutations  was  passed.  tA» 

LUNATIC. 

(See  SuKRBKDBBy  2.) 


MAINTENANCE. 

MAINTENANCE. 
(See  Assumpsit,  3. — ^Bond,  1. 

1  Unlawful  maintenance  must  be  specially 
pleaded  to  an  action  on  a  bond.  Sl 

2  An  attorney  may  take  security  from  a 
stranger  for  ptut  ezpenoes  in  a  suit  inter 
Mni  but  semb,  not  for  fiUwe  ezpences. 

ib, 

S  An  attorney  may  lay  out  his  own  money 
for  his  client.  82 

4  A  client  may  give  his  attorney  a  bond  for 
his  future  fees.  ib. 

MALICIOUS  PROSECUTION. 
iSee  Action  on  the  Case,  2,  8.) 

MANDAMUS. 
(Sm  Corporation^  5.-^ExE0UT0RSf  58.) 

1  Jlfandamitf  lies  to  restore  a  sexton;  or  for 
the  office  of  steward  of  a  court-ieet,  or 
baron;  or  constable,  parish  derk/church- 
warden,  or  fellow  of  a  college. 

21,  &  notes  ib. 

2  Mandamui  Ues  to  swear  a  churchwarden. 

366 

3  Mmtdamut  lies  to  prove  a  wilL  374 

MARKET. 

1  The  inhabitants  of  one  market  town  are 
not  prohibited  by  1  &2  PhiL  &  Mar.  c.  7, 
from  selling  in  another  market  town.  344 

2  If  owner  of  stolen  goods  prosecutes  the 
felon  to  conviction,  he  shall  have  restitu- 
tion, notwitiistanding  a  sale  in  market 
overt  460 

MARRIAGE. 

{JSee  Action,  6. — ^Assumpsit,  8,  10,  28. 

Baron  &  Feme. — Condition, 4. 

Frauds,  Statute  of,  2). 

1  On  tiie  remedies  in  the  Courts  of  common 
law  and  in  the  spiritual  courts  upon  pro- 
mises of  marriage;  and  where  the  proceed- 
ings in  one  will  defeat  the  other. 

66,  C.  78,  &  n.  (tt) 

2  Marriage  was  not  antiently  of  spiritual 
cognizance.  95,  Sed  vide  167 

3  Marrii^e  is  one  of  the  strongest  consider- 
ations in  law  either  to  raise  an  use  or  to 

.   found  a  contract.  96 

4  What  contracts  of  marriage  can  be  en- 
forced by  the  canon  law.  n,  (6),  t^. 

5  The  fact  of  marriaire  is  sometimes  triable 
by  jury.  ib. 

6  Ine  Levitical  law  of  marriage  would  not 
have  bound  us,  but  for  the  act  of  parlia- 
ment. 142 

^  7  A  man  maj  not  marry  the  uster  of  his 

deceased  wife.  167 

8  The  temporal  courts  never  prohibited  the 


MORTDANCBSTOR. 

Ecdiesiastieal  coufts  in  causes  of  mani^e 
till  32  Hen.  8,  c.  38.  Sb. 

9  The  practice  of  the  Hebrews  is  a  goo< 
precedent  in  the  construction  of  the  Le- 
vitical law.  t^- 

10  In  Leviticus,  near  of  kin  means  next  of 
kin.  168^ 

1 1  A  marriage  may  be  unlawful,  yet  indis- 
soluble. 169^ 

12  The  Levitical  prohibitions,  and  the  Leviti- 
cal  degreet,  distingiDished.  •    '    170 

13  A  marriage,  vmoiable  for  affinitv,  is  un* 
impeachable  after  the  death  of  ettner  par- 
ty, n.  (s)f  171 

14  Where  a  man  g^ves  jewels  to  a  woman^ 
during  courtship  and  m  contemplation  of 
marriage,  if  the  match  is  broken  off,  he  is 
entitled  to  restitution.  214  &  n.  (e) 

15  Whether  a  man  may  marry  his  wife's  as- 
ter's daughter?  287 

16  Where,  by  articles  made  imon  a  mar- 
riage, a  settlement  is  a  condition  prece- 
dent to  the  payment  of  a  portion,  if  th^ 
wife  die  before  the  settlement  made,  the 
husband  can  have  no  relief  in  equity  as  to 
the  portion.  302-^ 

17  A  man  shall  not  marry  his  wife's  sister's 
daughter.  611 

MAYHEM. 
(See  Practice,  4.) 

MERGER 

(See  Executors,  35.) 

1  If  one,  who  has  a  term  of  years  as  ezeco-. 
tor,  purchases  the  reversion,  the  term  is 
extinguished:  ait(«r,  if  the revorsioner ac- 
quires the  term  by  executorship. 

-     289  &  n.  («) 

2  Lessee  for  years  and  a  stranger  accqit  a 
lease  and  release  to  uses :  the  former  lease 
is  not  thereby  extinguished  or  surrendered 
either  for  the  whole  or  in  part.         384-5 

3  A  fine  levied  to  lessee  for  years,  to  mak^ 
him  tenant  to  the  pracipe,  will  not  merffe 
the  term.  4 12. 

4  Term  of  yean  in  executor  is  not  extin- 
guished by  his  taking  a  grant  of  the  rever^ 
sion.  513,  Sed  vide  289 

MINES. 
(See  Lease,  2d»  29.) 

MISCASTING. 
(See  Gaming,  5.) 

MISRECITAL, 
(See  Pii^ADiNo,  72. — ^Varianob,  19.) 

MORTDANCESTOR. 
1  Assise  of  mortdancestor  Uet  not  of  de^ 


MORTGAGB. 

tiseable  lands,  nor  of  rents,  issuing  there- 
out. 346 
MORTGAGE. 

{See  Heib,  7- — ^RsLSASEy  8.) 

1  The  rule  as  to  the  calculation  of  interest 
on  the  asngnment  of  a  mortgage.       303 

2  A.  mortgaged  to  B.  in  trust  for  C,  and 
then  confessed  judgment  to  D.,  and  after- 
wards mortgaged  again  to  C. :  the  judg- 
ment creditor  D.  was  allowed  to  redeem 
on  payment  of  the  first  mortgage  only. 

33\,  Sed.quaref 

3  A.  makes  a  lease  \dtfa  condition  to  be  void 
on  pa3rment  of  money:  a  bond  by  A.  con- 
ditioned to  perform  *'all  covenants  and 
eanditiotu  in  the  lease"  is  forfeited  by 
non-payment.  386 

Aiiter,  if  the  condition  be  to  perform 
all  covenants,  or  pa^menU;  unless  the  mort- 
gage deed  contains  a  covenant  to  pay. 

n.  id),  ib. 

Where  mortgage  contains  no  covenant 
to  pay,  payment  cannot  be  compelled  by 
action.  n.  (a),  ib. 

A  liter,  if  there  be  a  precedent  debt,  or 
if  it  be  a  pledge  of  personalty,    n.  {a),  ib, 

Kew  assignment. 

1  Where  the  plaintiff  new  assifirns  a  tres- 
pass in  a  different  place,  he  snould  con- 
clude with  a  verification  only,  without 
praying  judgment  for  not  answering  the 
trespass  newly  assigned.  But  it  is  only 
form.  238  &  n.  (a) 

2  There  is  no  new  assignment  as  to  place 
in  replevin.  t6. 

3  In  trespass  for  taking  goods,  the  plaintiff 
may  new  assign.  ib. 

NOLLE  PROSEQUI. 

1  Nolle  proe,  in  inferior  court  is  a  bar. 

6,  C.  4,  &  n.  (c) 

NONSUIT. 

iSee  Costs,  7.~Ejectment,  3.— PiiBai>- 
iNo,  22.^-RBPLEyiN,  5.) 

NOnCE. 

iSee  Action  on  Case,  12. — Church,  2, 5, 
13. — Condition,  2.-»Executor8,  12.— 
Fine,  6. — Lease,  8,  9,  10.^— Prohibi-i 
tion,  8.— Wager,  2.) 

1  In  assumpdt  on  a  promise  to  save  harm- 
less the  vendee  of  certun  goods,  the  de- 
claration states  a  recoveiy  by  a  stranger: 
allegation  of  notice  to  defendant  is  un- 
necessary. ^         130 

2  Notice  must  be  alleged  of  a  thing  which 
lies  particularly  and  solely  in  the  know- 
ledge of  the  party  which  is  to  take  advan- 
tage. 130,  254 


OFFICE. 

3  Debt  on  bond  conditioned  to  ^ve  notica 
to  obligee;  plea,  that  defendant  gave  no- 
tice according  to  the  form  and  effect  of 
the  condition,  held  bad  for  not  shewing 
h4w.  247 

4  Defendant,  on  the  sale  of  a  parcel  of 
wood  to  plaintiff,  covenants  that  **  if  the 
said  wood  does  not  on  measure  amount 
to  forty  acres,  he  will  miJce  it  up,  &c/': 
plaintin  declares  on  the  covenant,  aU^^g 
that  the  parcel  did  not  amount  to  tor^ 
acres:  an  averment  of  notice  to  defena- 
ant  is  unnecessary.  254 

5  When  a  thing  lies  as  much  in  the  notice 
of  defendant  as  of  plaintiff,  defendant 
shall  take  notice  at  his  peril.  285 

NUSANCE. 

(iS'^ee  Action  on  Case,  5, 6. — Indictment, 
5. — ^Leet,  1.— Pleading,  56.) 

1  In  Case  for  a  nusance  to  a  house  the 
plaintiff  in  his  declaration  states  a  seisin 
m  right  of  Ids  wife,  and  demands  damages 
for  an  injury  to  the  inheritance:  qutere, 
if  the  action  be  maintainable  in  this  form 
without  joining  the  wife?  236 

OATH. 

iSee  AsscHPSiT,  7,  17. — Bailifp,  1. — 
Churchwardens,  2,  3. — Office,  13.) 

1  Of  the  power  of  a  justice  of  the  peace  to 
administer  oaths.  133 

2  On  the  legality  of  extrajudidal  oaths,  ib. 

3  A  bishop  may  swear  visis  eeangeliis,  in- 
stead oitaetis.  ib, 

4  An  Irish  knight  has  the  same  privilege  of 
not  bdng  put  to  Ids  oath,  as  an  English 
one.  249 

5  An  ecdedastical  judge  cannot  put  any 
one  to  accuse  Mmself  on  oath.  283 

6  A  party,  libeUed  in  the  EcclesiRStial  Court 
for  repsurs  of  a  (^urch,  is  compellable  to 
answer  on  oath:  aliter,  in  criminal  mat- 
ters. 296 

7  A  peer,  called  as  a  witness^  must  be 
sworn.  422 

OCCUPANCY. 

1  Title  by  occupancy  is  not  aided  in  equity. 

313 

2  Semh.  an  executor  cannot  be  spedal  oc- 
cupant of  an  estate  per  auter  vie  at  com- 
mon law.  395 

OFFICE. 

(S'f*  Covenant,  L— Corporation,  4,  6.— 
>   Escape,  4.— Kino,  5.— Mandamus,  1. 
—Sheriff,  3, 11.) 

1  Bond  for  the  sale  of  the  place  of  under- 
sheriff  is  void  by  statute  5  &  6  Ed.  6.    19 

2  An  officer  (A.)  grants  a  dependant  office, 
with  a  covenant  for  eigoyment  as  lonff 
as  A,  or  any  claiming  under  him,  shall 


OFFICE. 

exerdM  tbe  superior  office,  and  Idio  a 
covenant  not  to  revoke  or  annul  his  grant : 
a  surrender  of  the  superior  office  by  A. 
h  no  breach.  20,  21 

3  Office  of  under-fiearcher  granted  "duraytte 
hetupladto**  determines  on  the  king's  de- 
mise. 70 

4  A  smt  concerning  the  office  of  register  in 
the  Spiritual  Court  must  be  brought  in 
the  courts  of  common  law.  130 

5  Tlied&eEdw.a^c.  16,  on  the  sale  of  offi- 
ces, does  not  extend  to  Barbadoes.     \^b 

6  All  the  coroners  of  the  couiit3iupalatine  of 
Lancaster  make  but  one  officer.  191 

7  To  an  information  for  exercising  the  office 
of  sheriff  without  receiving  the  sacrament, 
it  is  no  defence  that  the  party  is  disabled 
to  receive  it  by  excommunication  for  dis- 
obedience to  tine  sentence  of  the  Sj^tual 
Court.  327 

8  The  o/fice  of  register  may  be  granted  for 
three  lives,  whether  the  bishopric  be  an 
old  or  new  one,  if  it  was  usually  so  grant- 
ed before  l  Eliz.  c.  19.  394-6 

9  The  bailiwick  of  a  liberty  is  not  an  office 
within  5  &  6  Ed.  6,  c.  16.  428 

10  An  office  granted  by  deed  is  not  lost  by 
the  destruction  of  the  deed,  if  it  can  be 
proved.  429 

Quarey  when  the  canceUaHon  is  by  con- 
sent ?  n.  (6),  ih. 

i^ether  the  interest  in  things  lying  in 
grant  be  determined  by  the  destruction  of 
the  deed  of  grant,  $ee  n.  (6),  ih. 

11  When  an  entire  office  is  held  by  two,  the 
surrender  or  forfdture  of  one  redounds  to 
the  benefit  of  the  other.  t(. 

12  Office  of  clerk  of  the  papers  cannot  be 
exercised  by  deputy.  ib, 

13  An  officer  must  take  the  oilths  agreeably 
to  the  corporation  act,  at  hisj^eril,  althougn 
they  be  not  tendered  to  him;  and  in  de- 
fault thereof  his  election  is  void,  and  not 
voidable  only.  475-6;  and  see  n.  ib. 

14  Indebitatus  assumpsit  lies  at  the  suit  of 
one  entitled  to  an  office  against  an  usurp- 
er, who  has  received  the  tees.  4/8 

15  Quare,  whether  the  stewardship  of  an 
honour,  containing  a  court-leet  and  court- 
baron,  may  be  granted  in  reversion?     ib. 

That  the  grant  is  good  as  to  the  court- 
baron.  See  n.  (c),  479 

Semb,  a  judidal  office  in  an  inferior 
court,  exercisable  by  deputy,  and  requir- 
ing no  personal  attendance,  is  grantable 
in  reversion.  n.  (c),  ib. 

As  to  trial  of  titles  to  offices  by  action 
for  moi^iiy  had  and  received.  See  n.  (d ),  ib, 

OUTLAWRY. 

(<S«^  Action,  1. — Cinque  Ports,  3.— Er« 
ROB,  8,  19.— Pbnal  Statute,  2.— Prac- 
tice, 3.— Venire,  1, 2.— Wa^es,  6.) 

1  Outlawry  reversed   because  the  day  of 


PARISH. 

holding  the  court  was  in  figures.         358 

2  If  one  he  taken  on  a  cap.  tUlag.  after  judg- 
ment, the  party  may  elect  to  consider  him 
in  execution  without  prayer :  semb.      tb. 

3  After  outlawry  for  felony  and  a  pardon, 
the  outlaw  or  nis  heir  must  reverse  it  by 
writ  of  error,  in  order  to  recover  lands 
escheated.  369 

4  Outlawry  reversed,  because  the  return  to 
an  exigent  against  two  was  quod  non  com- 
paruerunt,   omitting  nee  aliquis  eorum, 

5  Outlawry  reversed,  because  the  return  to 
exigent  did  not  shew  that  the  place  of  hold- 
ing the  court  was  in  the  county.  ib. 

OYER 
{See  Pleading,  32.) 

1  Demandof  oyer  isnoplea;  and  therefore 
a  demurrer  thereto  guia  plaeitnm  pnedief 
minus  sufficiens,  &c.  was  held  bad,  and  a 
repleader  awarded.  400  &  n.  (a) 

Plaintiff  may  demur  or  eounterplead  to 
the  demand  or  oyer.  n.  («),  ib. 

2  No  oyer  after  imparlance  [to  another 
term].  i*.&n.C6> 

PARCENER. 
{See  Copyhold,  24. --Error,  27-) 

1  One  coparcener  cannot  enter  for  her  moie- 
ty on  a  forfeiture,  but  they  must  both 
agree.  616 

PARDON. 

{See  Church,  8,  9.— Dispensing  Power, 
6.— Jury,  6.— Outlawry,  a— Plbad- 
iNG,  33.— Simony,  2.) 

-1  A  jreneral  pardon  is  not  available  on  error. 

84 

2  A  general  pardon  intervened  between  the 
time  of  importing  gloves  contrary  to  3  Ed. 
4,  c.  4,  and  the  time  when  they  >vere  found 
in  defendant's  hands  for  sale :  qnare,  whe- 
ther the  pardon  discharged  the  forfeiture? 

3  The  king  may  pardon  murder  as  well  ance 
as  before  the  bill  of  rights:  but  semb.  not 
by  general  words.  501 

4  A  writ  of  allowance  is  necessary  in  a  par- 
don of  murder.       502.  Sed  vide  n.  (b),  ib. 

PARISH. 
{See  Poor,  2,  a) 

1  A  parish  was  originally  only  an  ecclesias- 
tical divi^on,  not  noticed  by  the  common 
law,  nor  used  in  writs.  ^  228 

2  Where  a  place  is  mentioned  in  a  recovery 
amply  by  its  name,  it  shall  be  intended  to 
be  a  vill^  unless  it  appear  that  a  parish  is 
meant.  •*• 


^. 


PARLIAMENT. 

PARLIAMENT. 

{See  Action  on  Casb,  10,  11.— Bail,  9.— 
Error,  18.— Shbripp,  11.) 

1  Persons  duly  elected  to  serve  in  parliament 
are  punishaole  for  refusing.  388 

2  When  the  jud^res  may  determine  matters 
relating  tp  paniament.    See  431  &  n.  {d) 

3  On  the  remedy  for  folse  or  double  returns, 

Se€n.{g),432 

4  Session  is  not  ended  Ij^y  roysd  assent  to 
bills.  455 

PARSON. 

(iSiee  Church.— Lbasb,  19,20,21,22,23,25.) 

PARTITION. 
{See  Devisb,  40.) 

1  Partition  may  be  made  by  the  under- 
sheriff.  53 

2  Partition  nuty  be  made  by  tenants  in  com- 
mon, though  one  of  them  have  made  a 
lease  for  years.  542 

3  Partition  is  no  revocation  of  a  devise. 

542  &  n.  (a) 

PAYMENT. 
{See  BoNp,  16.— Execution.  8, 9.) 

1  Payment  is  no  plea  to  matter  of  record. 

453 

2  Payment  before  the  day  is  payment  al  the 
day  appointed.  526 

PENAL  STATUTE. 
{See  Dbbt, 6, 7) 

1  Information  on  a  penal  statute,  exhibited 
in  the  proper  county,  may  be  removed  by 

'  certiorari.  66 

2  In  debt  tarn  quam  on  a  penal  statute,  out- 
lawry of  the  informer  b  a  good  plea:  but 
the  king  may  proceed  for  his  share.    235 

3  In  an  information  on  a  penal  statute,  it  is 
no  plea  that  the' informer  was' not  sworn. 

376 

4  In  debt  on  a  penal  statute,  a  plea  of  mio- 
ther  action  vending  must  shew  that  it  was 
pending  berore  the  commencement  of  the 
present.  400 

5  Actions  on  penal  statutes,  which  do  not 
fie  before  justices  in  the  county,  where  the 
offence  wsto  committed^  may  be  brought 
in  the  courts  at  Westminster.  534 

PERJURY. 
^'      iSee  Slandkr,  5, 15.) 

1  Peijury,  whether  by  stat.  5  Eliz.  or  at  com- 
mouxlaw,  must  be  in  a  material  point. 

506 

2  Peijury  witMn  5  Eliz.  must  be  committed 
in  a  court  of  record,  or  other  court  men- 
tioned therdn:  eectut^  of  peijury  at  com- 
mon law,  which  may  be  in  a  court  not  of 
record.  ib, 

M  Mf 


pleading: 

3  No  incfictment  lies  for  peijury  in  wager  of 
law,  or  swearing  a  foreign  plea.  523 

Sed  quterey  vide  n.  (a),  ib. 

petition  of  right. 

1  Lies  as  well  for  a  personal  as  a  real  due. 

333 

PLEADING. 

1  lAcet  is  a  sufficient  averment.     6  &  n.  (c) 

2  Stat,  limitations  is  no  ground  for  a  motion 
in  arrest  of  judgment.  7 

3  Action  of  debt  in  a  simple  contract  against 
executor  is  no  ground  for  arresting  judg- 
ment, ib, 

4  A  traverse  upon  a  traverse  cannot  be  tak- 
en by  a  common  person;  tfr. 

5  Nor  Dy  the  king,  unless  he  be  in  posses- 
sion, or  his  title  appear  by  matter  of  re- 
cord, when  he  mby  ttther  nudntain  his 
own  or  traverse  defendant's  title.  ib, 

6  How  defendant  (administrator)  shall  plead, 
when  the  admiiustration  is  revoked  and 
flranted  to  another.  13  &  n.  {a) 

7  Xlisrecital  of  the  day  of  holding  parlia- 
ment is  fatal.  19 

8  Justification  by  officer  of  inferior  court 
under  Vidietringasadretp,  is  good  without 
averring  a  plaint  t&. 

9  But  it  must  shew  the  process  returned. 

ib, 

10  A  nlea  of  performance  to  debt  on  bond, 
conoitioned  to  perform  covenants  in  an 
indenture,  must  set  forth  the  covenants. 

20 

11  Replication  to  a  plea  of  ''no  award,** 
stating  that  it  was  ready  to  be  delivered 
**  aeeorcGng  to  the  form  and  efiect  of  the 
condition,"  is  bad,  where  the  condition  ap- 
.p<^t8  a  particular  place  for  delivery.   22 

12  Actio  non  aecrevit  infra  sex  annos,  when 
a  proper  plea.  ib. 

13  Ontne  replication  to  a  plea  by  executors 
of  judgments  recovered,  see  tit.  Executors, 
8,9. 

14  Gertunty  required  in  a  replication  as- 
ugiing  a  breach.  31 

15  Plea  amounting  to  general  issue  cannot 
be  objected  to  on  general  demurrer.  38 
It  is  only  matter  of  form.  39 

16  Plaintiff  needs  not  shew  that  winch  lies 
not  within  his  own  knowledge.  t^. 

17  Demurrer  'admits  nothing  but  what  is 
well  pleaded.  39, 101 

18  In  a  plea,  iustifying  an  entry  to  take 
tithes,  defendant  needs  not  shew  how  he  is 
farmer  of  the  rectory :  but  if  he  states  a 
title  by  deed,  he  must  shew  the  deed.   42 

19  Df  injuria  stia  propria  is  a  bad  replica- 
tion when  defendant  pleads  mMter  of  in- 
terest in  another.  ,  42 
Orjustifies  by  title.                            540 

20  Plea  of  entry  to  take  tithe  ne^ds  no  co- 
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lour,  although  it  contains  an  impertinent 
allegation  of  title  Xo  the  land  in  a  third 
person.  4S4 

21  Want  of  colour  is  only  cause  of  special 
demurrer.  44 

22  Where  defendants  plead  separately,  non- 
suit against  one  discharges  both.  50 

23  Trespass  for  entering  piaintiflfs  close  and 
taking  away  ^*liis  ashes"  without  setting 
forth  the  number:  held  good  after  verdict. 

ib. 

24  Where  the  plaintiff  may  allege  what 
number  he  pleases,  the  omission  of  num- 
ber is  matter  of  form  only.  ib. 

25  Declaration  alleges  a  promise  by  defend- 
ant to  pay,  "  if  plaintiff  would  make  his 
debt  appear:"  averment  that  the  plaintiff 
"  did  make  it  appear,"  without  shewing 
how,  is  good  after  verdict.  53 

26  Justification  under  a  right  of  way  adfu- 
gand'  et  refagand'  >vithout  saying  averia, 
or  any  particular  cattle,  is  bad.  ib. 

27  In  what  cases  bad  latin  will  vitiate,  and 
when  cured  by  an  anglice. 

54, 357, 424, 425, 429, 436, 439, 444, 446. 

28  Wlien  the  addition  of  yradictus  will  vi- 
tiate. ^      ^  62,  C.74 

29  In  trespass  for  imprisoning  plaintiff  till 
he  paid  a  sum  of  money,  a  plea  justifying 
imprisonment  by  virtue  of  a  judgment 
recovered  for  a  less  sum,  is  bad. 

■64,  w«n.  (6) 

30  In  reciting  a  private  statute,  "inter alia 
enactitat'  est^  is  insufficient. 

75.  Sedviden,ib. 

31  On  pleacUng  with  a  vernomeit, 

see  77,.  126, 157 

32  Where  the  condition  of  a  bond  is  plainly 
unlawful  primA  facie,  as  to  kill  a  man, 
the  defendant  may  crave  oyer  and  demur. 
But  if  it  may  or  may  not  be  lawful,  as  in 
case  of  maintenance,  he  must  plead  spe- 
cially, 81^ 

33  A  general  act  of  oblivion,  containing  an 
exception  of  several  persons,  must  be 
pleaded,  and  the  party  shewn  not  to  be 
within  the  exceptions.  84  &  n.  (/) 

34  When  plaintiff  is  to  do  the  first  act,  he 
should  aver  performance.  94 

35  A  justification  under  a  custom  must  con- 
tain averments  to  shew  that  the  defend- 
ant's case  is  within  it.  101 

36  Pleading  a  bargain  apd  sale  "  debito  mo- 
do  irrotulat',**  without  saying  "within  six 
months,"  is  bad.  103 

37  Conusance  (u6at7f}f  of  tenant  for  life  for 
rent  in  arrear,  is  a  sufficient  averment  of 
the  continuance  of  the  life,  upon  general 
demurrer.  107 

38  A  plea  of  release  puis  darrein<ontinuance 
must  name  a  place  where  it  was  made.  1 12 

39  The  plaintiff  declared  on  a  promise  by 
the  defendant  to  pay  money  to  A.  B.  for 


PLEADING. 

the  plaintiff's  use,  if  he  did  not  make  ii 
appear  to  and  satisfy  the  said  A.  B.,  that 
he  had  paid  it  before:  a  plea  that  defend- 
ant "aid  make  it  appear  tb  A,B."  &C. 
held  bad,  for  not  sneering  how.  Semb. 
The  plea  would  have  been  cured  by  alleg- 
ing tnat  A.  B.  had  in  fact  been  satisfied. 

40  He  who  pleads  a  discharge,  must  ahew 
what  kind  of  discharge  it  was.  1 15 

41  When  a  licence  by  bargednee  for  lOQ^ 
years  is  pleaded,  it  is  unnecessary  to  allege 
the  continuance  of  the  bargunee's  estate. 

120 

42  Traverse  of  a  bargain  and  sale  must  be 
modo  et  forma,  mthout  including  the  con- 
sideration, t^. 

43  Where  two  matters,  as  a  fine  and  war- 
ranty, are  pleaded,  and  one  only  relied  on, 
the  plea  is  not  double.  127 

44  PrcBdicUis  is  surplusage,  where  there  is 
no  previous  mention  of  the  thing.        131 

45  The  court  must  not  be  put  to  compute 
time.  ib. 

46  Whether  a  repugnant  date,  laid  under  a 
scilicet,  be  voia?  146 

47  After  pleading  performance,  the  defend- 
ant cannot  rejom  matter  in  excuse  of 
performance.  156 

48  When  a  party  cledms  a  thin?  which  can- 
not commence  without  deed,  he  must  shenr 
it :  secus,  if  he  claims  only  part  of  the  thing 
so  granted.  156  &  n.  (i> 

49  After  plea  of  performance  of  a  covenant 
to  pay,  defendant  cannot  rejoin  a  tender. 

157 

50  In  debt  on  a  bond  to  perform  covenants, 
only  one  breach  can  be  assigned:  secus, 
in  an  action  of  covenant.  ik 

51  Judgment  maybe  arrested,  where  entire 
damages  are  given,  and  one  count  is  bad. 

162 

52  In  declaring  on  a  covenant  contained  in 
a  deed  of  release,  the  previous  lease  is 
sufficiently  pleaded  by  way  of  recital  in 
the  release,  semb.  175 

53  When  a  sdsin  is  alleged  generally,  a  sole 
seisin  shall  be  intend^  , '      202 

54  Where  defendant  alleges  a  sdan  in  J.S. 
and  plaintiff  replies  a  joint  sdsin,  he  must 
traverse  that  J.  S.  was  sole  seised.         t6. 

55  Omission  of  special  traverse  held  matter 
of  substance.  203 

56  In  declaration  for  nusance  a  particular 
statement  of  title  is  unnecessary.        206 

57  Trespass  for  an  assault  on  Ist  May  asmo 
regis,  28$  plea,  son  assault  demesne  on  1st 
May,  prcedicto  anno  regis  25 :  held  that  the 
plea  was  good.  212 

58  A  quod  cum  is  good  in  Case,  but  bad  in 
Trespass.  215 

59  A  place  mentioned  simply  shall  be  in- 
tenaed  a  vill,  unless  the  contrary  appear. 

22a 


PLEADING. 

^  When  the  plea  agrees  in  time  with  the 
declaration,  defendant  needs  not  traverse 
before  and  after:  but  the  plaintiff  may 
vary  his  time.  246 

61  FletL  puis  darrein  8cc,  found  against  de- 
fendant on  demurrer,  is  peremptory.  253 

62  When  many  words  of  conveyance  are 
used,  the  alienee  may  elect  which  way  to 
take,  and  in  pleading  may  recite  all  with- 
out duplicity/ if  he  shews  upon  which  he 
relies.  259  &  n.  (a) 

63  Double  pleading  is  good  on  general  ae- 
murrer.  .  ib. 

64  A  plea  of  local  justification,  varying  from 
the  place  in  the  declaration,  must  traverse 
all  places  extra  &c.  26? 

65  Plea  in  bar  bad  for  omitting  a  venue,  268 

66  Letters  patent  being  pleaded  as  granted 
in  the  24th  year  of  the  reign  of  Elizabeth, 
queen  of  England,  Scotland,  &c.  Scotland 
was  held  surplusage.  S18 

67  In  trespass  for  taking  goods,  a  plea  of 
several  attachmentsout  of  an  inferiorcourt, 
where  each  goes  to  the  whole,  is  double. 

321 

68  Plea  and  rejoiuder  make  but  one  defence. 

323 
6g  Plea,  bad  for  part,  is  bad  for  the  whole. 

347, 466 

70  A  declaration  contained  an  indebitatus 
count  and  a  computasset;  a  plea  of  usury 
to  the  former,  with  an  averment  that  both 
were  for  the  same  cause,  held  bad.      367 

71  Anno  regis  instead  of  anno  regni  regis, 
good.  406 

72  Plaintiff  needs  not  recite  more  of  a  statute 
than  makes  for  himself;  and  the  misreci- 
tal  of  an  immaterial  part  shall  not  vitiate, 
although  he  concludes  cbntraformam  sta* 
tuii  pradicti.  429 

73  A  declaration  entitled  generally  of  the 
term,  and  stating  a  trespass  aAer  the  first 
day  of  term,  is  bad  in  arrest  of  judgment. 

434 

74  A  special  verdict  finding  the  trespass 
done  t>cfore,  would  aid.  ib, 

PLURAUTY. 
{See  Chukch. — Quails  Impbdit,  5.) 

POOR. 

1  Forty  days*  residence  will  not  give  a  set- 
tlement under  13  &  14  Car.  2,  if  there  be 
a  complaint  within  that  time  followed 
by  a  recent  prosecution.  9 

2  What  shall  be  a  reputed  parish  within 
43  Eliz.  402 

3  A  large  parish  cannot  be  rated  distinctly 
by  the  vills  according  to  13  &  14  Car.  2, 
c.  12,  unless  it  be  found  to  be  so  large 
that  it  cannot  reap  the  benefit  of  43  Eliz. 

412-3 

4  Quare,  whether  justices  may  tax  a  neigh- 
bouring Till  in  aid?  ib.  &  n.  (b) 


POWER. 

5  A  toll  is  rateable  to  the  poor,  though  ne- 
ver rated  time  out  of  mind.  419 

9  A  poor  man,  settled  at  A., purchases  a  co- 
pyhold for  life  at  B,  worth  40«.  a  year; 
he  cannot  be  prevented  from  removing 
thither,  nor  compelled  to  do  so.  432 

7  A  pauper,  who  caimotbe  removed  by  rea- 
sou  of  sickness,  shall  not  thereby  gain  a 
settlement.  «  433 

8  Wliether  a  child  shall  follow  the  fathers 
settlement  acquired  since  its  birth V     518 

9  Whether  marriage  during  the  service 
shall  prevent  a  settlement  by  hiring  and 
service?  ib, 

10  Whether  hiring  and  service  as  a  eurafe 
will  acquire  a  settlement?  ib., 

PORllON. 
{See  Assumpsit,  35. — Marriage,  16.) 

1  The  trustees  of  a  reversionary  term,  pro- 
vided by  settlement  for  rabing  portions, 
cannot  sell  it  for  that  purpose  during  the 
continuance  of  the  particular  estate.    309 

2  In  such  a  case,  the  portions  shall  bear  in- 
terest from  the'expiration  of  the  particu- 
lar estate.  t(.  310 

3  Where  the  revenue  of  the  land  is  inade- 
quate to  the  payment  of  the  portions,  trus- 
tees arc  compellable  to  sell.  ib.' 

POSSESSIO  FRATRIS. 
{See  Copyhold,  2,  3.) 

POWER. 
{See  Copyhold,  23. — Devise,  12,  14.) 

1  A  power  of  revocation  and  new  appoint- 
ment by  writing  uuder  the  hand,  &c.  of 
the  donee,  is  not  forfeited  by  his  attainder 
for  high  treason.  '9 

2  When  a  power  passes  to  the  crown  by 
attainder.  n.  (a),  10  . 

3  The  words  •*  usually  let**  in  a  power  have 
two  meanings:  Ut,  They  mean  repeated 
acts  of  leasing ;  ^dlg,  lands  usually  in  de- 
mbe,  as  under  a  single  long  lease.  23,  24 

4  Lessor  under  a  power  must  observe  all 
the  circumstances^nd  circumscriptions  of 
that  power.  24 

5  A  feme  cqvert  may  execute  a  power.   164 

6  Wnether  a  power  to  dispose  by  writing 
under  hand  and  seal  be  well  executed  in 
Equity  by  a  will  without  a  seal  ?         308 

7  Power  of  leasing  does  not  extend  to  leases 
to  commence  infiituro,  342 

8  Power  to  lease  for  lives  may  be  executed 
without  livery.  408 

9  Power  of  revoking  by  writing  under  hand 
.   and  seal  is  well  executed  by  a  covenant 

to  levy  a  fine  to  new  uses,  and  a  fine  levi* 

ed  accordidgly.  411-^ 

Neither  covenant  nor  fine  alone  would 

be  sufficient.  412 

10  Where  one,  who  has  an  interest  and  « 


POWER. 

power,  makes  a  conveyaDce  wilbout  refer- 
ence to  his  power,  it  operates  out  of  his 
interest,  unless  a  contrary  intent  appear. 

ih. 

11  A  power  may  be  executed  by  lease  and 
release.  ib, 

19  A  power  of  leasing  premises,  consisting 
of  land  and  a  rectory  without  glebe,  re- 
serving a  rent  of  5«.  i^n  acre,  authorizes  a 
lease  of  the  rectory  at  any  rent        413-4 

13  A  power  of  leasing  given  to  A.  and  his 
assigns,  may  be  well  executed  by  the  as- 
signee of  the  executor  of  A.*s  assignee.  476 

14  Whether  a  power  be  well  executed  by 
,    a  fine  levied  by  tenant  for  life,  and  a  sub- 
sequent deed  declaring  the  uses  of  the  fine? 

486 

15  Under  a  power  to  lease  a  manor,  or  any 
part  thereof  except  the  demesnes,  reserv- 
nig  the  usual  rent,  copyholds  cannot  be 
leased ;  but  the  services  may.  507 

16  Where  there  is  a  power  of  leasing  with 
a  qualification  annexed,  which  extends 
only  to  part  of  the  estate,  the  other  part 
may  be  leased  without  regard  to  the  qual- 
ification, ih, 

PRACTICE. 

{iie  Abatxmxnt,  6.) 

1  Court  refiised  to  set  aside  judgment  en- 
tered on  a  warrant  of  attorney  after  the 
defendants  death,  where  he  was  alive  on 
the  day  to  which  the  judgment  related. 

75 

2  Death  of  a  party  between  verdict  and 
judgment  is  no  ground  for  arrest  of  judg- 
ment 79 

3  Outlawry  may  be  revened  for  want  of 
proclamations,  without  plea  or  writ  of  er- 
ror.  162 

4  Damages  increased  by  the  Court  on  view 
of  a  mayhem.  173 

5  Feme  covert  discharged  from  arrest  in  an 
action  on  a  bond  sealed  by  her.  310 

6  In  Quare  impeditf  the  sheriff  must  not  re- 
turn fictitious  summoners  and  mainper- 
nors. If,  in  such  case,  the  sheriff  returns 
the  defendant  summoned,  whereby  judg- 
ment is  had  by  default,  a  writ  of  disceit, 
original  or  judicial,  lies;  or  the  court  vrill 
relieve  on  motion.  338-9 

7  Casting  an  essoin  will  not  preclude  the 
defendant  from  alleging  non  summons. 

239 

8  An  essoin  is  no  appearance,  but  an  excuse 
for  not  appearing.  ih. 

9  A  judgment  obtained  by  fraud  or  surprise 
is  examinable  at  any  distance  of  time.  240 

10  As  to  mainpernors  and  summoners. 

See  238.  240 

1 1  When  plaintiff  demurs  to  a  pleapuw  dav' 
rein,  &c.  and  defendant,  being  ruled  to 
join,  -refuses,  plaintiff  may  enter  up  judg- 
ment. 252 


PRESCRIPTION  AND  CUSTOM. 

12  A  pl&L  puis  iarrein  ofifered  at  Nt.  PrU 
must  be  proved  there,  otherwise  the  judge 
may  refuse  to  allow  it.  253 

13  Plea  |mt«iiarretnl)eing  found  against  de- 
fendant on  demurrer,  is  peremptory,     ih, 

14  Plauitiff  cannot  reply  to  plea  puis  dar- 
rein  before  the  judge  of  Ni.  Pri.  t^.. 

PRECEDENCE. 
{See  Assault  and  Battekt,  5.) 

PRESCRIPTION  AND  CUSTOM. 
(5«e  Church,  21. — Common,  1,7. — Cqpt- 

HOLD,  11, 14  to  17.^Co&PORATIOir,  I.-' 

Inferior  Court,  5,6.  13,  23,  32,  33.— 
Jury,  14. — Pleading,  35. — ^Probiri- 
TTON,  13,  31,  32. — Statutes,  8,  9. — 
Tithe,  1,  7.— Variance,  5. -Way,  2.) 

1  A  prescription  for  the  inhabitants  of  a 
manor  to  grind  all  the  corn  spent  in  I  heir 
houses  at  the  plaintiff's  mill,  is  bad. 

20,  459,  460 

2  Prescription  for  common  from  the  carry- 
ing away  of  com  till  the  land  is  resown 
with  grain :  turnips  are  not  ^oiii  within 
the  prescription.  51 

3  Every  custom  supposes  a  law,  and  if  not 
irrational  or  contradictory,  is  good.       64 

4  Mayor  and  burgesses  may  prescribe  for 

common  of  turbary  for  themselves  and  in- 

luibitantB  of  the  borough :  and  new  houses 

and  inhabitants  shaU  have  the  benefit  of 

^the  prescription.  134^ 

5  Inhabitants  cannot  prescribe  for  common 
in  their  own  names.  136 

6  A  particular  prescription  maybe  control- 
lea  by  a  geuend  custom :  therefore  the  latr 
ter  may  be  pleaded  without  a  traverse  of 
the  former.  But  it  is  otherwise  of  incon- 
sistent prescriptions.  2 1 0 

7  Customs  against  common  right  ought  to 
be  pursuea  strictly.  263 

8  Custom  in  inferior  court  must  be  stated 
with  particularity,  semh.  «  315,318 

9  A  custom  supposes  an  act  of  parliament, 
or  equivalent  law :  a  prescription  suppos- 
es an  original  grant  320 

But  a  custom  is  not  necessarily  good, 
because  parliament  might  have  enacted 
it  n.  (fi),  ihm 

10  Whether  the  reparation  of  a  quay  be  a 
sufficient  consideration  for  a  prescriptive 
claim  of  toll  from  ships  unloading  within 
the  port?  355 

1 1  In  pleading  a  prescription  for  an  ease- 
ment, it  must  be  laid  in  him  who  has  the 
fee.  357 

12  No  custom  can  be  alleged  in  a  Court 
held  by  letters  patent  361 

13  How  to  state  a  custom  to  grind  at  the 
plaintiffs  mill.  459 

Tliat  die  immemorial  usage  must  appear 
to  have  been  obligatory,  ib>  fcn.(«) 


PRESBMTATLON. 

PRESENTATION. 
{See  Advowsoit. — Church. — Quare  Im- 

PEPIT,   1.) 

PRESENTMENT. 
{See  Churchwardens.— <JuRT,  13.— 

LeET,  1,  5.-:-PROHIBITlONy  170 

PRIVILEGE. 
(SeeARKMBTf  U — ATTORirEY,4. — Oath,  4.) 

1  As  to  privilege  of  cinque  ports.  See  tit. 
Cinque  Ports. 

2  No  privilege  against  the  kiug*s  process. 

12&n  (a) 

3  Liberty  of  the  Rolls  is  not  a  privileged 
place  as  to  arrests.  368 

4  A  seijeant  sued  jointly  with  another  in 
the  K.  B.  cannot  plead  his  privilege:  and 
semb,  he  has  uo  privtl^e  against  the  K. 
B.,  although  he  has  against  an  inferior 
court.  389 

5  Though  an  officer  be  suable  bjr  bill  in 
his  own  courty  yet  his  servant  is  suable 
by  original.  ib. 

6  Where  a  privileged  officer  is  joined  as 
co-defendant  with  a  stranger,  he  loses  his 
privilege,  vnless  the  joinder  be  covenoos. 

ib, 
PROBATE. 

{See  Bishop,  1.— Executors,  49, 77, 79, 83. 

— MAKDAIIUSyd.~PROBIBlTION,  1,27.) 

PROFERT. 

(See  Bond,  6« — Pleading,  18,  48. — 
Replevin,  3.) 

PROHIBITION. 

{See  Churchwardens,  3. — Contempt,  4. 
-^-Executors,  40. — Inferior  Court, 
17,  18.— Marriage,  8.) 

1  Prohibition  refused,  to  stop  probate  giiood 
lauds.  23 

2  Suit  in  Ecclesiastical  Court  for  calling 
one  ''a  whore,"  not  prohibited. 

43;  contra,  296 

3  Suit  in  Ecclesiastical  Court  for  calliug  one 
*'a  cuckold"  uot  prohibited.  44 

4  In  a  suit  for  tithes  in  Spiritual  Courf,  pa- 
rishioners pleaded  that  they  were  settled 
on  another  person  by  act  of  parliament: 
prohibition  issued  for  refusing  the  plea.  67 

5  Spiritual  Court  prohibited  quoad  the  ex- 
amination of  the  paternity  of  n  bastard, 
but  allowed  to  prc>ceed  quoad  acts  ef  for- 
nication. 68 

6  Spiritual  Court  prohibited  from  enforcing 
payment  of  a  stipend  to  the  curate,,  en- 
larged by  the  bishop's  order,  when  there 
was  a  contract  between  the  parties.      70 

7  After  sentence  and  coats  asaeased  in  the 
Spiritual  Court,  a  protiibitioa  will  extend 


PROHIBITION. 

to  the  eosts^  if  the  court  bad  no  jurisdic- 
tion. 75 
6  Prohibition  granted  without  notice  upon 
suggestion  of  a  modus*  78 

9  No  prohibition  grantable  after  sentence, 
where  the  Spiritual  Court  has  jurisdiction 

of  the  libels  aiiw^  where  it  has  none. 

7B»Seen.{a)fib. 

10  Whether  a  suit  in  the  Spiritual  Court  for 
calling  a  person  kua»e,  liar  and  rateal 
shall  be  prohibited?  80 

1 1  Whether  prohibition  lies,  when  a  proc- 
tor anes  for  his  fees  in  the  Spiritual  Court? 

113,  122 
IS  A  proctor  libeb  for  fees  in  the  Spiritual 
Court  andexpencea  of  journey  &c.  prohi-. 
bition  granted  quoad  all  but  the  fee«  129 

13  When  a  custom  is  controverted  in  the 
Spiritual  Court,  prohibition  lies.  ih. 

14  No  entry  is  made  of  prohitntlona  denied. 

15  Prohibition  denied  on  sofgestion  by  the 

Earty  that  he  was  sued  for  alimony,  and 
ad  pleaded  a  trust-deed  for  separate 
maintenance,  which  the  Spiritual  Court 
had  refused  to  admit.  289 

16  A.  is  adjudged  to  be  the  father  of  a  bas- 
tard at  sessions;  he  will  be  prphtbited 
from  suing  B.  in  the  Ecclesiastial  Court 
for  calling  him  **  the  father  of  a  baaUrd.'* 

*  983 

17  Prohibition  will  issue  to  an  ecclesiasti- 
cal judge  who  puts  any  one  to  accuse 
himselfon  oath.,  ib» 

Or  who  cites  any  one  ex  officio  with- 
out presentment.  t5. 

18  Spiritual  Court  prohibited  from  exam- 
ining trusts.  ih.  984 

19  Semb.  prohibition  lies,  when  the  libel 
in  the  Spiritual  Court  is  too  general.  985 
AlHer,  if  the  generahty  be  in  the  usu« 
al  form  of  proceeding  there. 

986,0.339;  S95,  C.  347 

90  Prohibition  to  the  Ecclesiastical  Court 
quouique  they  grant  a  copy  of  the  libel. 

987 

91  No  prohibition  in  a  suit  against  execut- 
ors for  dilapidation.  ib» 

99  No  prohibition  to  a  suit  for  church  rates, 
because  they  are  unequal.  989 

23  No  prohibition  shall  issue  for  irregulari- 
ty in  tlie  proceedings  of  Ihe  Spiritual 
Court  in  a  matter  of  spiritual  cognizance* 

990 

24  The  Spiritual  Courts  shall  not  be  pro- 
hibited from  trying  a  matter  determina- 
ble at  common  law,  if  it  arises  incidentally 
in  a  matter  of  spiritual  cognizance:  but  it 
must  be  tried  by  the  rules  of  common  law. 

I*. 

25  Suit  in  the  Spiritual  Court,  for  mere 
wordaof  heat,  or  general  accusation,  sbtll 
ba  prohibited.  991, 295, 297 

26  Whether  a  salt  in  Spiritual  CovrC  for 


PROHIBITION. 

calliDg  an  heir  a  hartmrd  shall  be  prohi- 
bited f  f96 

27  No  prohibition  lies  for  fcranting  probate 
of  a  nuDcupatire  will  not  made  ajpreeably 
to  statute  of  firauds.  North,  C.  J.  diumi, 

297 

28  AAer  seoteoce  in  the  Ecclesiastical 
Court  for  defamation,  uo  prohibition  lies 
on  a  suggestion  that  the  words  are  action* 
able  by  particular  custom  (as  in  London:) 
aUter,  if  the  words  are  actionable  at 
common  law.  297 

Semb,  the  sentence  will  be  no  bar  to 
an  action  on  the  custom  in  London. 

n.  (b\  ib, 

S^  Where  a  party  is  cited  out  of  the  proper 

diocese,  no  prohibition  lies  after  sentence. 

299 

30  Prohibition  denied  to  a  suit  in  the  Ec- 
clesiastical Court 'for  a  rate  to  rebuild  a 

.  church.  ih, 

31  Suit  against  an  impropriator  for  tlie  re- 
pairs of  a  chancel  prohibited,  upon  sug- 
gestion of  the  prescriptire  liability  of  ano- 
ther person.  800 

32  Suit  for  a  mortuary  prohibited,  where 
by  custom  none  was  due.  ih, 

33  Prohibition  denied  to  a  suit  in  the  Ec- 
clesiastical Court  for  words  importing 
adultery,  t£ 

PROTECTION. 

1  Not  allowed  in  case  of  breach  of  the 
peace,  or  a  rule  of  the  K.  B.  V^ 

PUIS  DARREIN  CONTINUANCE. 
{Set  Am'ehdmbht,  2.— Pleading,  38,  61. 

— PRACTIOB,  1 1  to  14.) 

QUARE IMPEDIT. 

1 1n  a  QtMtre  impedit,  where  the  defendant's 
clerk  has  been  instituted  and  inducted, 
he  is  not  an  actor,  and  therefore  needs 
not  state  a  formal  title,  with  a  presenta- 
tion, in  himself.  34 

2  Where  the  plaintiff's  title  isderired  sole- 
ly  from  th^  appendancy  of  an  adfowson 
to  a  manor,  the  appendancy  is  traTersablc. 

34  &  n.  (a) 

3  Original  in  Quare  impedit  not  amendable 
as  to  the  name  of  the  defendant.  69 

4  To  the  process  in  Quare  impedit,  the  sher- 
iff must  not  return  fictitious  summoners 
and  mainpernors  238-9 

5  In  Quare  impedit,  the  patron  sets  forth 
an  avoidance  by  accepting  a  second  be* 
neflce.  It  is  unnecessary  to  state  its  value, 
or  that  it  had  a  euro  of  souls.  AUier, 
where  the  plaiutiff  entitles  himself  by 
lapse  upon  such  an  avoidance.         241-9 

6  Upon  issue  taken  on  voeiwitper  eeuionem^ 
a  verdict  finding  quod  vmemni  per  mor^ 
tern  is  ff>r  the  plaintiff.  S4f 


7  In  Quorv  impedit  for  simony,  the  pnlrao 
needs  not  be  joined.  596 

RATE. 

{See  Cbukoh,  15, 16>  19.— Poos,  3,4,  5.— 

Pkohibitiov,  92, 30.) 

RECAPTION. 
1  Pleadings  in  a  writ  of  recaption.        38-9 

RECOGNIZANCE. 
{See  FoRGEBT,  3.) 

1  A  recognizance  according  to  the  form  of 
29  Hen.  8,  c.  6,  is  joint  and  several.      128 

8  Recog^iiizance  cannot  be  taken  by  an  offi- 
cer out  of  court,  without  a  special  custom. 

355 
RECOVERY,  COMMON. 

{See  CopTHOLD,  4. — ^Leask,   18.— Mbb- 

GSR,  3.) 

1  A  common  recovery  may  be  explained  by 
the  deed  of  bargain  and  sale.  940-1 

2  A  recovery  may  be  suffered  of  an  advow- 
son.  S41 

3  A  recovery  by  tenant  ii^  tail,  without  a 
good  tenant  to  the  praeipe,  will  estop  all 
who  claim  under  the  parties;  but  not  the 
issue  in  tail,  or  remainder-men.         252 

4  Feoffment  to  use  of  B.  in  tail,  remainder 
to  C.  in  tail,  &c.  provided  that,  on  foilure 
of  B.*s  estate  tail,  D.  shall  have  a  rent  ooi 
of  the  land:  B.  creates  a  term  of  lOOO 
years,  and  after  levying  a  fine  and  suffer* 
ing  a  recovery,  dies  without  issue:  held^ 
that  the  rent  is  barred  by  the  recovery, 
and  is  not  preserved  during  the  term.  9i% 

5  A  recovery  by  tenant  in  tail  operates  by 
way  of  continuance  and  protraction  of  the 
estate  taiL  dOS 

6  Tenant  in  tail  cannot  bar  charges  on  his 
own  estate.  364 

7  Recovery  by  tenant  in  fee  simple  is  no  bar 
to  an  executory  devise  or  collateral  in* 
terest,  possibility,  condition,  covenant,  &c. 

ih. 

8  Gift  in  tail  rendering  rent,  with  conditioa 
of  re-entry  on  nonpayment :  a  recovery  by 
donee  in  tail  bars  the  condition,  but  the 
rent  remains.  i6.  &  n.  (e) 

0  Charges  laid  on  the  fee  before  the  crea- 
tion of  the  estate  tail,  cannot  be  avoided 
by  a  recovery  by  tenant  in  tail.  365 

RELEASE. 

{See  Ba&ow  ahd  Fbmb,  5.«— Bobd,  17. — 
Ebbob,  27«— Exboutobs,  74.F— Rbmaib- 

DXB,  8.) 

1  A  release  in  general  words  will  be  re- 
strained by  the  intention  of  the  parlies. 

195;  474,C.64a,B.(c) 

2  A  promise  may  be  discharged  by  parol 
before  breach,  twt  not  after.        19^930 

5  A  release  of  **  all  d^bls,  diitiet  and  it- 


RELEASE* 

nandi  **  does  not  discharge  a  covenant  un- 
broken:  but  the  word  covenant  must  be 
used.  235 

4  Where  the  words  of  a  release  are  uninten* 
tionally  made  too  large.  Equity  will  re- 
lieve. 302 

5  A  release  of  all  demands  does  not  release 
future  arrears  of  reot,  nor  an  unbroken 
covenant  367 

6  A  release  of  M  right  in  ike  land  extin- 
'guisbes  rent.  ih. 

7  Whether  a  rdease  of  all  demands  on  the 
testator's  estate  will  bar  an  action  against 
executor  Ibr  a  breach  of  covenant  by  the 
testator?  474;  «iidM«  n.t3. 

8  Mortgagor  releases  to  mortgagee  for  years 
**  all  his  right,  title  and  interest  in  the 
land  :**  the  term  is  thereby  turned  into  an 
estate  for  life.  474-6 

9  The  release  of  one  jointenant  for  life  to 
another  has  the  same  effect  as  death,  ex- 
cept in  relation  to  strangers,  who  have  in- 
cumbrances, iuyuendo,  485 

10  A  contingent  interest  of  the  wife*s,  which 
may  by  possibility  vest  during  the  hus- 
band's life,  may  be  released  by  him.    515 

REMAINDER. 

{See  CopTHOLD,  13. — Dkyisb,  20,  34.— 
FiJix,  10.— T»usT,  3.) 

I  No  remainder  can  be  limited  after  a  con- 
ditional fee.  59 

S  A  remainder  was  limited  to  the  settlor's 
fifih  eon:  quare,  whether  in  computing 
the  fifth,  a  son,  dead  at  the  time  of  the 
settlement,  should  be  included  ?  76 

S  A.  having  two  sons,  B.  &  C,  covenanted 
to  stand  seised  to  the  use  of  B.  the  elder 
in  tail  male,  remainder  to  the  heirs  male 
of  himself,  remainder  to  his  own  right 
heirs.  B.  died,  leavins  one  sou  and  seve* 
rai  dauehters:  then  A.  died,  and  after- 
wards the  grandson  died  without  issue. 
Held  that  C  was  entitled  to  the  estate  tail 
limited  to  the  heirs  male  of  the  cove- 
nantor, and  that  he  look  by  descent  per 
fomutm  dani  ftom  the  grandson.         225 

4  Whether  a  contingent  remainder  is  de- 
stroyed by  the  descent  of  the  inheritance 
upon  the  tenant  of  the  particular  estate  f 

405,481 

5  B.  devised  lands  to  three  sons,  and  if  ei- 
ther of  them  died,  that  the  lands  of  the 
deceased  should  be  equally  divided  among 
the  survivors:  held  that  vested  cross-re- 
mainders were  created  by  the  devise.  48 1 
A.  devised  lands  to  his  two  sons  and  the 
heirs  of  their  bodies,  and  if  thev  died  with- 
out issue,  remainder  over!  held  that  cross- 

.  remainders  were  created  by  implication. 

483-4 
7  No  cnMs-renainder  can  be  raised  by  im- 
plication in  a  fecfiment  to  iiica.  484 


RENT. 

8  Lands  are  settled  to  the  use  of  A.  &B.  ibr 
their  lives,  remainder  to  first  son  of  B.  in 
tail,  remainder  to  the  right  heirs  of  A. : 
B.  before  issue  releases  to  A. :  eemb»  the 
contingent  remainder  is  not  destroyed. 

ib. 
What  alteration  in  particular  estate  wifl 
destroy  a  contingent  remainder, 

Seen.{a)t4»5 

9  Under  a  devise  to  A.  for  life,  remainder 
to  his  first  son,  &c.,  a  son  tn  ventre  mmtrie 
at  A.'s  death  may  take.  d05 

10  A  right  of  entry  will  support  a  contin* 
gent  remainder,  if  it  exists  when  the  con- 
tingency happens.  508 

1 1  A  contingent  remainder,  destroyed  by 
alienation  of  the  particular  tenant,  may 
be  revived  by  his  entry  for  condition 
broken  before  the  vesting  of  the  contin« 
gency.  ib» 

RENT, 

« 

(See  Assumpsit,  24.— Govbv  ant,  13^  17.*— 
Dbbt,  U  2.— Distbbss,  2,  4,  6  to  9.-« 
Executors,  32, 33, 40, 42, 52, 53, 54,55» 
57, 59, 61, 62, 71, 76— Fine,  7.— Fraud, 
2. — Gavelkind,  4. — Jointure,  1.— 
Lease,  1  to  7, 16, 17, 20, 23, 27.— Rico- 
vert,  4, 8^— Release^  5, 6.— Rbplbvin, 
1,3,11. 

1  On  the  remedies  for  the  recovery  of  a  rent- 
seek.  1  &  n.  (6) 

2  When  the  king  grants  over  a  rent-service, 
he  cannot  empower  the  grantee  to  dis- 
train. 37-8 

8  The  heir  cannot  recover  rent  due  in  the 
lifetime  of  the  ancestor.  37 

4  Lessee  for  life  leases  for  years,  rendering 
rent,  and  then  snrrenden;  the  rent  is  ex- 
tinct. 93 

5  A  tender  of  rent  must  be  pleaded  to  have 
been  made  at  the  place  appointed  for  pay- 
ment. 149 

6  When  a  termor  assigns  his  whole  term 
rendering  rent,  he  may  maintain  debt  for 
it,  but  cannot  distrain.  218  &  n.  («) 

7  Whether  a  rent  can  issue  ont  of  a  term  of 
years?  n.(a),  219 

8  Lessee  for  yean  assigns  to  his  lessor,  re- 
serving rent  without  deed:  the  reserva- 
tion is  tn  the  nature  ofrentp  and  recover- 
able by  action  of  debt,  but  not  bydistress. 

398-9 
Such  rent  is  capable  of  apportionment 
in  the  case  of  a  partial  eviction.  399 

9  D.  fraudulently  conveys  to  B.,  and  then 
leases  to  C.«  rendering  rent;  B.  shall  have 
the  rent  404 

10  Entry  of  lessor  by  consent  of  lessee  u  no 
suspension  of  rent  405 

1 1  A.  leases  to  B.  for  years  renderin|^  tent; 
B.  underleases  part  to  C.»  reservmg  no 
rent;  and  C.  assigns  to  A.»  who  enters: 
Held  that  the  entry  of  A.  is  no  sospennon 


RENT, 

-  of  either  the  whole  or  any  part  of  the  rent 
payable  by  B.  417 

12  TortiouB  entry  of  lessor  into  part  sfupeDda 
the  whole  rent  ib, 

13  A  rent-seryice  may  be  suspended  in  part 
and  in  esse  for  part  418 

14  Where  lessee  leases  part  tohislessor,  re> 
serving  no  rent,  there  shall  be  an  appor- 
tionment. Per  Hale,  C,  J »  ib, 
Aliter,  if  rent  be  reserved.                   ib. 

16  If  tenant  alienes  part  to  his  lord,  entire 
services  are  extinguished.  ib, 

Replevin. 

{See  New  Asbionmsnt,  d. — ^Tender,  5.) 

1  Defendant  cannot  avow  for  part  of  the 
rent  without  saying  that  the  rest  is  satis- 

.fied.  38&u.(fr) 

2  An  avowry,  stating  a  title  by  descent, 
must  shew  how  the  avowant  is  heir.      42 

5  It  is  not  necessary  to  shew  the  deed  of  de- 
mise in  an  avowry  Ibr'reut'senricef  sUiteri 
in  case  of  a  rent-charge*  43 

4  An  avowant  is  an  actor,  and  ought  to  shew 
his  title.  ib, 

5  Where  defendants  plead  sqiantely  in  re- 
plevin, nonsuit  against  one  before  judg- 

^  nieot  discharges  both.  bO 

6  When  the  defendant  in  replevin  must 
avow,  and  whea  justify,  107 

7  Declaration  in  replevin  for  taking  sheep, 
must  specify  the  sort  of  sheep.  121 

8  Declaration  in  replevin  requires  greater 
certainty  than  trespass.  ib, 

9  Defendant  in  replevin  may  plead  proper- 
ty in  himself,  and  such  a  plea  will  entitle 
him  to  a  return.  349*  350 

10  Property  in  a  stranger  is  pleadaft>le  in 
abatement  only.  ibid,  Sedvide  n.  (a) 

1 1  Defendant  avows  for  rent-charge  as  bail- 
iff to  A. :  a  plea  in  bar  that  avowant  dis- 
trained without  A.*s  privity,  and  that  A., 
having  notice,  disavowed  the  distress,  is 
bad.  Plaintiff  ought  to  traverse  that  de- 
fendant was  bailiff.  .         535-6 

REQUEST. 
{See  Demand.  ) 

RESTITUTION. 
(See  Church,  8,  9.^Majblket,  2.) 

REVERSION. 

{See  Devise,  d9.— Fike,  ]3.-*HEia,  4, 
12, 13,  U.-^Wakrantv,  1, 13.) 

REVOCATION. 
(See  Church,  9.— Dbvibk,  40.— Frauds, 
*  Stat,  op,  9. — ^Partition,  3. — Powbr,  9. 
—Use,  6.) 

SCANDALUM  MAGNATUM. 
1 .  Woi^ds  iure  acUoqable  in  Hand*f$sig*  Which 


SHERIFF. 

would  not  be  so  in  the  case  of  a  common 
person.  49 

2  If  words  spoken  of  a  peer  would  be  ac^ 
tionable  in  the  case  of  a  common  person, 
he  may  elect  to  sue  on  the  statute  or  olher- 

^  wise.  t&. 

3  To  say  of  a  peer  that  <<  he  is  an  unworthy 
man,  and  acts  contrary  to  law  and  rea- 
son" i8scan,fnag,  9^ 

4  Words  spoken  of  a  peer  are  actionable, 
though  they  charge  no  particular  cnme. 

ib. 

5  The  statutes  of  «eafi.md^.  do  not  expreas- 
ly  give  an  action,  twit  the  party  has  it  by 
operation  of  law.  233-3 

6  In  scafi,  mag,  the  defendant  cannot  justify, 
but  he  may  explain.  293 

But  see  n.  (s)#  ibid,  contra;  and  per 
ScroggSfJ,,  Words  of  reproach,  however 
general,  may  be  justified  by  shewing  spe- 
cial matter.  ib, 

SCIENTER. 
(SeeAoriov  on  thk  Cass,  12, 13»  14.) 

SCIRE  FACIAS. 
(See  Accord,  !.-■— Bail,  4, 8. — Error,  25. 

Wales,  1,7-) 

1  A  general  plea  of  non-tenure  to  a  jo.  /iu 
on  a  judgment  in  a  personal  action  is  bad. 

109 

2  A  sd,  fa,  against  terre-tenants  upoa  a 
judgment,  is  not  within  l6&17C5ar.2, 
c.  5,  which  relates  only  to  ezt^ts  exe-- 
cuted.  237 

3  Scire  facias  quare  executionem^  omitting 
habere  non  aebetf  is  bad,  but  amendable 
by  the  writ  on  the  file.  338 

SEQUESTRATION. 
(See  Execution,  4,  5.-^Tithb,  2,3.) 

1  In  trespass,  the  defendant  may  justify  un- 
der a  sequestration  out  of  Chancery,  or 
the  Ecclaiastical  Court  232 

SERJEANT. 
(See  Priyilb«b,  4.) 

1  A  seijeaiif,  assigned  to  be  of  counsel  by 
the  court  of  K«  B.,  may  be  committed  on 
refusal.  889 

SEWERS. 

1  Whether  an  officer  can  justify  under  a 
decree  of  commissioners  of  sewers  which 
has  been  vacated  ?  435 

SHERIFF. 
(See  Action,  1.— Action  on  Cask,  1 1. — 
Assumpsit,  4. — Bail,  1.->-0fpige,7> — 
Practice,  6. — Qoark  Ikpedit,  4.) 

1  Bond  for  sale  of  the  place  of  Hvder-dieriff 
void  by  5  &  6  Ed.  6.  19 

2  Sheriff  may  exeoKeaBACewisiMtcwricM 

byhisbsEUM^  52,  3{^ 


SHERIFF. 

9  Miototerial  office  of  sheriff  id  exerciiable 
by  deputy.  ib, 

4  IJiiderabenff  may  make  partition.        63 

5  No  action  lies  against  the  sheriff  for  re- 
*  taming  eepi  carpus,  &c.  when  he  has  let 

the  defendant  out  on  bail.  809 

6  An  action  lies  against  the  sheriff  for  refus- 
ing sufficient  bfCtl.  SIO 

7  No  action  lies  against  the  sheriff  (br  tak- 
ing insufficient  bail;  but  he  shall  be 
amerced  till  he  brings  in  the  body.     filQ 

S  The  goods  of  one  indicted  for  felony  may 
be  inventoried  by  the  sheriff  before  con- 
viction«  but  not  removed :  and  he  may  law« 
ful^  take  security  from  any  one,  that  they 
shall  t>e  forthcoming  on  conviction.     S26 

9  If  sheriff  of  one  county  have  a  prisoner  in 
his  custody  in  another,  he  may  return  non 
tit  tnvtfntttf  to  a  latitat  or  capias.        4l6 

10  Semb,  a  writ  may  be  delivered  to  the 
sheriff,  when  he  is  out  of  his  county,     ib, 

11  In  making  returns  to  parliamentary  writs 
^  upon  electums,  the  sheriflTs  office  is  judi- 
cial. 430.  i$een.(6),i6. 

SIMONY. 

(iS^  Church.  8.-»Dispehbikg  Powbh,  1 1. 
— Evidence,  4.^— Quarb  Impedit,  7*) 

'•  The  temporal  and  spiritual  courts  have 
concurrent  jurisdiction  of  simony  since 
Sl£liz.c6.  84 

2  Sinionv  may  be  pardoned,  but  the  conse- 
quent disability  remains.  1 97 

9  A  simoniacal  contract  by  the  guardian  of 
an  infant  patron  will  avoid  the  presenta- 
tion. 198 

4  A  simoniacal  presentation  is  tpsh  facto 
void.  ib, 

SLANDER. 

{See  AcTioH,  5«-— Baron  and  Feme,  d«-« 
Prohibition,  2,  S,  10,  16.  S6.  28.  33.— 

SOA^DALUM  MaoNATUM.) 

1  Words  ilefaming  a  counselor  in  his  pro- 
fession are  actionable.  14, 15 

2  Whether  words  affecting  a  man*s  fame  be 
actionable  ?  1 4  &  n.  (a) 

3  Words  shall  be  taken  in  mitiori  sensu ;  but 
to  a  common  intendment.  1 5  &  n.  (c) 

4  Distinction  between  oral  and  written  sland- 
er. n.(i{),  15 

5  To  say  that  plaintiff  '*  forswore  hiDnaelf," 
&c.  is  actionabley  if  the  words  appear  to 
be  spoken-  concerning  a  trial  in  a  court  of 
record.  17 

6  Whether  in  such  action  it  is  necessary  ibr 
the  plaintiff  to  shew  that  the  words  spoken 
had  reference  to  some  nuUerial  evidence  f 

18&n.(a) 

7  The  want  of  introductory  averments  in 
declaration  for  words  may  be  cured  by  de- 
fendants jostiflcatkm.  1 8  &  n.  (c) 

8  Words  imputifig  ioaolf  ency  to  a  trader^ 


SLANDER. 

are  actionable.  -48 

And  without  special  damage.  S75 

9  Semb,  To  say  of  a  victualler  that  he  put» 
lime  in  his  ale,  and  that  one  lost  his  life 
and  bis  eyes  by  drinking  it,  is  actionable 
without  special  damage.  25 

10  <'  He  is  a  presbyterian,  and  designs  and 
practises  against  the  king  and  his  interest :" 
field  not  actionable.  3 1 

1 1  Words,  charging  a  criminal  intent  with- 
out  any  indictable  act  done  in  pursuances- 
are  not  actionable.  46 

12  Words  are  actionable  in  Scan,  Mag, 
which  would  not  be  so  in  the  case  of  a 
common  person.  49 

19  No  action  lies  for  calling  a  woman  a 
whore,  without  special  damage  alleged. 

50-1 

14  But  she  may  sue  in  the  Spiritual  Court. 

ib. 

15  To  say  that  A.  ''swore  a  false  oath**  is 
actionable,  with  a  colloquium  concerning 
the  proof  if  a  will  before  the  bishop.    55 

16  Wordsimputingjnmif^s  not  actionable. 

07 

17  Whether  it  be  actionable  to  say  of  a 
feme  s(4e  that  she  was  brought  to  bed  of  two 
bovs^  80 

18  Slander  of  title  is  not  actionable  without 
special  damage.  274 

19  Words,  charing  a  woman  with  inconti- 
nence,  not  actionable  without  special  da* 
mage.  i&» 

20  Calling  plaintiff  a  witch  is  not  actionable. 

275 

21  Action  lies  for  slanderous  words,  although 
defendant  reported  them  as  spoken  by  an^ 
other,  the  plaintiff  averring  that  they  were 
not  so  spoken.  ib, 

22  Whether  it  be  actionable  to  say  **  thou 
hast  a  bastard  r  ib. 

23  To  say  of  a  dyer  with  reference  to  his 
trade,  he  is  a  cheating  huwoe^fct  he  cheat" 
ed  met  is  actionable.  Qu€ere,  if  the  words 
charge  him  with  being  a  rogue  f        276 

24  Words,  imputing  extortion  and  want  of 
understanding  to  an  attorney^  are  action- 
able, ib. 

25  To  say  of  a  letter-carrier,  he  breaks  open 
letters  and  tahes  out  bills  of  exchange,  not 
actionable  without  a  colloquium  of  his  em* 
ployment,  though  loss  of  place  be  alleged 
as  special  damage.  ib, 

26  A  colloquium  of  employment  is  unneces- 
sary, when  the  words  necessarily  relate 
to  it  277 

27  Words  disparaging  a  mdwife  in  her 
profession  are  actionable.  ib,  ft  279 

28  Thou  hast  piehed  my  poehet,  not  action* 
able,  unless  a  felony  be  meant.  277 

29  Words  charging  heresy  not  actionable 
without  special  danuige.  ib, 

30  To  say  of  a  daBcing  miatrew  that<A«  is 


SLANDER. 

«  man  ami  got  JT.  S.  with  child,  not  ac- 
tionable without  special  damage.         ib» 

51  Special  damage,  as  loss  of  scholars,  must 
be  alleged  with  particularity.  ib, 

32  To  say  of  plaintiff  «A«  kept  a  bawdy'house 
(in  the  past  tense)  is  actionable.         978 

53  He  is  a  great  rogue  and  killed  a  tnan, 
and  if  he  had  not  given  money  to  have 
taken  himself  off^  A«  had  suffered  for  it, 
arft  actionable  words.  ib, 

54  Words  not  importing  scandal  are  not  ac- 
tionable*  though  special  damage  be  al« 
l^ed.    Per  North,  C.  J.      «79.  C.  314 

35  To  say  of  a  lawyer,  he  never  gives  his  ad- 
vice, hut  he  consults  others,  actionable,  ib, 

36  To  say  of  A.*b  bailiff,  he  is  a  cheating, 
cozening  rogue,  and  hath  cheated  A»  in 
many  things,  is  not  actionable  without 
special  damage,  or  reference  to  his  em- 
ployment, ib, 

37  He  is  a  thieving  rogue,  for  he  carried 
aseag  boa^  and  timber,  &c.  is  actionable. 

38  Words  importing  an  evil  inclination,  and 
not  an  act,  are  not  actionable,  ib,  Sen.  (a) 

39  To  say  of  a  taylor,  he  entered  himself  a 
prisoner  in  the  K.  B,,  not  actionable  with- 
out special  damage.  280 

40  To  say  of  an  officer  (as  a  deputy  lieuten- 
ant) that  he  is  a  papist,  is  actionable: 
quare,  if  spoken  of  a  common  person?  ib, 

41  Words,  not  actionable  formerly,  may 
become  so  by  acquiring  a  worse  accepta- 
tion by  usage.  ^  ib, 

48  To  call  an  heir  a  bastard  is  actionable. 

43  Indictment  may  recite  parts  of  a  libel 
'  without  setting  out  the  whole  in  hoc 

verba.  456, 594 

44  An  innnendo  shall  neither  enlarge,  alter, 
Dor  abridee  the  sense  of  that  to  which  it 
is  annezecf.  506 

45  To  say  of  one,  who  is  a  justice  of  the 
peace,  deputy  lieutenant,  and  candidate 
at  a  parliamentary  election,  that  he  is  a 
papist  and  pensioner,  with  an  averment 
shewing  that  pensioner  means  one  who 
sells  his  vote,  held  actionable.         530-1 

SLAVE. 
{See  Troybr,  5.) 

STATUTES. 

{See  Disl^Ewsiiro  Powsr.— Pleading, 

30,  7«.) 

I  The  statute  de  donis  has  not  been  literal- 
ly  construed.  58 

%  Where  a  statute  declares  a  thing  to  be 
forbidden  by  Grod*s  law,  it  must  be  ad- 
mitted to  be  so  by  the  Courts.  171 

3  The  king*s  dominions  erfra  giMliMn*  morta 
are  not  governed  by  the  laws  and  statutei 


TENDER. 

of  England,  unless  it  be  so  appointed  by^ 
parliament.  175-6 

4  Statutes  remedial  and  beneficial  may  ex- 
tend to  things  not  tn  esse  at  the  time  of 
making  them :  secus  of  penal  statutes.  1 76 

5  The  statute  1  Eliz.  c.  19«  of  ecclesiastical 
leases,  is  a  private  act.  17^ 

0  In  the  construction  of  a  beneficial  act,  it 
is  not  enough  to  secure  the  intended  bene- 
fit, unless  it  be  by  the  ways  and  means 
prescribed  by  the  act  183 

7  A  law  enacting  an  impossible  thing  is 
void.  185 

8  Held,  that  statute  1 4  Car.  2,  c  2,  regnlat- 
mg  die  choice  of  scavengers,  destroyed 
the  custom  of  choosing  theqi  in  the  bo- 
rough of  Southwark.  903 

9  An  affirmative  statute,  introductory  of  a 
new  law,  destroys  inconsistent  customs,  ih. 

10  ParViament  cannot  enact  a  thing  oppon^ 
turn  in  ohjecto,  390 

1 1  Importation  of  gloves  for  the  party *s  owa 
use,  or  for  giving  away,  is  not  within  the 
sUt  3  Ed.  4,  c.  4.  325^ 

STATUTE  STAPLE. 
{See  Debt,  5.— Executors,  10.) 

SURRENDER. 

{See  DisooMTiNUANCE,  1. — ^Merger,  it — 
'    Office,  9,11.) 

1  A  surrender  vests  no  estate  in  the  rever- 
sioner till  acceptance :  and  semh,  an  in- 
£int  reversioner  cannot  accept  503 
But  see  the  opinion  of  Ventrist  J.  contra, 

n.(6),50& 

2  Surrender  of  non  compos  is  merely  void« 
and  not  voidable  only.  508 

SURVIVORSHIP, 
(^See  Devise,  29. — ^Execution,  6. — ^Exe- 
cutors, 46.) 

1  Survivor  of  two  joint-merchants  may  join 
yvith  the  executor  of  the  deceased  in  aa 
action  of  goods  sold.  468.  Sed  vide  n.  ih. 

See  532,  C.  7l6»n.(a> 

TAIL,  TENANT  IN. 

{See  Devise,  6, 7»  38. — ^Discoetihuahce  1. 
—Fine,  13. — ^Forfeiture,  1. — Join- 
ture, 1.— Recovery. — Rekaimder,  3. 
— Use,  5.— Warranty.) 

1  Charges  upon  an  estate  tail  cannot  be 
avoided  by  those  who  claim  undertenant 
in  tail;  as,  a  recoveror,  lessee  according 
to  Stat  Hen.  8,  or  tenant  by  curtesy.  365 

TENDER. 

{Se€  ExbgutioEi  8. — ^Remt,  5.) 

1  A  tender  with  aUmtf  temps  prisU  cannol; 


TENDER. 

be  ple&ded  after  a  general  imparlance! 
a/tW,  after  a  special  imparlance.  M5, 134 
'fi  In  debt  on  a  penal  bond,  a  plea  of  tender 
is  good  without  an  uncare  and  ifnui  tempt 
prist.  905 

5  Tender  with  tout  tempi  prist  is  pleadable 
after  essoin*  ib, 

4  On  a  distress  damage  feasant,  tender  of 
amends  must  be  made  before  impound* 
ing.  839,527 

6  Tender  of  amends  before  action  brought 
is  not  pleadable  in  replevin.  ih,  ib, 

6  When  no  place  is  fixed  for  delivery  of 
goods  to  plaintiff,  defendant*  who  pleads 
a  tender,  must  shew  that  he  first  api^lied 
to  plaintiff  to  appoint  a  place.  433 

TENURE. 

(<S'«eUsE,3.) 

1  The  doctrine,  that  the  same  person  can- 
.   not  be  both  lord  and  tenant,  is  antiquated. 

418 
3  Lands  are  intended  of  socage  tenure,  un- 
less the  contrary  appear.  48 1 

TEST  ACT. 
{See  Office,  7*) 

TITHE. 

{See  Costs,  10. — Pleading,  18,  40. — 
Prohibition,  4.) 

1  A  prescription  to  have  all  tares^  cut  green 
for  horses,  tithe  free,  is  good.  .  72 

2  Semb.  The  tithes  of  lay  impropriations 
may  be  sequestered  by  the  ordinary  for 
repairs  of  the  chancel.  830-1 

3  So  the^  may  be  sequestered  in  case  of 
non-resideuce,  vacancy,  or  deprivation,  ib. 

4  Indebitatus  assumpsit  lies  for  tithes  sold. 

234 

A  parol  lease  of  tithes  for  one  year  is 

good  by  way  of  sale ;  but  a  lease  for  a 

longer  time  must  be  by  deed.  t^. 

5  Lands  formerly  belonging  to  a  priory  of 
St.  John  of  Jerusalem  are  discharged  of 
tithes.  299 

C  The  Court  of  Chancery  has  jurisdiction 
in  matters  of  tithe.  303 

7  A  county,  parish,  or  town  may  prescribe 
in  a  non  decimando;  but  not  a  particular 
person.  317 

See  note  (a),  ibid^  as  to  the  districts 
which  are  capable  of  a  custom  de  non  de^ 
eimando, 

8  Tithe  of  agisted  cattle,  if  unprofitable, 
shall  be  paid  by  the  owner  of  the  ground ; 
if  profitable,  by  the  owner  of  the  cattle. 

329 

9  Tithe  milk  should  be  delivered  by  the 
parishioner  at  the  church-porch. 

329.  Sed  vide  n.  ib, 

10  Of  the  iitheof  hops,  kajhpoleSf  fuel,  rah- 
ings  ofcom,  &c.  334-^ 


TRESPASS* 

11  No  tithe  payable  of  any  thing  p«r  ^^ttoif 
dedma/iunt  uberiores.  ib, 

12  A^hat  is  barren  land,  so  as  to  be  exempt 
from  tithe.  335 

13  The  parson  cannot  justify  an  entry  to 
set  out  tithe  without  consent  of  owner,  ib. 

TOLLS. 
(See  Poor,  5, — ^Prescription  avd  Cus- 
tom, 10.) 

.  TRADE. 

I  Acts  of  parliament  in  restraint  of  trade 

construed  strictly.  1  Id 

Grants  to   encourage    it,   expounded 

largely.  ib, 

TREASON. 

1  Upon  conviction  for  clipping,  the  judg- 
ment is  to  be  drawn  and  hanged,  but  not 
quartered.  513-4 

2  What  words  amount  to  treason.  514 

TRESPASS. 

[See  Distress,  6. — Inferior  Court,  29» 
30.— Licence,  4.— New  Assignment, 
1, 3.— Pleading,  18,  20,  23,  26,  29,  59, 
67, 73. — Sequestration.— Tithe,  .13.) 

1  When  trespass  lies  for  an  executor  for 
cutting  ana  carrying  away  corn  in  the 
lifetime  of  testator.  22-3  &  n.  (a) 

2  Whether  trespass  for  entering  a  close  and 
cutting  corn,  can  be  laid  with  a  continue 
andof  82-3 

3  A  trespass,  improperly  laid  with  a  con- 
tinuando,  is  aided  by  verdict.  8^ 

4  In  trespass  for  taking  cattle,  if  defendant 
justifies  damage-feasant,  it  is  sufficient  for 
the  plea  to  allege  possession  of  the  close, 
without  stating  a  title.  206 

5  Plea  of  justification  to  trespass  quare  cL 
freg,  must  set  forth  a  title.  ib* 

6  In  trespass  for  imprisoning  plaintiff  tiU 
he  paid  20«.  the  latter  words  are  only  mat- 

.  ter  of  aggravation.  323 

7  Defendant  may  justify  killing  the  plains 
tiff*s  maBtiflb  to  prevent  them  from  killing 
the  defendant's  hogs,  though  the  hogs 
were  trespassing.  347 

8  A  plea  excusing  a  trespass  by  cattle  from 
defect  of  fences,  must  shew  the  fences  to 
be  the  plaintiff's,  and  the  closes  to  be 
contiguous.  ib. 

9  Trespass  for  breaking  fences  may  be  laid 
with  a  eontinnando,  366 

So  of  walking  with  feet,  or  of  eating 
plaintiff's  grass.  ib. 

10  Three  closes,  B.,G.,  and  W.,  arc  contigu- 
ous to  one  another ;  the  owner  of  W.  is 
bound  to  maintain  the  fence  between  W. 
and  G.,  and  the  owner  of  G.  the  fence  be« 

>  tweeii  G.  and  6.;o-^att]e  stray  out  of  B.  in- 
to G.  from  defect  of  fences,  and  thence  into 
W.  from  a  like  defect:  qiutrt,  whether  the 


TRESPASS. 

'    owQerofW.caatreatthemastreipaMen? 

See  S79t  380  &  n.  (a) 
That  defect  of  fences  is  only  pleadable 
in  justification  by  one  whose  ckttle  are 
lawfully  in  the  acljoining  close. 

See  n.  (0)9  ih, 

1 1  Trespass  for  taking  plaintiff's  fishes  with- 
out stating  the  kind  andnumber;  qtuBre, 
whether  good  9  407 

12  Trespass  lies  for  taking  an  ox-stall.   425 

13  The  general  replication  de  injuriA,  &c. 
is  bad,  when  the  defendant  justifies  by 
title.  54%,  &  see  n.  {a),  ib. 

Such  replication  is  good  alter  verdict 

n.  (a),  t(. 
TRIAL. 

{See  Jury,  14>  15.~MARRiAGEy  5.— 
Wales,  4.) 

1  When  a  new  trial  is  grantable  in  criminal 
causes.  5  &  n.  (/) 

2  Mistrial  aided  after  verdict,  where  the  is- 
sue was  tried  by  a  jury  of  the  county  in 
which  the  action  was  laid.  33,  437 

3  No  new  trial  for  the  absence  of  material 
witnesses.  80 

4  Trial  in  wrong  county  is  not  aided  by 
statute  of  jeofails.  410 

TROVER. 

1  Trover  tor  a  pair  of  hoots  and  q>urs,  or  a 
setof  curtains  and  vallajicef  is  good,    357 

2  Trover  and 'assumpsit  cannot  be  joined.  360 

3  Of  the  degree  of  certainty  necessary  in 
trover.  438,  442,  447 

4  Trover  lies  by  one  tenant  in  common,  or 
jointenant,  against  another,  for  destroying 
or  actually  converting  the  goods.  450-1 
That  a  sale  of  the  whole  is  a  conversion. 

See  n.  {a),  ib, 

5  Trover  lies  for  a  negro  slave.  452 

TRUST. 
{See  Dbbd,  3.— Dbvise,  35.^-Liiiitatioh 

OF  ACTIOMS,  8.) 

1  A  writ  of  law  cannot  notice  a  deedoftrust 

282 

2  Trusts  not  examinable  in  the  spiritual 
courts.  2&S-4 

3  A  term  of  years  was  limited  in  trust  for  A. 
for  life,  aiiid  on  A.*s  death  the  trustees 
were  to  assign  all  their  right,  title,  and 
interest  to  the  issue  of  A.,  and  ibr  de&ult 
of  such  issue,  to  B.:  fiMsre,  whether,  on 
A.*s  death,  his  issue  had  the  trust  of  the 
whole  term,  and  so  the  remainder  over 
was  voi(^  or  whether  the  issue  had  only 
the  trust" for  life?  306 

USE. 

{See  FiiTB,  6.  —  Gayblkind,  5.  —  Mar- 
riage, 3.— B3BKaimdbr,7. — Warranty, 
5,  18.)  *" 

1  A  reservation  of  a  pepper-corn  on  a  lease 


VARIANCE. 

ibr  years  Is  a  safflcient  contlderation'to 
transfer  the  possession  by  stat.  use%  and 
to  make  the  lessee  capable  of  a  release  be-^ 
fore  entry,  although  the  words  **  bargain* 
and  seir*  are  not  used  in  the  lease. 

240,250 

2  The  value  of  a  consideration  io  raise  an 
use  is  not  material.  251 

3  Tenure  alone  is  a  sufficient  consideration 
to  keep  an  use  from  resulting,  ib,  &  n.  (c) 

4  A  bargain  and  sale  of  lands,  in  considera- 
tion of  articles  of  agreement,  will  not  raise 
an  use :  seenSf  if  it  be  in  pursoance  of  a 
covenant  to  convey  in  consideration  of 
money.  344 

5  A.  seised  in  fee,  covenanted  to  stand  sei- 
sed to  the  use  of  the  heirs  male  of  his  bo- 
dy by  his  second  wife:  held  that  A.  took 
an  estate  for  life  by  implication,  and  that 
the  estate  tail  became  executed  in  him. 

369, 370 

6  An  use  is  revocable  by  bargain  and  sale 
without  enrolment  408 

7  If  A.  covenants  to  stand  seised  to  the  use 
of  his  son  after  his  {A.'s)  death,  this  makes 
A.  tenant  for  life.  But  if  it  be  after  the 
death  of  a  stranger,  A.  continues  seised  in 
fee.  461 

8  When  the  intent  is  plain  to  pass  on  estate 
by  conveyance  at  common  law,  no  use 
shall  arise.    '  470 

9  Cestui  que  use  can  have  no  advantage  of 
an  estoppel  in  the  deed  of  fec^hient  to 
uses.  475 

USURY. 

{See  Pleading,  70.) 

1  A  bond  for  payment  of  legal  interest  is 
not  void  because  the  obligee  afterwards 
takes  more ;  but  be  is  liable  to  an  inform- 
ation. 253 

2  Where  an  agreement  is  made  usurious  by 
the  mistake  of  the  scrivener,  it  is  not  void. 

ib. 

3  To  a  plea  of  usury  quodeorrupte  agreatum 
fuit  to  pay  more  than  lawful  interest,  a 
repUcatiou  quod  non  eorrupte  agreatum 
fuit  is  good.  264 

VARIANCE. 

(S^«eBAiL,2,  3.) 

1  Misrecital  of  day  of  holding  the  parlia- 
ment, fatal.  19 

2  Wliat  variance  in  the  descriptkm  of  the 
plea  will  avoid  a  bail-bond.  105 

3  The  obligation  was  for  quatuor  centum  /t . 
and  the  declaration  was  quadringenV  h\ 
held  no  variance.  105,aRd#ee26l,358,425 

4  Matter  of  aggravation,  inserted  in  thecouut 
in  trespass,  will  not  make  it  variant  from 
the  writ.  323 

5  Declaration  stating  a  prescription  for  pay- 
ment of  a  duty  per  alienigenas  is  support- 


VARIANCE. 

€d  by  proof  of  a  prescription  tarn  pre  in* 
diffmiit  quam  alieniffenii.  401 

VENIRE. 
{See  Error,  3, 5, 10, 12, 13, 15.) 

VENUE. 

1  The  fiberiff  of  A.  outlaws  plaintiff  after  a 
tupersedeat  to  the  exigent,  and  plaintiff  is 
taken  on  a  cap,  utlag,  in  t^ounty  B.>  an  ac- 
tion lies  against  the  sheriff^  which  may 
be  laid  in  A.,  or  B.»  or  in  the  county 
where  the  record  Ues.  6 

%  In  case  against  the  coroners  of  the  county 
Palatine  of  Lancaster  for  a  false  return  to 
cap.  ntlag.y  the  venue  may  be  in  Middle- 
sex. 191 

3  The  venue  changed  in  an  action  of  debt 
for  rent  between  lessor  and  lessee.       S60 

4  Venue  not  changed  in  an  action  for  an  es- 
cape, ih. 

5  A  ward  is  a  good  venue,  especially  if  al- 
leged to  be  within  a  vill.  318 

6  Venue  cannot  be  changed  after  plea;  nor 
when  an  attorney  lays  a  transitory  action 
in  Middlesex.  426 

VERDICT. 
{See  JuRT.) 

WAGER. 

1  A.  lays  a  wager  with  B.  that  two  men 
were  hanged  fbr  cutting  D.*s  fhce  itnd  nO' 
iking  eUcy  and  it  is  found  that  they  were 
attainted  and  hanged  upon  an  indictment 
for  getting  upon  D.  vi  et  armis  et  per  in* 
iidias  and  cutting  her  fiice:  A.  is  the 
winneK  263 

2  A  stakeholder  must  take  notice  at  his  pe- 
ril who  wins  the  wager.  ib, 

3  No  action  lies  on  a  wager,  that  defendant 
would  beat  a  third  person.  433 

WAGER  OF  LAW. 
{See  Perjury,  3.) 

1  In  debt  on  a  judgment  in  a  court-baron, 
the  defendant  may  wage  his  law.       313 
The  wager  of  law  in  sqch  a  case  is  ad- 
mitted on  the  supposition  that  the  money 
recovered  has  been  paid. 

t^.;  Sed vide n»{b) fib, 

3  Semb,  Where  a  debt  appears  and  the 
defendant  refuses  to  say  whether  be  has 
paid  it  or  not,  the  court  may  require  spe- 
cial compurgators.  ib. 

WALES. 

1  Whether  a  teC  fa*  against  terre-tenantB  is- 
sues into  Wales?  109,  146 

8  Writs  of  execution  run  into  Wales,  but  not 
original  writs,  1 10.  Sed  vid.  n.  {b) 


WARRANTY. 

3  Since  97  Hen.  8,  laws  made  in  England 
extend  to  Wales  without  naming  it.    147 

4  Of  the  jurisdiction  of  English  courts  over 
Wales,  and  of  trials  in  the  next  Englidi 
counties.  147 

5  Whether  a  eapuu  utlagaiuin  lies  out  of 
England  into  Wales  f  t^.  &  n.  (d) 

6  Counties  palatine  distinguished  from 
Wales.  ih, 

7  A  scire  facias  issues  into  Wales  upon  a 
judgment  of  the  Courts  at  Westminster. 

173 

WAR. 
{See  Alxin,  1,  S,  5.) 

1  Every  one  is  bound  to  take  notice  of  a 
war ;  and  no  formal  declaration  of  it  is  re- 
quisite. 41 

WARDEN  OF  FLEET. 
{See  Bond,  tS. — {Escape,  4.) 

WARRANT. 
{See  ConstArle,  1.) 

I  An  arrest  on  the  6th  November  may  he 
justified  by  a  warrant  sealed  and  deliver- 
ed on  the  6th,  though  it  bears  date  tiie  7th. 

.   871 

3  An  officer  is  not  subject  to  an  action  for 
executing  irregular  process  of  a  justice,  if 
it  be  in  a  matter  within  his  jurisdiction: 
as  in  case  of  a  distress  warrant  for  a 
highway  rate  issued  without  previous  sum- 
mons or  notice.  396,  490,  491 

3  When  a  justice  of  the  peace  issues  a  war- 
rant on  tjie  inforn)ation  of  an  officef,  the 
officer  only  is  liable,  if  the  information  be 
untrue.'  401-8 

WARRANTY. 

1  Whether  the  warranty  of  tenant  in  tail 
without  assets  will  rebut  an  heir  from 
chiming  the  reversion?  56 

8  Feofi&nent  with  warranty  to  the  use  of 
the  feoffor  for  life,  remainder  to  use  of  A. 
for  life,  remainder  to  use  of  right  heirs  of 
feoffor:  qtuBre,  whether  A.  can  use  this 
warranty  by  way  of  rebutter?  ib. 

3  Warranty  is  a  covenant  real  annexed  to 
a  freeliold.  If  annexed  to  a  chattel,  it  is 
but  a  personal  covenant.  57 

4  The  reason  of  the  doctrine  of  collateral 
warranty.  59  &  &•  («) 

5  Cestui  que  use  may  rebut,  for  he  comes 
in  not  merely  in  the  post,  but  by  limita- 
tion of  the  party.  59 

6  All  warranties  barred  at  common  lai^, 
except  those  comroencine  by  disseisin,  ib. 

7  Distinction  of  lineal  and  collateral  war- 
ranties unknown  at  common  law.         ib, 

8  Tenant  in  tail  may  bar  a  remainder  by 
warranty  without  assets.  ib. 


WARRANTY. 

9  Wummty  of  ancestor,  not  being  tenant 
in  tail,  will  bar  the  iaaue  without  aoets. 

10  Warranties  are  not  expressly,  but  im- 
pliedly, restrained  by  stat.  de  dims.    "^  60 

11  Tenant  cannot  rebut  by  reason  of  pos- 
session alone,  but  must  convey  the  war- 
ranty to  himself.  6l 

19  The  warranty  of  any  person  but  the 
donee»  descending  upon  the  reversioner, 
will  bar  him.  68 

13  A  feme  covert,  having  an  estate  tail  with 
remainder  in  fee  to  her  sisters,  joined  her 
husband  in  levying  a  fine  with  warranty 
against  both  of  them  and  the  heirs  of  the 
feme,  to  the  use  of  both  for  their  lives,  with 
remainder  to  the  heirs  of  the  husband. 
The  feme  died  without  issue,  leaving  her 
sisters  heirs.  Held,  Ist.  That  the  warran- 
ty of  the  husband  was  extinguished  by 
taking  back  an  estate  for  life: 

2dly,  That  the  warranty  o(ihe  feme  de^ 
scended  to  her  heirs  during  her  husband's 
life: 

ddly.  That  he  might  use  it  to  rebut  her 
heirs  (the  sisters)  in  a  formedon.         157 

14  If  the  owner  of  land  and  a  stranger  join 
in  a  warranty,  both  are  bound.    Per 

VangJuoh  C.  J.  158 

15  Where  the  warrai^tor  takes  back  as 
large  an  estate  as  that  which  he  warrant^ 
ed,  his  wahvnty  is  extinct.  159 

lO  Where  several  are  bound  to  warrant  lands, 
the  tenant  must  vouch  all;  but  where  one 
is  demandant,  he  shall  be  rebutted  for  the 
whole.  lb, 

17  Where  a  warranty  descends  on  an  in- 
iknt  or  feme  covert,  it  shall  pot  bind,  if 
their  entry  be  lawful.  t5. 

18  Cestui  que  use  may  take  advantage  of  a 
warranty  by  way  of  rebutter.  188 

19  None  but  privies  in  estate  can  rouch  or 
hare  a  warrantia  chartm.  But  an  abator, 
intruder,  &c.  may  rebut.  ib. 

90  A  condition  not  to  retmt,  annexed  to  a 
wananty,  is  yoid.  tf . 


WRITS* 

91  A  warranty  takes  away  a  right  ofentiy, 
as  well  as  of  action,  when  it  descends  on 
one  of  full  age.  i89 

99  In  the  conveyance  of  freeholds,  dedi 
makes  h  warranty.  414 

WASTE. 
{See  Barok  ahd  Fxice,  7. 

COPTHOLD,  94,  95.) 

WAY. 
(See  GovEKAirT,  7.) 

1  J.  S.,  beinff  seised  of  two  contiguoos 
acres,  A.  and  B.,  builds  a  house  in  B.  and 
lays  pipes  to  convey  water  from  a  pool  in 
A.  to  the  house  in  6.  A.  and  B.  being  af- 
terwards aliened  separately,  the  alienee 
of  B.  has  no  right  of  way  over  A.  to  fetch 
water  from  the  pool  for  the  use  of  the 
house,  when  the  pipes  are  stopped.     140 

2  A  private  way  by  prescription  to  a  cer- 
tain close  shall  not  t>e  used  for  carrying 

.    hay,  which  grew  on  another  close.      947 

WILL. 

(See  Deyisb. — Executors.— Frauds, 
Statute  of.— Prohibitioe  970 

,      WILL,  ESTATE  AT. 
(Su  DusBisiif,  4,  6. — Lease,  7  to  10,30.) 

WITNESS. 

(See  Oath,  7*^Frauds,  Statute  of,  4.— 

Trial,  S.) 

WORDS. 
(See  Slahder. — Scak.  Mao.) 

WRITS. 

1  The  execution  of  writs  often  raries  horn, 
the  litteral  direction  of  them.  53 

9  The  king's  mandatory  writs,  not  remedial, 
issue  into  every  part  of  the  dominions  of 
the  crown.  147  &  n.  (e) 


FINIS. 
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